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JUDGES  AND  OFFICERS  OF  THE 


^upf eii\e  douft  of  G^eof^ik, 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


HON.  HIRAM  WARNER,  Chief  Justice, Greenville. 

HON.  H.  K.  McCAY,  Judge,* AmeHcus. 

HON.  LOGAN  E.  BLECKLEY,  Judge, Atlanta, 

HON.  R.  P.  TRIPPE,  Judge,* Forsyth, 

HON.  JAMES  JACKSON,  Judge, Macon. 

HENRY  JACKSON,  Reporter Atlanta. 

Z.  D.  HARRISON,  Clerk, Atlanta. 


JUDGES  OF  THE  SUPERIOR  COURTS. 

CIRCUIT. 

JUOGB. 

RBSIDBNCB. 

ALBANY,!  .... 

Hon.  Peter  J.  Strozer,     - 

•     Albany. 

"           

Hon.  Gilbert  J.  Wright,  - 

-     Albany. 

ATLANTA,.     •     -     . 

Hon.  John  L.  Hopkins,     .    - 

Atlanta. 

AUGUSTA,  .... 

Hon.  William  Gibson,  -    •    • 

•     Augusta. 

BLUE  RIDGE,.     -    . 

Hon.  Noel  B.  Knight,  -    - 

.     Marietta. 

BRUNSWICK,-     .    - 

Hon.  John  L.  Harris,  -    . 

•     Brun3wick. 

CHATTAHOOCHEE, 

Hon.  James  Johnson,     .    • 

•     Columbus. 

CHEROKEE,    .     .     . 

Hon.  Cicero  D.  McCutchen,  ■ 

Dalton. 

COWETA,     .... 

Hon.  Hugh  Buchanan, 

•     Newnan. 

EASTERN,J      .     .     . 

Hon.  William  Schley,  .    .    • 

Savannah. 

n                         .... 

Hon.  Henry  B.  Tompkins, 

Savannah. 

FLINT, 

Hon.  John  I.  Hall,  •    .    . 

.     Griffin. 

MACON, 

Hon.  Barnard  Hill,    .    -    ■ 

Macon. 

MIDDLE,     .... 

Hon.  Herschel  V.  Johnson,  - 

Bartow. 

NORTHERN,  .    .     - 

Hon.  Edward  H.  Pottle,  .    - 

Warrenton. 

OCMULGEE,    .    .     . 

Hon.  George  T.  Bartlett,    - 

Monticello. 

OCONEE,     .... 

Hon.  a.  C.  Pate,      .    .    .    . 

Hawkinsville. 

PAT  AULA,  .... 

Hon.  William  D.  Kiddoo,     - 

Cuthbert. 

ROME,     ..... 

Hon.  John  W.  H.  Underwooe 

),   Rome. 

SOUTHERN,    .     -    . 

Hon.  Augustus  H.  Hansell,  - 

Thomasville, 

SOUTHWESTERN,  . 

Hon.  James  M.  Clark,  .     •    . 

Americus. 

WESTERN,.     .     -     . 

Hon.  George  D.  Rice,  -    -    - 

Gainesville. 

*During  the  racadon  succeeding  the  January  term,  1875,  Judges  McCav  and  Trippb 
resigned.  Judges  Blbcklbt  and  Jackson  were  appointed  their  successors,  and  qualified 
respecdrely,  July  29  and  July  38,  1875. 

fThe  term  of  office  of  Judge  Strozer  haring  expired,  he  was  succeeded  by  Judge 
Wright,  who  qaalified  February  aad.  1875. 

tJudge  ScHLET  having  resigned.  Judge  Tompkins  was  appointed  to  succeed  him.  He 
qualified  January  19,  1875. 
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NOTE. 

By  act  of  1 866  (section  4270  of  the  Code)  the  decisions  of  the  Supreme 
Court  arc  required  to  be  announced  by  written  synopses  of  the  points  decided. 
The  decisions  thus  announced  from  the  bench  by  Judges  McCay,  Trippe, 
pieckley  and  Jackson,  are  made  the  head-notes  to  the  cases.  The  decisions 
announced  by  Chief  Justice  Warner  are  published  as  his  opinions,  the  head- 
notes  being  made  by  the  Reporter.  AH  other  head-notes  by  the  Reporter 
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Present— HIRAM  WARNER,  Chief  Justice. 
H.  K.  McCAY,  It„««- 

ROBERT  P.  TRIPPB,  /•'^»«*»- 


(64        »1 

John  W.  Janes,  plaintiff  in  error,  vs.  Cicero  C.  CLEO-iii^l 
HORN,  defendant  in  error*  ifj  ggSl 

154         i' 
130     848' 

plaintiff  in  error  should  raise  and  educate  it  as  her  own  child,  which  was 

acquiesced  in  by  the  father.     Upon  the  death  of  the  father  the  child  was  in 

the  possession  of  the  plaintiff  in  error  and  his  wife  under  this  arrai^ement, 

when  the  defendant  in  error  induced  the  plaintiff  to  allow  the  child  to  visit 

his  family,  in  an  adjoining  county,  he  having  married  the  sister  of  the  de> 

ceased  father,  promising  to  return  it  in  ten  days.    He  failed  to  return  the 

child  as  agreed  on,  whereupon  the  writ  of  habeas  corpus  was  sued  out  by 

the  plaintiff.    The  court  held  that  the  consent  of  the  father  to  Ae  above 

stated  arrangement  was  revocable,  and  as  it  appeared  from  his  declarations 

made  during  the  last  year  of  his  life,  that  he  had  changed  his  mind,  and 

desired  his  sister,  the  wife  of  defendant,  to  have  the  custody  and  control  of 

the  child  to  raise  and  educate,  it  would  not  interfere  with  the  defendant's 

possession  thereof : 

Held,  that  this  was  error.    The  possession  of  the  child  by  the  plaintiff  in 

error  and  his  wife,  by  consent  of  its  father,  was  prior  in  point  of  time,  and 

therefore  gave  priority  of  right,  of  which  the  consent,  under  the  circum- 

Vol.  liv.  2. 
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stances,  that  the  defendant  should  take  the  child  on  a  visit  to  his  family, 
did  not  deprive  them. 

2.  Where  the  parental  authority  over  an  infant  child  is  released  to  another, 
such  release  is  not  revocable  without  some  sufficient  legal  reason  is  shown 
therefor. 

3.  The  evidence  in  this  case  does  not  disclose  that  the  father  ever  did  revoke 
his  consent  to  the  arrangement  above  set  forth. 

Habeas  corpus.  Parent  and  child.  Contracts.  Before 
Judge  Underwood.  F)oyd  Superior  Court.  July  Ad- 
journed Term,  1874. 

For  the  facts,  see  the  decision. 

C.  Rowell;  Dabney  &  Fouche;  Smith  &  Buanham, 
for  plaintiff  in  error. 

Alexander  &  Wright,  for  defendant. 
Warner,  Chief  Justice. 

This  was  a  writ  oi  habeas  corpus  sued  out  by  Janes  against 
the  defendant,  Cleghorn,  to  obtain  the  possession  of  an  infant 
child  named  Mary  H.  Scott,  whom  the  petitioner  alleges  the 
defendant^  Cleghorn,  detains  in  his  custody  without  lawful 
warrant  or  authority.  Upon  the  return  of  the  writ  with  the 
defendant's  answer  thereto,  and  after  hearing  the  evidence 
submitted  by  the  respective  parties,  the  court  ordered  that  the 
custody  of  the  child  should  remain  with  the  defendant,  where- 
upon Janes,  the  petitioner,  excepted. 

There  was  a  good  deal  of  evidence  introduced  on  the  hear- 
ing before  the  court,  the  substantial  points  of  which,  in  rela- 
tion to  the  petitioner's  claim,  are  as  follows:  The  child  in 
controversy  is  the  only  child  of  Captain  Duulap  Scott  by  his 
second  marriage,  the  father  and  mother  of  the  child  both  being 
dead,  the  mother  having  died  when  the  child  was  seven  days 
old,  and  which  is  now  three  or  four  years  old ;  the  mother  of 
the  child  and  Mrs.  Janes,  the  wife  of  the  petitioner,  had  been  in- 
timate friends,  and  a  short  time  before  her  death  she  expressed 
her  desire  that  in  the  event  of  her  death,  Mrs.  Janes  should  take 
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the  child.  S(K)n  after  the  death  of  the  motlier,  the  child,  with 
the  father's  consent,  was  placed  in  the  care  and  custody  of 
Mrs.  Janes,  the  wife  of  the  petitioner,  with  the  distinct  agree- 
ment and  understanding  that  she  was  to  have  the  child,  and 
Janes  and  wife  moved  into  Scott's  house  with  the  child,  upon 
that  express  condition  alone,  and  remained  there  until  Captain 
Scott  married  again,  about  two  years  and  ten  months,  Mrs. 
Janes  in  the  meantime  having  the  entire  control  of  the  child 
as  if  she  was  her  own  child.  Aft«r  Captain  Scott's  last  mar- 
riage, Janes  and  his  wife  moved  out  of  Scott's  house  into 
another  house  in  the  neighborhood,  taking  the  child  »witli 
them,  and  continued  to  remain  with  them  until  Captain 
Scott's  death.  Janes  and  wife  have  no  children  of  their  own. 
Things  remained  in  this  condition,  so  far  as  the  custody  of 
the  child  was  concerneil,  until  about  three  weeks  prior  to  the 
suing  out  of  the  writ  of  habeas  cbrpua^  when  it  appears  from 
the  evidence  in  the  record  that  the  defendant,  Cleghorn,  who 
married  the  sister  of  Captain  Scott,  obtained  the  consent  of 
Junes  and  his  wife  to  take  the  child  to  Chattooga  county,  on 
a  visit  to  his  family,  promising  to  return  the  child  in  ten 
days,  which  he  failed  to  do.  The  defendant,  in  his  answer, 
claims  the  lawful  right  to  detain  the  child  in  his  custody,  on 
the  ground  that  his  wife  is  the  sister  and  a  blood  relative  of 
CapCain  Scott;  that  they  have  no  children  of  their  own;  that 
Captain  Scott  expressed  a  desire  in  his  lifetime  that  his  sister 
should  have  the  custody  and  care  of  the  child,  and  other  ex- 
cuses, as  set  forth  in  the  record.  The  fact  that  the  defendant, 
Cleghorn,  obtained  the  possession  of  the  child  from  Janes 
and  wife  for  the  purpose  of  making  a  visit  to  his  family  in 
Chattooga,  under  a  promise  to  return  the  chihl  to  them  in  ten 
days,  is  not  distinctly  denied  by  the  defendant.  The  court, 
in  its  judgment,  as  set  forth  in  the  record,  found  the  facts  to 
be,  from  the  evidence  before  it,  that  it  was  the  dying  request 
of  the  mother  of  the  child  that  Mrs.  Janes  should  take  it, 
raise  and  educate  it  as  her  own  child ;  and  that  Captain  Scott, 
under  the  most  solemn  circumstances,  with  a  full  knowledge 
of  the  facts,  acquiesced  in  it;  that  Junes  and  wife  took  pos- 
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session  of  the  child  under  the  firm  belief  that  they  were  to 
stand  in  loco  parentis^  and  that  this  opinion  of  theirs  was  ac- 
quiesced in  by  Captain  Scott,  the  father.  In  our  judgment, 
there  is  sufficient  evidence  in  the  record  to  authorize  the  court 
to  find  as  it  did  as  to  the  facts  of  the  case.  But  the  court 
also  held  that  this  consent  and  agreement  of  Captain  Scott, 
the  father,  was  revocable,  and  that  as  it  appeared  from  the 
declarations  of  Captain  Scott,  made  during  the  last  year  of  liis 
life,  that  he  had  changed  his  mind,  and  that  his  last  request 
was  that  his  sister,  Mrs.  Cleghorn,  should  have  the  custody 
and  control  of  the  child  to  raise  and  educate,  and  therefore 
that  the  court  would  not  interfere  with  Cleghorn's  possession 
of  the  child.  It  is  apparent,  from  the  evidence  in  the  record, 
that  the  parties  claiming  the  possession  of  this  child,  and  their 
families,  occupy  a  high  social  position  in  the  community  in 
which  they  respectively  reside,  and  that  no  objections  can  be 
urged  against  either  party's  having  the  possession  of  the  child 
upon  that  ground. 

1.  The  first  question  to  be  considered  is  whether,  under  the 
statement  of  facts  disclosed  in  the  record,  the  possession  of  the 
child  by  the  defendant,  Cleghorn,  was  without  lawful  warrant 
or  authority  as  against  the  claim  of  the  petitioner,  Janes,  to 
the  possession  of  the  child.  There  can  be  no  doubt  that  the 
child  was  in  the  lawful  possession  and  custody  of  Janes  and 
wife  at  the  death  of  its  father  and  by  his  consent.  How  did 
the  defendant  obtain  possession  of  the  child  from  Janes  and 
wife?  He  obtained  possession  of  the  child  by  the  consent 
of  Janes  and  wife  to  visit  his  family,  and  for. no  other  pur- 
pose, under  a  promise  to  return  the  child  in  ten  days,  and 
having  thus  obtained  the  possession  of  the  child  by  their 
consent  for  that  purpose,  he  now  claims  the  right  to  retain  the 
possession  of  the  child  for  an  entirely  diflFerent  purpose — ig- 
noring their  right  to  the  possession  of  the  child,  and  claims 
the  possession  of  the  child  in  hia  own  right,  without  any  law- 
ful warrant  or  authority  to  do  so,  in  our  judgment.  The 
possession  of  the  child  by  Janes  and  wife  by  the  ccmsent  of 
its  father,  was  prior  in  point  of  time  to  the  defendant's  pos- 
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session,  aud  therefore  gave  to  them  the  priority  of  right  to  its 
possession,  of  which  their  consent,  under  the  circumstances,  and 
for  the  purpose  which  it  was  given  for  the  defendant  to  take 
the  child  to  Chattooga  county  and  return  her  in  ten  days,  did 
not  deprive  them.  The  refusal  to  return  the  child  was  in 
violation  of  the  terms  and  conditions  upon  which  tlie  custody 
of  the  child  was  temporarily  intrusted  to  him  by  Janes  and 
wife^  and  therefore  he  acquired  no  legal  right  to  the  posses* 
sion  of  the  child  by  his  own  wrongful  act  in  not  returning 
the  child  as  he  promised  to  do.  If  it  was  the  defendant's 
purpose,  when  he  obtained  the  posses-sion  of  the  child  under 
the  circumstances  before  stated,  to  remove  it  to  Chattooga 
county  so  as  to  change  the  child's  domicil  from  Floyd  to 
Chattooga,  to  enable  him  to  be  appointed  the  guardian  of  the 
child  in  the  latter  county,  (the  record  showing  that  he  has 
made  such  application  there,)  then,  we  say  to  Mr.  Cleghom, 
kindly,  but  firmly,  that  the  law  does  not  countenance  nor  will 
it  tolerate  any  such  sharp  pt^adice  as  that,  in  order  to  change 
the  domicil  of  an  in£int  child.  It  was  the  moral  and  legal 
duty  of  Mr.  Cl(^horn  to  have  returned  the  child  to  the  pos- 
session and  custody  of  those  from  whom  he  received  it,  in 
accordance  with  his  promise  to  do  so,  and  then  if  he  had  any 
legal  claim  to  the  possession  of  the  child,  to  have  prosecuted 
the  same  in  the  courts  "decently  and  in  order."  In  other 
words,  he  should  have  entered  through  the  straight  gate  of 
the  law  to  obtain  possession  of  the  child,  and  not  have  at- 
tempted to  climb  over  it,  in  some  other  way.  Therefore,  as 
to  the  mere  legal  right  to  the  possession  of  the  child  as  be- 
tween the  contesting  parties,  the  petitioner  was  entitled  to  that 
possession  op  the  statement  of  facts  disclosed  in  the  record, 
and  it  was  error  in  the  court  in  deciding  to  the  contrary  there- 
of. The  view  which  we  have  taken  of  the  case  would  dis- 
pose of  it  for  the  present,  but  as  we  differ  with  the  court  below 
as  to  the  questions  of  law  involved  in  it,  and  which  may  here- 
after arise  between  the  parties,  we  will  consider  the  questions 
presented  in  the  judgment  of  the  court  now.  Two  questions 
are  made :  First,  whether  Captain  Scott  had  the  legal  right  to 
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revoke  the  contract  made  with  Janes  and  wife,  releasing  to 
them  his  parental  authority  over  his  child.  Second,  does  the 
evidence  in  the  record  show  that  he  ever  did  revoke  it  du- 
ring his  life? 

2.  The  1793d  section  of  the  Code  declares  that  until  ma- 
jority, the  child  remains  under  the  control  of  the  father,  who 
is  entitled  to  his  services  and  the  proceeds  of  his  labor.  The 
parental  power  is  lost :  1st.  By  voluntary  contract,  releasing 
the  right  to  a  third  person.  2d.  By  consenting  to  the  adoption 
of  the  child  by  a  third  person.  3d.  By  the  failure  of  the 
father  to  provide  necessaries  for  his  child,  or  his  abandonment 
of  his  family.  4th.  By  his  consent  to  the  child's  receiving  the 
proceeds  of  his  own  labor,  which  consent  shall  be  revocable  at 
any  time.  The  court,  having  found  the  facts  to  be  as  we  have 
already  stated,  that  Scott,  the  father,  released  his  parental  power 
over  his  child,  to  Janes  and  wife,  could  he  afterwards  revoke 
such  release  without  some  good  and  sufficient  legal  reason  being 
shown  therefor?  In  our  judgment,  he  could  not.  Janes  and 
wife  took  this  motherless  child,  when  it  was  only  seventeen 
days  /)ld,  umler  a  contract  with  its  father,  that  Mrs.  Janes 
should  take  it,  raise  and  e<1u(»ate  it  as  her  own  child,  and  now, 
after  she  has  had  all  the  trouble  with  it,  and  it  has  become  of 
interest  to  its  foster  parents,  their  affections  necessarily  blend- 
ed with,  and  interwoven  with  its  existence  and  welfare,  and 
fondly  clustered  around  the  child,  to  hold  that  the  parent 
could  captiously,  and  without  good  and  sufficient  legal 
grounds,  revoke  his  contract  and  take  the  child  away  from 
them,  would  be  a  species  of  cruelty  and  bad  faith  which  the 
law  does  not  recognize  or  tolerate.  That  such  a  contract 
should  not  be  revocable,  may  fairly  be  inferred  from  the  fact 
that  only  one  of  this  class  of  contracts  specified  in  the  statute, 
is  made  revocable,  and  that  is  when  the  parent  consents  to  his 
child's  receiving  the  proceeds  of  his  own  labor.  That  a  con- 
tract made  by  a  parent  releasing  his  parental  authority  over 
his  child  to  a  third  person,  may  be  revoked  for  good  and  suf- 
ficient legal  reasons,  we  do  not  doubt,  such  as  bad  treatment. 
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want  of  social  standing,  and  the  like,  but  nothing  of  that  sort 
is  pretended  in  this  case. 

3.  The  evidence  in  the  record  before  us  does  not  show  that 
Captain  Scott  ever  did  revoke  the  contract  made  with  Janes 
and  wife  in  respect  to  his  child  in  their  possession,  during  his 
life.  There  is  the  evidence  of  several  witnesses  as  to  his  de- 
clarations as  to  what  he  intended  to  do  with  his  child,  but 
always  in  the  absence  of  Janes  and  wife,  and  never  in  their 
presence.  His  mere  deelaraiions  as  to  liis  intentions,  is  one 
thinp:,  his  acts  while  in  life,  is  another  and  much  the  most 
significant  thing  in  respect  to  the  revocation  of  the  contract 
made  with  Janes  and  wife.  There  is  no  evidence  that  he  ever 
expressed  to  them  his  intention  to  revoke  the  contract  dur- 
ing his  life,  and  whatever  he  may  have  said  to  others  cannot 
aflFect  the  contract  made  with  them,  even  if  he  had  the  legal 
right  to  revoke  the  contract.  In  any  view  which  we  have 
been  enabled  to  take  of  this  case,  our  judgment  is  that  the 
court  erred  in  not  restoring  the  possession  and  custody  of  the 
child  to  Janes  and  wife,  from  whom  it  is  detained  by  the  de- 
fendant without  lawful  warrant  or  authority. 

Judgment  revei'sed. 


G.  C.  Rogers,  plaintiflf  in  error,  va,  James  M.  Ball,  de- 
fendant in  error. 

1.  There  may  be  an  accord  and  satisfaction  of  a  right  of  action  for  usury 
paid,  even  though  the  sum  advanced  on  such  an  agreement  be  less  than  the 
usury  received,  provided  it  be  paid  and  accepted  as  a  full  discharge  of  the 
borrower's  claim. 

2.  A  mere  deduction  at  the  time  a  debt  is  settled,  of  a  part  of  the  usury  in- 
cluded in  it,  does  not  amount  to  such  accord  and  satisfaction,  although  so 
agreed  by  the  parties. 

3.  But  if  the  payment  be  in  property,  at  an  estimated  value  greater  than  the 
debt,  with  a  further  addition  to  the  price  on  an  agreement  that  the  advanced 
price  is  in  satisfaction  of  the  borrower's  claim  on  account  of  usury,  and  the 
creditor  gives  his  note  for  such  excess  over  the  debt,  including  the  advance 
put  on  the  price,  and  afterwards  pays  the  note  to  the  borrower,  such  subse- 
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quent  payment  and  acceptance  will  be  equivalent  to  an  accord  and  satisfac- 
tion agreed  upon  and  executed  by  the  parties  at  that  time. 

Usury.  Accord  and  satisfaction.  Debtor  and  creditor. 
Settlement.  Before  John  Collier,  Esq.,  Judge  'pro  hoc 
vice.     Fulton  Superior  Court.     April  Term,  1874. 

This  was  an  action  brought  to  recover  usury  paid  by  plain-* 
tiff  to  defendant.  A  bill  of  particulars  was  annexed  to  the 
petition,  as  follows : 

Atlanta,  Georgia,  September  14,  1867. 
Mr.  J.  M.  Ball,  in  account  with  G.  C.  Rogers. 
1866.  Dr.  .         Cr. 

May  12.  By  interest  on  $3,000  00  from  February  2, 

1866,  at  7  per  cent,  per  annum  ....  |  58  33>i 

May  12.  To  interest  on  $3,000  00  from  February, 

1866,  at  5  per  cent,  per  month   ....  $   500  00 
June  12,  1867.  By  interest  on  $4,000  00  from  May 

12,  1866,  at  7  per  cent,  per  annum.  .   .  326  66^ 

June  12,  1866.  To  interest  on  $4,00000  from  May 

12,  1866,  at  5  per  cent,  per  month.  .   .    2,800  00 
May  28,  1867.  To  amount  of  bill  rendered  ....  8  50 

Oct.  XX,  1866.  To  amount  of  bill  Hunnicutt  &  Bel- 

lingrath 137  37 

Oct.  4,  1866.  To  amount  of  bill  Hunnicutt  &  Bel- 

lingrath 66  48 

Dec.  6,  1866.  To  amount  of  bill  Hunnicutt  &  Bel- 

lingrath 2  50 

Nov.  27,  1866.  To  amount  paid  gas  company,  value 

fixtures 19  3^ 

Oct.  5,  i866.  To  amount  paid  W.  Forsyth,  window 

bars 21  00 

June  3,  1867.  To  amount  collected  for  rent  of  store.        25  00 
June  and  July.    By  two  months  rent  of  store,  at 

^3  33>i  per  month 166  66J^ 

$3*580  23        $551  65 
Balance  due $3*028  58 

The  defendant  pleaded  the  general  issue,  accord  and  satis- 
faction and  payment. 

G.  C.  Rogers,  the  plaintiff,  stated  that  he  borrowed  at  two 
different  times  $4,000  00  from  Ball;  that  he  borrowed  first 
time,  in  February,  1866,  $3,000  00;  that  he  paid  interest 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  187S.  17 

Rogers  vs.  Ball.  ^  • 

on  this  at  five  per  cent,  per  month;  that  in  about  tl)ree 
months  afterwards  he  borrowed  $1,000  00  at  same  rate;  that 
he  paid  Ball  $200  00  per  month  as  interest,  to  the  1st  June, 
1867,  except  the  last  two  months,  which  he  did  not  pay  until 
they  settled,  on  the  12th  of  June,  1867;  that  he  sold  to 
Ball  his  brick  building  on  Marietta  and  Broad  streets  for 
$6,500  00;  that  the  fixtures  were  not  all  paid  for,  and  Ball 
was  to  settle  for  them;  that  he  (Rogers)  asked  $7,000  00 
for  the  property;  that  Ball  got  the  fixtures.  (Rogers  here 
proved  the  items  of  fixtures  as  shown  by  bill  of  particulars.) 
That  when  he  sold  the  building  to  Ball  it  was  worth  $10,000; 
that  he  sold  so  low  to  settle  qp  and  get  rid  of  defendant ; 
that  all  the  items  as  charged  in  the  bill  of  particulars  were 
correct. 

The  plaintiff  then  read  in  evidence  the  agreement  of  Rogers 
and  Ball  in  regard  to  fixtures,  and  closed  his  case. 

The  defendant  proved  by  himself  that  he  made  a  settlement 
of  all  matters  between  Rogers  and  himself  on  the  12th  of 
.June,  1867;  that  he  bought  plaintiff^s  brick  store-house  for 
$6,000  00 ;  that  plaintiff  demanded  a  settlement  of  the  usury 
matter,  and  said  he  had  consulted  a  lawyer,  and  defendant 
agreed  to  pay*him,  plaintiff,  $500  00  as  a  settlement  of  the 
usury  question ;  that  he  paid  plaintiff  this  amount  in  green- 
backs, making  in  all  that  he  agreed  to  pay  plaintiff  $6,500  00, 
which  was  in  full  settlement  of  everything;  that  he  took 
plaintiff's  receipt  for  the  same,  which  is  as  follows,  to-wit : 

"STATE  OF  GEORGIA— Fulton  County. 

"For  and  in  consideration  of  five  hundred  dollars  cash  in 
hand  paid  us  this  day  by  James  M.  Ball,  we  hereby  absolve 
the  said  Ball  from  all  obligation  to  us  on  account  of  any  ille- 
gal or  usurious  interest  we  may  have  heretofore  paid  said  Ball 
upon  any  loans  of  money  made  to  us,  or  otherwise.  This 
June  12,  1867.  (Signed) 

"G.  C.  Rogers, 

"  Wm.  L.  Cleveland,  M.  D.'' 
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Defendant  also  proved  by  himself  that  this  receipt  did  not 
bear  the  correct  date,  but  that  it  was  signed  on  the  19th  of 
June,  1867,  instead  of  the  12th  of  June;  that  lie  required 
Cleveland  also  to  sign  the  receipt,  because  Cleveland's  name 
Imd  been  upon  the  notes;  that  tiie  deed  was  made  by  the 
plaintiff  to  defendant  on  the  1 2th  of  June,  and  then  delivered ; 
that  on  that  day  defendant  delivered  up  to  Rogers  his  two 
notes,  one  for  $3,000  00  and  one  for  $1,000  00,  and  also  de- 
livered up  to  Cleveland  his  (Cleveland's)  note  for  $1,000  00, 
which  made  $5,000  00  of  the  purchase  price;  that  the  deed 
was  made  for  $6,000  00;  that  the  settlement  was  friendly 
and  harmonious;  that  Rogers  only  aske<l  $6,000  00  for  the 
property ;  that  the  $500  00  was  paid  Rogers  in  currency ; 
that  at  the  same  time  he  gave  Rogers  a  due  bill  for  $1,500  00, 
not  transferable;  that  he  paid  this  note  and  took  receipt  for 
$500  00  on  the  19th  ;  that  the  note  for  $1,500  00  was  not 
the  balance  of  the  purchase  money  on  the  building;  that  the 
purchjuse  money  was  $6,000  00;  no  one  present  when  he  paid 
the  $500  00 ;  that  Cleveland  went  out  before  the  money  was 
paid;  that  on  the  19th  of  June  the  money  and  note  were 
paid ;  that  Rogere  staled  that  his  lawyer  said  for  $500  00  he 
would  get  the  money  out  of  him  ;  that  he  did  not  consider  that 
very  friendly,  but  considered  it  harmonious. 

(Record  of  dee<l  from  Rogers  to  Ball  was  exhibited.)  Ball 
then  stated  that  the  deed  did  not  show  the  true  consideration. 
The  consideration  was  $6,000  00. 

Frank  Rice  proved  that  in  June,  1867,  the  building  was 
worth  $5,000  00 ;  that  after  this  time,  when  Ball  and  Cleve- 
land went  to  settle,  the  building  was  valued  at  $5,900  00  or 
$6,000  00  ;  that  was  four  years  ago. 

J.  C  Peck  stated  that  the  building  was  worth,  in  1867, 
$5,000  00 ;  property  not  worth  as  much  in  1870,  when  as- 
sessed to  Cleveland,  as  when  Ball  bought  it. 

Ezra  Andrews  stated  that  his  recollection  was  that  Rogers 
asked  $5,000  00  for  the  property  in  1866  ;  is  not  certain  if 
Rogers'  offer  of  $5,000  00  was  for  half  the  building  or  for 
the  whole  building — it  may  have  been  for  the  half;  Rogers 
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Siiid  the  building  cost  hira  $10,000  00  ;  miiul  not  clear ;  im- 
pression of  witness  is  that  Rogers  realized  $6,500  00  in  trade 
with  Ball. 

Defendant  read  in  evidence  the  following  receipt: 

"Atlanta,  June  12,  1867. 
"$1,500  00.     Due  G.  C.  Rogers  fifteen  hundred  dollars,  for 
value  received.     Not  transferable. 

(Signed)  "James  M.  Ball." 

Indoreed  as  follows : 

"June  12,  1867.  Received  on  the  within  two  hundred 
dollars.  (Signed)  G.  C.  RoGEits." 

**Pay  Wm.  L.  Cleveland,  M.  D ,  or  order. 

(Signed)  "G.  C.  Rogers. 

"June  18,  1867." 

Defendant  also  read  in  evidence  a  statement  in  figures  of 
the  amount  of  money  loaned  Rogers  by  him,  giving  the  cred- 
its to  the  different  payments,  and  deducting  the  same  from  the 
principal  at  the  time  the  payments  were  made.  This  state- 
ment of  defendant  shows  a  balance  of  the  principal  due  and 
unpaid  at  the  date  of  the  settlement,  on  June  12,  1867,  of 
♦1,  813  14. 

PLAINTIFF  IN  REBUTTAL. 

G.  .C  Rogers  stated  as  follows:  He  sold  the  property  to 
Ball  for  66,500  00.  They  split  on  $7,000  00,  and  agreed  on 
$6,500,  and  Ball  to  pay  for  fixtures.  The  store-rooms  rented 
for  $100  00  each,  two  front  rooms  up-stairs  at  $20  00  each, 
and  six  other  rooms  at  $10  00  each.  The  building  cost  be- 
tween $10,000  and  $12,000,  and  he  had  offered  half  of  it  for 
$5,000  00.  The  receipt  for  $500  00  was  drawn  after  they 
made  the  trade.  Ball  said  it  was  merely  for  form ;  Ball  asked 
Cleveland  and  plaintiff  to  save  him  from  unlawful  interest; 
never  paid  him  a  dollar;  never  paid  a  cent  on  it.'  Cleveland 
was  present  at  the  time,  and  for  one  hour  after  Ball  had  left; 
no  coasideration  for  the  receipt.  The  building  was  worth  less 
in  1870  than  when  Ball  got  it  in  1867,  as  Ball  did  not  keep 
the  building  in  repair. 
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William  L.  Cleveland  testified  as  follows:  He  signed  the 
reoeipt;  when  the  settlement  between  Ball  and  Rogers  was 
concluded  Ball  presented  that  paper;  witness  objected  to 
signing  it;  Ball  said  it  was  a  mere  matter  of  form.  After 
some  parley,  Rogers  and  witness  went  into  the  back  room  and 
signed  the  receipt  Not  one  cent  was  paid,  not  one  cent  ever 
meant  to  be  paid ;  if  thefe  had  been  witness  would  have  re- 
fused the  receipt  in  toto.  Both  Ball  and  Rogers  said  posi« 
tivelj  at  the  time  that  $6,600  was  the  price  agreed  on  for  the 
house;  usury  never  was  mentioned  while  tiie  trade  was  going 
on;  witness  owned  the  lot  the  building  was  on.  Witness 
cannot  be  mistaken  about  the  price^  because  it  was  stated  posi- 
tively by  both,  in  presence  of  each  other.  Rogers  frequently 
spoke  of  the  building  as  having  cost  him  $10,000  or  $12,000. 
After  the  lease  expired  witness  took  possession.  The  build- 
ing was  valued  by  arbitration ;  Ball  wanted  $10;000  00  for 
it,  Irom  the  way  he  talked;  Ball  insured  it  for  $8,000  00,  and 
said  it  was  worth,  more  than  that.  Ball  required  witness  to 
pay  insurance  at  the  rate  of  $8,000  00.  The  building  was 
much  depreciated  from  the  time  Ball  received  it  down  to  the 
time  witness  received  it,  for  want  of  repair.  Ball  went  out 
after  the  receipt  was  sif^ned,  and  witness  remained  in  the  house 
fully  one  hour  afterwards.  The  house  rented  from  $2,400  00 
to  $3,000  00  per  annum.  Witness  paid  Ball  for  the  build- 
ing, in  November,  1870,  $5,900  00. 

The  copy  of  a  deed  from  Rogers  to  Ball  for  the  building 
was  read  in  evidence.  The  original  was  not  produced  by  Ball, 
who  testified  that  he  did  not  have  it  in  his  possession. 

This  deed  bears  date  the  12th  of  June,  1867,  and  expresses 
on  its  face  the  consideration  of  $6,600  00.  Also,  the  written 
assent  of  Cleveland  to  deed  of  Rogers  to  Ball. 

Plaintiff  then  read  in  evidence  the  receipt  of  James  M. 
Ball,  per  H.S.  Edwards,  for  $875  00,  to  W.  L.  Cleveland, 
in  full  for  fixtures.  Plaintiff  also  read  in  evidence  the  receipt 
of  James  M.  Ball  to  W.  L.  Cleveland  for  $5,900  00,  in  full 
for  the  building. 

J.  M.  Ball,  reintroduced,  stated  that  he  let  Cleveland  have 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.  21 

Rogers  vs.  Ball. 

the  buildings  about  December  1,  1860,  for  $5,900  00,  exclu- 
sive of  fixtures,  the  fixtures  being  counters,  iron  safe,  door,  etc. 
Cleveland  was  not  present  when  he  bought  from  Rogers,  nor  did 
witness  ever  tell  him  afterwards  that  he  bought  for  $6,500  00. 
The  deed  was  written  by  witness ;  carried  it  in  his  pocket 
some  time,  and  when  the  amount  was  fixe<l,  carried  Wellborn, 
the  notary  public,  around;  he  went  in  and  witness  filled  out 
the  blank  in  the  deed  of  $6,600  00,  and  did  it  by  accident; 
took  the  instrument  with  the  intention  of  writing  $6,000  00 ; 
recollects  the  conveiijation ;  begun  to  write,  and  wrote  sixty, 
and  it  did  not  look  right,  and  although  he  knew  the  consid- 
eration of  the  purchase  was  $6,000  00,  and  as  he  frequently 
Imd  it  expressed  differently  in  a  deed  from  the  true  consider- 
ation, wrote  six  after  sixty,  and  let  them  remain,  as  he  con- 
sidered it  unimportant;  was  late  when  witness  took  receipt; 
on  the  eveifing  of  the  19th  of  June,  1867;  Rogers  called  on 
Cleveland  for  note;  Cleveland  pulled  it  out  and  witness  paid 
it;  Rogers  said  it  would  be  a  great  favor  to  settle  on  that  even- 
ing; he  was  going  to  New  York;  Cleveland  left  as  soon  as 
the  receipt  was  signed. 

The  jury  found  for  the  plaintiff  $150  00  for  fixtures,  but 
for  the  defendant  as  to  the  usury.  The  plaintiff  moved  for  a 
new  trial  upon  the  following  grounds,  to-wit : 

1st.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  follows :  ''That  if  there  be  a  dispute,  bona  fide,  as  to  whether 
or  not  any  particular  contract  is  tainted  with  usury,  that  the 
parties  may,  by  accord  and  satisfaction,  settle  that  dispute,  but 
the  payment  of  the  usury  is  not  such  a  settlement.  It  must 
appear  that  there  was  a  bona  fide  dispute,  uncer  tainty,  doubt 
as  to  the  existence  of  the  usury  ;  that  the  parties  must  have 
that  doubt,  dispute,  distinctly  in  view  in  the  settlement,  and 
the  resolution  of  the  doubt  must  be  a  point  in  the  settlement." 

2d.  Because  the  court  erred  in  charging  as  fallows:  "That 
defendant  says  it  has  been  satisfied  and  discharged,  look  to 
the  testimony  and  ascertain  whether  or  not  there  was  any 
accounting  between  the  parties  for  the  payment  of  usury,  if 
any  was  paid;  ascertaiu  whether  or  not  the  parties  came  to  an 
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accord   and  agreed  on  a  discliarge   of  the   liability.     That, 
would  be  something  like  the  following  instance : 

"  Suppose  I  oweil  one  of  you  $500  00,  or  $1,000  00,  and 
I  come  to  you  and  ask  you  to  take  less  than  the  whole  amount, 
and  you  agree  to  it  and  accept  it,  and  it  is  paid  and  accepted 
in  good  faith  and  in  satisfaction  of  the  whole  amount;  that 
would  be  an  accord  and  satisfaction,  and  would  bar  your  right 
to  recover  any  thing  more;  but  for  this  purpose  there  must  be 
an  agreement  of  the  minds  of  the  parties. 

"In  this  case, ascertain  if  Ball  was  indebted  to  Rogers  for 
usury;  if  so,  how  much?  Then  ascertain  if  Rogers  and  Ball 
agreed  that  that  amount  should  be  settled  for  any  amount, 
and  if  so,  what  amount?  And  was  it  the  intention  of  the 
parties  at  the  time,  if  such  settlement  took  place,  (hat  the  set- 
tlement should  be  in  full  satisfaction  of  the  claim  of  usury, 
if  such  Usury  had  been  paid?  • 

"See  whether  there  was  such  accord  and  satisfaction  under 
the  rules  I  have  given  you;  if  there  was,  that  would  operate 
as  a  discharge  of  the  debt. 

"A  proposition  to  release  the  debt  without  payment  of  the 
consideration,  or  something  else  equivalent  to  a  payment, 
would  not  be  a  discharge." 

The  motion  was  overruled  and  the  plaintiff  excepted. 

Reuben  Arnold;  Hillyer  &  Brother,  for  plaintiff  in 
error. 

L.  E.  Bleckley;  A.  W.  Hammond  &  Son,  for  defendant. 

Trippe,  Judge. 

1.  An  agreement  by  a  creditor  to  receive  less  than  the 
amount  of  his  debt,  if  it  has  been  actually  executed  by  the 
payment  of  the  mbney,  is  an  accord  and  satisfaction :  Code, 
section  2881.  We  do  not  see  why  this  should  not  apply  to 
the  case  of  a  claim  by  one  person  against  another  for  usury 
paid  by  the  former  to  the  latter. 

2.  A  mere  deduction  made  by  a  creditor  at  the  time  a  debt 
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18  settled  of  a  part  of  the  usury  iocluded  in  it,  does  not 
amount  to  an  accord  and  satisfaction,  even  though  it  be  agreed 
by  the  parties  that  the  deduction  is  to  be  in  satisfaction  of  the 
borrower's  rights,  founded  on  the  usury.  The  borrower  is 
still,  in  the  eye  of  the  law,  m  vinculis,  when  such  agreement 
is  made.  His  creditor  still  holds  the  rod  over  him,  and  the 
usurious  claim  is  outstanding  when  his  consent  is  given  :  See 
Schroepel  vs.  Corning,  6  Denio,  236. 

3.  And  this  might  be  true  if  the  usurious  debt  be  paid  in 
property,  even  though  an  addition  is  put  upon  the  price 
thereof,  on  an  agreement  that  the  advanced  price  is  in  satis- 
faction of  the  borrower's  claim  on  account  of  usury,  provided 
such  addition  to  the  value  or  price  of  the  properly  is  not  equal 
to  the  amount  of  usury  in  the  debt.  If  it  were  not  so  equal 
to  the  usury,  it  would  practically  be  equivalent  only  to  a  de- 
duction of  a  part  of  the  usury.  For  if  the  whole  debt  were 
$1,500  00,  of  which  $500  00  was  usury,  and  the  creditor 
took  property  worth  by  agreement  §1,400  00,  at  the  price  of 
$1,600  00,  it  would  be  nothing  more  than  a  remission  of 
$200  00  of  the  debt,  leaving  $300  00  of  the  usury  which 
had  been  paid  in  the  transaction.  But  if  such  pro})erty  be 
estimated  as  worth  in  real  value  $1,600  00,  and  it  is  agreed 
(hat  the  creditor  shall  give  the  debtor  $1,800  00  for  it  in  sat- 
isfacti(m  of  his  debt  and  of  any  claim  for  vfeury  paid,  and 
the  debtor's  note  is  surrendered,  and  he  takes  the  creditor's 
obligation  for  the  $300  00  in  exceas,  and  subsequently  carries 
out  this  agreement  by  receiving  the  money  for  the  creditor's 
note,  it  would  be  the  same  as  if  he,  the  debtor,-  did  at  that 
time  accept  $200  00  in  accord  and  satisfaction  of  all  the 
claim  for  usury  paid;  that  is,  it  would  be  as  if  the  debtor 
had  paid  $500  00  of  usury,  and  afterwards  nmde  the  accord 
and  satisfaction.  The  debtor  would  not  then  be  in  duress, 
for  he  would  have  become  the  creditor.  It  might  be  that  he 
would  not  be  bound  by  the  contract  before  the  $300  00  was 
paid  to  forego  any  claim  for  the  other  portion  of  the  usury ; 
but  even  if  he  could  repudiate  it  before  payment  and  assert 
his  full  claim,  yet  he  could  not  fully  execute  the  contract  by 
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receiving  the  amount  agreed  on,  and  then  deny  the  I^al  ef- 
fect of  it  as  an  accord  and  satisfaction.  If  there  was  a  hci\k% 
pcmUentias  it  was  lost  after  full  ]>erforniance  on  both  sides. 
The  right  was  lost  when  the  money  was  paid  and  accepted 
under  a  contract  that  it  should  be  a  discharge.  A  compro- 
mise, or  mutual  accord  and  satisfaction,  is  binding  on  both 
parties:  Code,  section  2882,  and  it  becomes  binding  when  it 
is  performed  by  both.  The  testimony  on  this  point  was  con- 
tradictory. There  was  direct  and  pasitive  evidence  on  the  one 
side  that  such  agreement  never  was  made,  and  on  the  other 
that  it  was  both  made  and  executed.  That  was  a  matter  to 
be  decided  by  the  jury.  With  their  finding  the  judge  who 
tried  the  case  would  not  interfere,  and  we  do  not  feel  author- 
ized to  say  his  discretion  was  abused. 
Judgment  affirmed. 


A.  M.  Little  et  al.,  plainti£&  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

Where  a  demand  for  trial  was  made,  and  at  the  next  term  a  mistrial  was  de- 
clared without  the  consent  of  the  defendants,  that  fact  did  not  entitle  them 
to  a  discharge.    The  court  could  again  place  them  on  trial  at  the  same  term. 

Criminal  law.  Demand  for  trial.  Before  Judge  Ci^RK. 
Sumter  Superior  Court.     November  Term,  1874. 

For  the  facts,  see  the  decision. 

C.  T.  GrOODE;  GuERRY  &  SoN,  for  plaintiff  in  error. 

C.  F.  Crisp,  solicitor  general,  by  brief,  for  the  state. 

Warner,  Chief  Justice. 

The  defendants  were  indicted  for  simple  larceny.  Previ- 
ous to  the  term  of  the  court  at  which  the  trial  was  had,  the 
defendants  had  demanded  a  trial,  which  demand  was  entered 
on  the  minutes  of  the  court.  At  the  next  term,  the  defend- 
ants were  put  upon  their  trial,  but  the  jury  failed  to  agree 
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upou  a  verdict,  and  a  mistrial  was  ordered  by  the  court,  with- 
out the  consent  of  defendants.  They  then  made  a  motion  to 
be  discharged,  which  motion  the  court  refused,  and  the  de- 
fendants excepted.  It  appears  in  the  record  that  the  jury 
were  charged  with  the  casa  in  the  afternoon  of  one  day,  and 
remained  out  until  ten  o'clock  the  next  day,  and  failing  to 
agree  on  a  verdict  a  mistrial  was  ordered  by  the  court.  The 
motion  to  discharge  the  defendants  was  properly  overruled. 
The  court  could  have  put  the  defendants  on  their  trial  before 
another  jury  at  the  same  term  of  the  court,  as  a  trial  had  been 
demanded  under  the  statute  at  that  term,  and  we  suppose, 
proposed  to  do  so,  inasmuch  as  the  defendants  continued  the 
case  on  their  own  motion.  The  record  does  not  show  that 
the  defendants  were  prevented  by  the  court  from  having  a 
trial  at  that  term.  The  fact  the  court  ordered  a  mistrial  with- 
out the  consent  of  defendants,  under  the  circumstances  stated 
in  the  record,  did  not  entitle  them  to  be  disclmrged. 
Let  the  judgment  of  the  court  below  be  aflBrmed. 


54     25, 
,95    ^1 


CuLLiN  Collins,  plaintiff  in  error,  v«.  William  J.  Hud- 
son  d  a/.,  commissioners,  etc.,  defendants  in  error. 

1.  Under  sections  669,  670,  671  and  691  of  the  Code,  when  a  suit  is  b/ought 
against  a  county  for  damages  caused  by  a  want  of  proper  repairs  to  a  pub- 
lic bridge^  it  should  appear  that  the  bridge  was  erected  by  letting  it  out  to 
the  lowest  bidder,  and  that  no  bond  was  taken  from  the  contractor  faith- 
fully to  perform  his  contract,  and  to  indemnify  for  all  damages  occasioned 
by  a  failure  so  to  do,  and  to  keep  the  bridge  in  good  repair  for  seven  yearsy 
and  for  such  further  time  as  may  be  embraced  in  the  contract — and  both 
of  these  facts  should  be  alleged  in  the  declaration. 

2.  In  counties  whose  fiscal  affairs  are  by  law  committed  to  a  board  of  com  - 
missioners,  suits  against  the  county  maybe  brought  against  such  board,  and 
service  perfected  by  serving  a  majority  of  the  commissioners. 

County  matters.     Roads  and  bridges.     Service.     Before 
Judge  James  Johnson.     Harris  Superior  Court.     October 
Term,  1874. 
Vol.  liv.  3. 
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Collins  brunght  case  against  Hudson  and  others,  oommis- 
sioners  of  roads  and  revenues  of  the  county  of  Harris,  for 
$20,000  00  damages,  alleging  that  on  May  10th,  1866,  the 
justices  of  the  inferior  court  of  said  county  employed  one 
Joseph  Weldon  to  build  a  bridge  over  Shoal  creek,  on  the 
road  leading  from  New  Hope  to  West  Point;  that  said  jus- 
tices failed  to  take  bond  and  security  from  Weldon,  condi- 
tioned faithfully  to  perform  his  work  and  keep  the  bridge  in 
repair;  that  the  defendants  failed  to  keep  the  bridge  in  repair, 
by  reason  of  which  the  timbers  had  become  rotten  and  insuffi- 
cient; that  on  April  25th,  1873,  the  plaintiff,  with  his  wagon 
and  team,  was  crossing  said  creek  on  said  bridge,  when,  by 
reason  of  its  defective  condition,  the  timbers  gave  way,  pre- 
cipitating the  plaintiff  into  the  creek,  breaking  and  fracturing 
his  right  leg  to  such  an  extent  as  to  render  amputation  neces- 
sary. 

Service  was  acknowledged  by  each  of  the  defendants  as 
commissioners,  etc. 

Upon  demurrer  the  suit  was  dismissed,  and  the  plaintiff 
excepted. 

E.  H.  WoRRiLL;  J.  T.  Blount;  H.  C.  Cannon,  for  plain- 
tiff in  error. 

J.  M.  MoBLEY;  L.  L.  Stanford;  Blandford  &  Gar- 
bard,  for  defendants. 

Trippe,  Judge. 

1.  The  action  was  brought  to  recover  damages  caused  by 
want  of  proper  repairs  to  a  public  bridge.  There  was  no  al- 
legation in  the  declaration  that  the  bridge  was  erected  by  a 
contract  made  with  the  builder  under  a  letting  out  to  the  low- 
est bidder,  and  that  no  bond  was  taken  from  such  contractor 
to  keep  it  in  repairs  for  seven  years,  etc.  It  is  only  in  cases 
where  the  bridge  is  thus  let  out,  that  a  bond  may  be  required 
of  him  to  keep  it  In  good  repair  for  at  least  seven  years,  or 
that  any  bond  at  all  to  keep  it  in  repair  for  any  period,  can  be 
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required :  Code  section  671.  If  the  bridge  is  otiierwise  built, 
that  is,  under  a  contract  other  than  by  being  let  out  to  the 
lowest  bidder,  the  bond  is  simply  for  the  faithful  performance 
of  the  work  and  contract,  and  to  indemnify  for  all  damages 
occasioned  by  a  failure  so  to  do.  This  bond  is  also  to  be  given 
by  one  who  builds  as  the  lowest  bidder,  with  the  further  con- 
<lition  that  he  will  keep  the  bridge  in  good  repair  for  at  least 
seven  years,  and  as  many  more  years  as  the  contract  may  em- 
brace. This  is  the  only  consistent  construction  that  can  be 
given  to  sections  670  and  671  of  the  Code.  By  section  .691, 
it  is  provided  that  on  failure  to  take  these  bonds,  the  county 
is  liable  for  damages  that  may  accrue,  and  for  which  the 
builder  would  have  been  responsible  had  the  bond  been  ex- 
ecuted. This  is  the  construction  given  to  these  sections  in 
Scales  ra.  The  Ordinary,  etc.,  41  Georgia,  225.  The  damage 
suffered  by  i)laintiff  was  occasioned  by  the  bad  condition  of 
the  bridge  for  want  of  repairs,  several  years  after  it  was  built. 
There  is  no  statement  in  the  declaration  meeting  the  condi- 
tion necessary  to  be  shown,  to  make  the  county  liable.  A  de- 
murrer was  filed,  and  en  opportunity  to  amend  given,  but 
plaintiff  declined  to  amend.  There  was  no  error  under  these 
facts,  in  sustaining  the  demurrer. 

2.  A  proper  construction  of  the  act  of  1872,  Code,  section 
492,  permits  suits  against  a  county  to  be  brought  against  the 
board  of  commissioners  thereof,  where  the  fiscal  affaii'S  of  the 
county  are  by  law  committed  to  such  a  board.  This  is  the 
most  reasonable  interpretation  of  that  act,  for  otherwise,  the 
action  would  proceed  against  the  ordinary,  whilst  service 
could  be  perfected  by  serving  a  majority  of  the  commission- 
ei^s,  and  whilst,  also,  such  commissioners  would  be  the  only 
authority  to  meet  the  expenses  of  the  litigation,  or  to  dis- 
charge any  judgment  that  might  be  obtained.  By  a  slight 
transposition  of  words,  such  a  meaning  is  pretty  clear,  and 
even  that  is  not  necessary  to  sustain  the  construction  we  give  it. 

Judgment  affirmed. 
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John  Williams,  plaintiff  in  error,  m.  Mabk  A.  Huson, 
defen<]ant  in  error. 

Where  litigation  was  settled  by  a  consent  decree,  it  is  incompetent  upon  the 
trial  of  an  action  for  one  hundred  bushels  of  corn  alleged  to  be  due  the 
plaintiff  upon  such  settlement,  to  show  that  such  com  was  to  be  delivered 
in  addition  to  the  property  specified  in  the  decree,  it  not  ap^aring  that  the 
omission  to  enumerate  it,  was  due  to  fraud,  accident  or  mistake. 

Compromise  and  settlement.  Evidence.  Decree.  Before 
Judge  KiDBOO.  Terrell  Superior  Court.  November  Term, 
1874. 

For  the  facts  of  this  case,  see  the  decision. 

Vason  &  Davis;  W.  A.  Hawkins;  \V.  G.  &  J.  G. 
Parks,  by  brief,  for  plaintiff  in  error. 

C.  B.  WooTEN,  by  A.  Hood,  for  defendant. 
Warner,  Cliief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  value  of  one  hundred  bushels  of  corn, 
which  the  plaintiff  alleges  was  due  him  on  settlement  of  a  law 
suit  between  plaintiff  and  defendant.  It  appears  from  the 
evidence  in  the  record  that  the  law  suit  between  the  parties 
was  settled  by  the  plaintiff's  taking  a  consent  decree  against  the 
defendant.  On  the  trial  of  the  case,  the  plaintiff  offered  to  prove 
that  it  was  a  part  of  the  Settlement,  that  the  defendant  should 
deliver  to  him  one  hundred  bushels  of  corn  in  addition  to  the 
other  property  specified  in  the  decree,  but  that  the  corn  was 
not  inserted  in  the  decree  of  settlement;  that  defendant  prom- 
ised to  deliver  it  in  a  few  days,  but  lias  failed  to  do  so.  This 
evidence  was  objected  to  by  \\\q  defendant,  on  the  ground  that 
it  enilarged  the  decree  of  settlement  between  the  parties.  The 
court  sustained  the  objection,  and  awarded  a  non-suit,  where- 
upon the  plaintiff  excepted.  It  does  not  appear  from  the  evi- 
dence that  the  corn  now  claimed  by  the  plaintiff  was  left  out 
of  the  decree  of  settlement  by  fraud,  accident  or  mistake,  and 
therefore  there  was  no  error  in  ruling  out  the  testimony  of- 
fered by  the  plaintiff  to  enlarge  the  terms  of  the  decree  so  as 
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to  make  it  iuclude  the  corn  sued  for^  and  in  awarding  the 
non-suit,  there  being  no  other  evidence  offered  by  the  plaintiff 
to  sustain  his  demand. 

Let  the  judgment  of  the  court  below  be  aflBrmed. 


54     29 
89    682 

Henry  A.  Urquhart,  surviving  partner,  plaintiff  in  error,        54  ^I 
V8.  D.  E.  Powell,  defendant  in  error. 

1.  Under  the  decisions  in  jjd  Georgia,  160,  and  J2d  liid.jjd^,  there  was 
no  error  in  the  refusal  of  the  court  to  set  aside  the  rerdict  on  the  ground 
that  there  was  no  evidence  showing  a  partnership. 

2.  If,  in  a  partnership  to  work  a  farm,  it  is  agreed  that  each  partner  is  to  sup- 
ply and  pay  for  his  portion  of  the  labor,  and  a  laborer,  who  is  contracted 
with  and  furnished  by  one  of  the  partners,  has  knowledge  of  such  agree- 
ment, he  cannot  recover  against  the  partnership  for  his  services  rendered  as 
a  laborer  on  the  farm. 

3.  Where  one  is  sued  as  a  surviving  partner,  and  by  plea  denies  the  partner- 
ship, he  may,  under  the  provisions  regulating  pleadings  in  this  state,  further 
plead  that  if  a  partnership  did  exist,  the  plaintiff  was  and  is  indebted  to  the 
firm,  and  set  up  such  counter-indebtedness  as  a  set-off  against  plaintiff's 
demand,  and  such  second  plea  is  not  demurrable  either  on  the  ground  of 
duplicity,  or  that  it  is  hypothetical. 

Partnership.  Contracts.  Pleadings.  Before  Judge  Buch- 
anan.    Coweta  Superior  Court.     September  Term,  1874. 

Powell  brought  complaint  against  Urquhart  as  the  surviv- 
ing partner  of  the  firm  of  Urquhart  &  Powell,  composed  of 
said  defendant  and  Thomas  R.  Powell,  now  deceased,  on  the 
following  account : 

"Urquhart  &  Powell,  to  D.  E.  Powell,  Dr. 

1870. — For  ditching ^  50  00 

"    work  and  labor  on  gin-house 30  00 

"    work  and  labor  in  raising  crop  during  the  year  1869,  the 

value  of  three  bales  of  cotton 345  00 

1871. —  "    four  hundred  boards 1200 

<*    work  and  labor  on  house 20  00 

"    work  and  labor  in  raising  a  crop  during  the  year  1870,  the 

value  of  three  bales  of  cotton 330  00 

1872. —  "    work  and  labor  in  raising  a  crop  during  the  year  1 87 1, 

the  value  of  three  bales  of'  cotton 330  00 

^1,117  00 
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The  defendant  pleaded  as  follows:  1st.  The  general  issue. 
2d.  No  partnership.  3d.  That  if  there  ever  was  any  such 
partnership,  the  plaintiff  was  indebted  to  said  iirni,  before  the 
commencement  of  the  suit,  for  provisions,  board,  washing,  etc., 
for  the  years  from  1869  to  1872,  inclusive,  $576  00;  for  money 
furnished  to  him,  $350  00,  and  $400  00  for  the  one-half  of 
twelve  bales  of  cotton  taken  and  sold  by  the  plaintiff,  making 
in  the  aggregate  $1,376  00,  all  of  which  he  pleads  as  a  set-off. 
4th.  That  the  plaintiff  is  indebted  to  the  defendant  individ- 
ually in  the  sum  of  $665  00,  as  follows: 

To  six  bales  of  cotton,  weighing  five  hundred  pounds  each,  at  twenty 

cents ^6oo  oo 

To  use  of  gin-house  and  screw 40  oo 

To  one  cow  and  calf 25  00 

I66500 

This  he  also  pleads  as  a  set-off. 

On  motion  of  the  plaintiff  the  third  pica  was  stricken,  and 
the  defendant  excepted. 

From  the  voluminous  testimony  the  following  facts  may 
be  gathered:  Thomas  R.  Powell  married  the  sister  of  the  de- 
fendant. One  Smith  desired  to  sell  a  tract  of  land.  The  de- 
fendant told  Powell  that  he  would  furnish  the  money  to  buy 
tlie  land  and  they  would  farm  together;  that  he,  defendant, 
would  furnish  an  equal  number  of  hands,  and  equal  number  * 
of  stock,  and  half  the  supplies;  that  Powell  should  pay  him 
rent  for  half  the  land  cultivated,  superintend  the  farm,  and 
they  wouM  divide  what  was  made;  that  when  Powell  paid 
him  for  one  half  of  the  land  he  would  make  him  a  title  and 
the  rent  should  cease.  This  was  agreed  to  by  Powell.  The 
fiirming  thus  commenced.  Amongst  the  labor  furnished  by 
Powell  was  that  of  the  plaintiff,  his  son,  who  was  fully  in- 
formed as  to  the  terms  of  the  foregoing  contract.  After  the 
death  of  Powell,  William  Powell  and  the  plaintiff  went  to 
defendant  and  said  that  they  were  to  work  with  their  father 
and  get  half  the  land  when  paid  for.  William  Powell  asked 
defendant  if  he  was  willing  to  abide  the  contract  made  with 
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his  father.  Defendant  replied  that  he  was^  on  condition  that 
they  |>aid  for  the  land. 

It  is  deemed  unnecessary  to  incorporate  here  all  the  evi- 
dence aa  to  the  terms  under  which  the  plaintiff  was  employed 
by  his  father,  as  to  the  various  items  of  the  above  account, 
and  as  to  admissions  made  by  the  defendant  in  reference  to  a 
partnership  existing  between  him  and  Powell. 

The  jury  found  for  the  plaintiff  0520  00  with  interest  and 
costs  of  suit.  The  defendant  moved  for  a  new  trial  upon  the 
following  grounds,  to-wit: 

1st.  Because  the  court  erred  in  striking  the  third  plea  of 
the  defendant. 

2d.  Because  the  court  erred  in  charging  the  jury,  "that  a 
joint  interest  in  the  partnek*ship  property,  or  a  joint  interest 
in  the  profits  and  losses  of  the  business,  constitutes  a  partner- 
ship as  to  third  persons ;  or  a  mutual  and  joint  interest  in 
tlie  i)artnership  property,  or  in  the  profits  and  losses  of  the 
business,  constitutes  a  partnership  as  to  third  persons,''  there 
being  no  evidence  to  sustain  the  same,  and  no  evidence  that 
there  was  any  partnership  property. 

3d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  the  defendant  excepted. 

Douglass  &  Turner;  J.  B.  S.  Davis;  A.  W.  Hammond 
&  Son,  for  plaintiff  in  error. 

P.  H.  Brewster;  P.  F.  Smith,  for  defendant. 
Trippe,  Judge. 

1.  As  to  the  question  of  partnership  raised  in  this  case,  it 
comes  within  tlie  decisions  of  iJ.  R.  &  2).  Adams  vs.  Cater y 
53d  Oeorffiaj  160,  and  HoUifield  &  Company  vs.  White,  exe- 
cutrixy  52  Oew^gia,  567.  There  was  no  error  in  the  refusal 
of  the  court  to  set  asid^  the  verdict  and  grant  a  new  trial  on 
the  ground  that  there  wad  no  evidence  showing  a  partnership. 

2.  Was  Urquhart  liable  to  the  plaintiff  (defendant  in  error,) 
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for  bis  wages  as  a  workman  or  laborer  oo  the  plantation  as  a 
farm  haii(l  ?  If  Urquliarfc  and  Thomas  R.  Powell  contracted 
between  themselves  that  each  was  to  furnish  and  pay  for  the 
laborers  he  supplied,  and  the  plaintiflF  was  aware  of  that  agree- 
ment, he  cannot  recover  against  the  partnership  for  his  claim, 
and  of  course  not  against  Urquhart,  as  the  surviving  partner. 
Section  1908  of  the  Code  is,  "third  persons  are^ bound  by  no 
stipulations  among  the  partners  themselves,  unless  actual  no- 
tice of  such  stipulation  be  proven  prior  to  their  action."  This 
is  an  old  principle  of  the  common  law:  Story  on  Part.,  sec. 
130,  d  8eq,     If  he  has  notice  be  is  bound. 

3,  Was  there  error  in  the  judgment  of  the  court  striking 
the  third  plea  of  defendant?  The  first  plea  was  the  general 
issue.  The  second  denied  the  partnership.  The  third  plea 
was  in  the  alternative  that  if  there  was  a  partnership,  then 
plaintiff  was  indebted  to  the  firm,  and  the  indebtedness  was 
set  forth.  The  court  struck  this  plea.  We  are  fully  aware 
that,  by  the  strict  rules  of  pleading  at  common  law  such  a 
plea  would  be  demurrable:  Steph.  PI.,  275,  277,  387;  1  Ch. 
PI.,  539.  But  should  this  rule  obtain  in  all  its  stringency 
under  our  present  system  ?  Would  it  not  impose  oftimes  a 
disability  on  a  conscientious  defendant  (and  all  ought  to  be 
such,)  that  would  bar  him  from  setting  up  an  honest  defense? 
Take  this  case.  The  defendant  had  filed  a  plea  denying  that 
there  was  a  partnership.  This  he  had  a  right  to  do,  and 
doubtless  did  it  honestly.  And  the  facts  given  out  in  the  tes- 
timony might  well  produce  a  difference  of  opinion  amongst 
good  lawyera  as  to  whether  they  did  really  show  that  he  and 
Powell  were  partners.  He  made  oath  to  that  plea.  The  law 
required  him  to  swear  to  it,  as  well  as  all  other  issuable  de- 
fenses. Had  he  then  been  required,  in  setting  up  the  plea  of 
set-off,  to  state  that  plaintiff  was  indebted  to  the  partnership 
a  certain  account,  would  he  not  have  had  the  right  to  com- 
plain that  the  law  put  a  hard  burden  on  him  to  require  him 
to  make  a  further  oath  that  looked  as 'if  it  were  directly  in  the 
teeth  of  the  other,  to-wit:  that  he  must  swear  to  an  indebt- 
edness as  due  a  partnei'ship,  which  he  had  just  denied  on  oath 
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.existed.  "We  can  see  no  harm  that  will  result  from  recogniz- 
ing that  the  rules  of  law  should  be  so  construed  that  parties 
shall  not  be  required  to  violate  their  consciences  in  order  to 
be  heard  in  the  courts.  Better  sacrifice  or  modify  somewhat 
of  the  strict  logical  symmetry  of  the  technical  rules  of  special 
pleading  than  to  require  all  conscience  to  be  laid  aside  in  their 
observance.  In  this  state,  S|)ecial  pleading  is  abolished,  and 
many  of  its  old  hard  rules  shouhl  go  with  it.  In  Bryan  vs. 
Chmn,  27  Geotgia^  380,  it  was  said :  "  Every  defendant,  under 
our  system  of  pleading,  is  entitled  to  answer  according  to  the 
truth  of  his  case,  without  regard  to  technical  rules.  And  to 
avail  himself  of  this  privilege  he  is  not  bound  to  spread  a  lie 
upon  the  i^ecord.  Amongst  other  things,  the  judiciary  act  of 
1799  was  intended  to  do  away  with  this  demoralizing  system 
of  the  common  law."  The  case  under  consideration  more 
strikingly  exhibits  the  necessity  of  liberalizing  the  old  rulest 
since  all  pleas  must  now  be  sworn  to  than  the  one  in  which 
those  remarks  were  made.  No  possible  damage  can  come  to 
the  plaintiff  by  allowing  the  plea  in  the  form  it  was  filed  to 
stand,  unless  it  be  that  sort  of  damage  that  follows  by  rebut- 
ting his  claim  with  one  equally  as  binding  on  him  as  the  one 
he  asserts  against  the  defendant.  That  will  be  for  the  jift'y  to 
decide  under  the  evidence. 
Judgment  reversed. 


The  Muscogee  Railroad  Company,  plaintiff  in  error,  va, 
SouLE  Redd,  executor,  defendant  in  error. 

1.  Where  the  question  at  issue  was  whether  a  slave,  for  the  killing  of  which 
the  action  was  brought,  was  on  the  cars  of  the  defendant  as  a  passenger  or 
as  an  attachment  to  a  military  organization  then  bejng  transported  to  At- 
lanta Tor  the  purpose  of  entering  the  service  of  the  Confederate  States  in 
the  war  against  the  United  States,  evidence  showing  who  paid  the  fare  of 
such  slave  is  material. 

2.  The  conversation  between  the  soldier  in  whose  employ  said  slave  was  and 
the  conductor,  as  to  the  payment  of  his  fare,  showing  a  demand  therefor 
by  the  latter,  was  admissible. 
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3.  The  suit  being  by  the  legal  representative  of  the  owner  of  such  slave,  it 
was  competent  to  show  that  he  was  in  the  employ  of  such  soldier  to  be  de- 
livered up  when  called  for. 

4.  If  the  slave  was  on  the  train  as  a  passenger  at  the  time  he  was  killed,  then 
the  defendant  is  liablei  but  if  he  was  there  as  the  servant  of  Thweatt,  who 
was  a  member  of  that  military  organization,  for  which  transportation  was 
obtained,  and  was  included  as  a  part  of  those  for  whom  it  was  obtained, 
then  the  defendant,  under  the  ruling  of  this  court  in  this  and  similar  cases, 
is  not  liable. 

Evidence.  Common  carriers.  lu  pari  delicto.  Before 
William  A.  Little,  Judge  jjro  hue  vice.  Muscogee  Supe- 
rior Court.     November  Term,  1874. 

Any  further  report  of  this  case  beyond  what  is  contained 
in  the  decision  and  the  head-notes,  is  deemed  unnecessary. 
See  report  wlien  before  this  courtat  a  former  term :  48/A  Oeor- 
gia  Reports^  102, 

L.  T.  Downing;  Peabody  &  Brannon,  for  plaintiff  in 
error. 

Henry  L.  Benning;  M.  H.  Blandford,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  the  loss  of  a  slave  alleged  to 
have  been  killed  on  the  defendant's  road  by  its  negligence,  in 
1861.  On  the  trial  of  the  case,  the  jury  found  a  verdict  for 
the  plaintiff  for  $2,981  33.  A  motion  was  made  for  a  new 
trial  on  the  several  grounds  contained  therein,  which  was 
overruled  by  the  court,  and  the  defendant  excepted. 

1,  2,  3.  There  was  no  error  in  admitting  the  testimony  of 
the  two  Thweatts,  in  view  of  the  pleadings  in  the  record. 

4.  When  this  case  was  before  us  on  a  former  occasion,  as  it 
appears  from  the  report  of  it  in  48<A  Georgia  Reports^  102, 
Robert  Tliweatt  testified  that  he  paid  Floyd's  railroad  fare  to 
the  defendant.  On  the  last  trial  of  the  case,  he  testified  that 
he  did  not  pay  his  fare,  but  only  had  a  conversation  with  de- 
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fendant's  conductor  in  relation  to  the  payment  of  Floyd's 
fare.  The  evidence  of  Captain  Chapifian  was  introduced  on 
the  last  trial,  who  stated  that  he  applied  to  defendant  for 
transportation  for  so  many  men,  including  servants,  and  ob- 
tained it.  The  question  in  the  case  is  whether  Floyd  was  on 
the  defendant's  train  of  cars  as  a  passenger,  or  whether  he  was 
there  as  the  servant  of  Thweatt,  who  was  a  member  of  the 
military  organization  being  transported  over  defendant's  road 
for  the  purpose  specified  in  the  record.  If  the  slave,  Floyd, 
was  on  the  defendant's  railroad  train  as  a  passenger  at  the 
time  he  was  killed,  then  the  defendant  is  liable;  but  if  he 
was  on  the  defendant's  railroad  train  at  the  time  he  was  killed 
as  the  servant  of  Thweatt,  who  was  a  member  of  that  mili- 
tary organization  for  whicli  transportation  was  obtained,  and 
was  included  as  a  part  of  those  for  whom  it  was  obtained, 
then  the  defendant,  under  the  ruling  of  this  court  in  this  and 
similar  cases,  is  not  liable.  This  question,  in  view  of  the 
evidence  containe<l  in  the  record,  was  not  fairly  submitted  to 
the  jury  by  the  charge  of  the  court,  but,  on  the  contrary,  the 
court  charged  the  jury,  "If  you  should  believe  from  the  evi- 
dence that  the  railroad  company  refused  to  carry  Floyd  as  a 
|>art  of,  or  an  adjunct  to,  the  company  of  soldiers,  but  demand- 
ed and  received  from  his  master  or  any  one  having  him  in 
charge  by  permission  of  his  master,  his  fare  as  an  ordinary 
passenger,  then  the  rule  of  in  paH  delicto  does  not  apply." 
This  charge  of  the  court  assumes  that  tliere  was  evidence  that 
the  defendant  had  received  Floyd's  fare  as  an  ordinary  pas- 
senger, whereas  the  evidence  is  that  no  fare  Wds  paid.  Tlie 
fact  that  the  conductor  of  the  defendant  demanded  Floyd's 
fere  is  not  conducive  evidence  that  he  was  a  passenger,  under 
the  evidence  in  the  record,  but  was  a  fact  to  be  considered  by 
the  jury  in  relation  to  that  point  in  the  case.  In  our  judg- 
ment, the  charge  of  the  court  to  the  jury,  in  view  of  the  evi- 
dence contained  in  tlie  record  at  the  last  trial  of  tlie  case,  was 
error. 
Let  tlie  judgment  of  the  court  below  be  reversed. 
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Joseph  H.  Brooks,, plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

1.  The  setting  apart  of  a  homestead  to  the  family  of  a  tax  collector  out  of  his 
property  does  not  protect  it  from  liability  to  an  execution  issued  by  the 
comptroller  general  against  the  collector  and  his  sureties  for  a  default 
which  occurred  in  1867. 

2.  Nor  does  the  possession  of  the  land  by  the  family  as  a  homestead  for  four 
years  before  a  levy  is  made,  discharge  it  from  the  lien  created  under  the 
statute  by  the  execution  of  the  bond  as  tax  collector. 

Homestead.  Tax.  Lien.  Before  Judge  James  Johnson. 
Muscogee  Superior  Court.     May  Term,  1874. 

On  October  2d,  1873,  the  comptroller  general  issued  an 
execution  against  Isaac  T.  Brooks,  as  tax  collector  of  Musco- 
gee county,  and  his  securities,  for  $874  74,  it  being  the  amount 
of  a  default  made  by  him  in  the  year  1867.  On  November 
17th,  1873,  a  levy  was  made  on  certain  lots  of  land  which 
were  claimed  by  Joseph  H.  Brooks.  On  the  trial  of  this  issue 
the  following  facts  appeared : 

On  August  9th,  1869,  Mary  F.  Brooks,  wife  of  the  de- 
fendant \nfi.fa.,  for  herself  and  minor  children,  applied  for 
a  homestead  in  the  aforesaid  land,  under  the  act  of  1868.  The 
homestead  was  allowed  on  the  8th  of  the  following  month. 
At  the  April  term,  1873,  of  the  court  of  ordinary,  leave  was 
granted  to  sell  the  homestead.  Under  this  authority,  Mary 
F.  Brooks,  on  April  13th,  1873,  conveyed  said  property  to 
claimant.  She  and  her  minor  children  remained  in  posses- 
sion of  the  lots  until  August  or  September  of  the  year  of  the 
sale.  The  claimant  then  assumed  possession,  and  has  since  so 
remained. 

The  court  charged  the  jury,  tliat  the  facts  aforesaid  being 
undisputed,  the  property  levied  on  was  subject  to  the  execu- 
tion. To  this  charge  the  claimant  excepted.  The  jury  found 
accordingly. 

Error  is  assigned  upon  the  above  ground  of  exception. 

Thornton  &  Grimes,  for  plaintiff  in  error. 
W.  A.  Little,  solicitor  general,  for  the  state. 
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Trippe,  Judge. 

1.  The  default  of  the  tax  collector  occurred  in  1867.  His 
bond  was  executed  in  that  year,  and  his  property  was  bound 
from  the  date  of  its  execution,  and  so  was  the  property  of  his 
sureties:  Code  section  913.  The  comptroller  general  issued 
the  execution  against  the  collector  and  the  sureties  on  his 
bond.  The  question  is^  did  the  assignment  of  the  homestead 
to  the  wife  of  the  collector,  in  this  land,  protect  it  against  the 
execution,  the  debt  due  the  state?  In  Gunn  vs.  Barry,  15 
Wallace  610,  the  supreme  court  of  the  United  States  held 
that  the  homestead  provisions  of  the  constitution  and  laws  of 
this  state  did  not  operate  on  debts  created  before  their  adop- 
tion, at  least  that  such  a  construction  of  them  would  render 
them  unconstitutional.  It  is  true,  that  was  a  case  between 
citizens,  and  it  may  be  said  that  though  the  state  cannot  im- 
pair the  obligation  of  such  contracts,  still,  its  power  is  not 
thereby  limited  as  to  its  right  to  remit  its  own  claims,  debts 
due  itself,  or  a  lien  it  has  on  a  citizen's  property.  This  propo- 
sition may  be  true,  but  it  would  take  a  very  clear  case  to  au- 
thorize such  a  construction  of  the  constitution  or  a  statute, 
that  would  declare  them  void,  as  to  persons,  but  not  so  as  to 
the  state.  The  general  rule  is  that  the  king  or  the  state  is 
not  bound  by  the  general  words  of  a  statute  unless  expressly 
named  therein:  1  Kent,  460;  4  Cowen,  143;  1  Bl.  Comm., 
261.  There  are  exceptions  to  this,  it  is  true,  for  the  state  is 
bonnd  by  the  general  words  of  a  strtute  made  for  the  ad- 
vancement of  learning  or  the  support  of  the  poor,  and  the 
reason  for  it  is,  that  statutes  in  which  the  public  are  interested 
ought  to  be  so  construed  that  they  may  be  effectual :  1  Black. 
Comm.,  supra.  Granting  aU  this,  and  that  if  the  homestead 
acts  had  been  operative  in  cases  like  this  between  citizens,  that 
is,  as  to  debts  contracted  before  1868,  it  would  also  have  been 
binding  on  the  state,  yet  the  rule  would  scarcely  be  strained 
so  as  to  make  general  words  include  the  state  when  it  was 
held  that  they  could  not  affect  private  persons,  unless  such 
was  clearly  the  intention  of  the  law-giver.     Furthermore,  if 
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it  be  held  that  the  state  was  included  in  those  general  words^ 
and  that  the  collector's  property,  by  virtue  of  the  homestead, 
was  discharged  from  the  lien  of  the  state,  then  would  the 
sureties  be  also  discharge*!,  for  a  release  of  the  property  of 
the  principal  would  operate  as  a  release  of  the  surety.  And 
if  this  result  would  not  follow  in  a  case  where  the  state  was 
interested,  then  it  would  be  that  the  execution  could  be  en- 
forced agaiiist  the  sureties,  who  could  immediately  indemnify 
themselves  by  means  of  the  same  execution  out  of  the  very 
property  which  the  state  was  debarred  from  seizing.  This 
right  could  not  be  taken  from  them,  and  the  process  would 
simply  be  changed  to  one  going  around  a  circle.  The  state 
could  not  l^ave  intended  this,  nor  can  the  provisions  of  the . 
homestead  enactments  be  fairly  construed  to  mean  that  the 
state  not  only  intended  to  forgive  a  defaulting  public  officer  for 
withholding  a  portion  of  the  public  revenue,  but  also  to  dis- 
charge his  sureties.  From  these  considerations,  it  is  apparent  - 
that  this  case  is  diflerent  from  that  of  Gladney  vs.  Deavors,  11 
Georgia,  79. 

2.  It  was  further  claimed  by  plaintiff  in  error  that  as  the 
family  of  the  tax  collector  had  been  in  possession  of  the  land 
levied  on  four  years  after  its  assignment  as  a  homestead,  it 
was  discharged  from  the  lien  which  the  state  held  upon  it. 
It  did  not  appear  that  the  purchaser  had  been  in  possession 
that  long.  The  wife,  who' has  a  homestead  assigned  out  of 
her  husband's  property  for  the  benefit  of  the  family,  does 
not,  nor  does  the  family,  stand  in  the  position  of  a  bona  fide 
purchaser  for  a  valuable  consideration,  as  provided  in  section 
3583  of  the  Code.  This  case  does  not  come  within  the  pro- 
visions of  that  section,  and  it  was  so  ruled  in  Smith  vs.  Ezdly 
51  Georgia f  570. 

Judgment  affirmed. 
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f    , 

Nathan  Ibwin,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

Where  a  conviction  was  based  upon  confessions  induced  by  the  threatening 
acts  of  the  parties  obtaining  the  same,  though  no  language  was  used  ex- 
pressly extending  the  hope  of  benefit  or  fear  of  injury,  a  new  trial  will  be 
ordered. 

Criminal  law.  Confessions.  Evidence.  New  trial.  Be- 
fore Judge  Hopkins.  Clayton  Superior  Court.  September 
Term,  1874. 

For  the  facts,  see  the  decision. 

H.  C.  Glenn  ;  E.  A.  Angier  ;  James  T.  Spence,  for 
plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  tlie  state. 

Warner,  Chief  Justice.  ^ 

The  defendant  was  indicted  for  the  offense  of  larceny  from 
the  house,  and  on  the  trial  thereof  the  jury  found  the  de- 
fendant guilty.  A  motion  was  made  for  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  law,  contrary  to  the 
evidence,  and  without  evidence,  for  newly  discovered  testi- 
mony, and  because  the  witness  on  whose  testimony  he  was 
convicted  had  been  found  guilty  of  perjury  upon  his  own 
confession  in  open  court.  The  motion  for  a  new  trial  was 
overruled  by  the  court,  and  the  defendant  excepted.  It  ap- 
pears from  the  record  that  the  defendant  was  found  guilty  on 
tlie  evidence  of  Pucket  and  Eubanks,  as  to  his  confessions 
made  to  them,  and  on  the  testimony  of  an  accomplice.  To 
make  a  confession  legal  evidence,  which  would  authorize  a 
conviction,  it  must  have  been  made  t?oZan^r%,  without  being 
induced  by  another  by  the  slightest  hope  of  benefit  or  re- 
motest fear  of  injury  :  Code,  section  3793.  Btifore  the  con- 
fession was  made  the  defendant  was  taken  out  into  the  woods 
by  two  or  three  men,  with  •at  least  two  pistols  and  a  rope, 
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aiul  was  told  by  them  that  they  knew  all  aboift  his  taking 
the  trunk,  and  that  he  then  and  there  owned  it.  Packet, 
whose  trunk  was  alleged  to  have  been  stolen,  stated  that  he 
told  defendant  if  he  wouhl  tell  him  where  the  money  was  it 
would  be  much  better  for  him.  In  looking  through  the  whole 
evidence  of  Packet  and  Eubanks,  in  relation  to  the  confes- 
sion made  by  the  defendant,  the  circumstances  under  which 
it  was  made,  as  detailed  by  them,  we  are  clearly  of  the 
opinion  that  it  was  not  such  a  voluntary  confession  as  would, 
under  the  law,  have  authorized  the  jury  to  find  the  defendant 
guilty  of  the  offense  charged  in  the  indictment.  AcU  of  the 
parties  obtaining  the  confession  often  speak  louder  than  words 
in  operating  upon  the  mind  of  the  defendant  to  induce  hip\ 
to  confess.  Assuming  that  the  court  charged  the  jury  cor- 
rectly as  to  the  law  applicable  to  confessions,  then  the  verdict 
was  contrary  to  the  charge  of  the  court,  and  therefore  illegal. 
The  record  of  the  conviction  of  the  accomplice,  for  perjury, 
on  the  trial  of  tlw  defendant,  is  not  embodied  in  the  record 
now  before  us,  and  therefore  we  cannot  consider  it.  In  our 
judgment,  the  court  erred  in  overruling  the  motion  for  a  new 
trial  on  the  statement  of  facts  disclosed  in  the  record. 
Let  the  judgment  of  the  court  below  be  reversed. 


In  re  Emory  Speer,  solicitor  general,  et  ol.,  plaintiffs  in 

error. 

WTiere  misdemeanors  are  transferred  from  the  superior  to  the  county  court, 
under  the  314th  section  of  the  Code,  the  fines  and  forfeitures  derived  there- 
from, after  deducting  the  costs  of  the  officers  of  the  superior  court  in  the 
transferred  ca^es,  should  be  paid  over  to  the  county  treasurer. 

Costs.    Suj^erior  Court.     County  Court.     Before  Judge 
KiCE.     Clarke  Superior  Court.     August  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
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Emory  Speer;  Cobb,  Erwin  &  Cobb;  S.  P.  Thur- 
mond, for  plaintiffs  in  error. 

W.  L.  Mitchell,  by  L.  E.  Bleckley,  contra.  • 

"Warner,  Chief  Justice. 

The  question  made  in  the  record  of  this  case  for  our  judg* 
ment  is,  whether  the  money  arising  from  fines  and  forfeitures 
in  the  county  court  of  the  county  of  Clarke,  in  cases  which 
were  transferred  from  the  superior  court  to  the  county  court, 
under  the  provisions  of  the  314th  section  of  the  Code,  shall 
be  paid  into  the  county  treasury,  or  whether  the  same  shall  be 
paid  in  satisfaction  of  orders  passed  by  the  judge  of  the  su- 
perior court  for  the  payment  of  costs  in  insolvent  cases,  as 
provided  by  the  4631  section  of  the  Code.  The  court  below 
decided  that  the  fines  and  forfeitures  in  the  county  court  should 
be  paid  to  the  county  treasurer  of  the  county.  Whereupon, 
tlie  solicitor  general  and  the  officers  of  the  superior  <l)urt,  ex- 
cepted. By  the  1st  section  of  the  5th  article  of  the  constitu- 
tion, the  judicial  powers  of  this  state,  are  vested  in  a  supreme 
court,  superior  courts,  courtsof  ordinary,  justices  of  the  peace, 
commissioned  notaries  public,  and  such  other  courts  as  have 
been  or  may  be  established  by  law.  In  1871,  the  general 
assembly  established,  by  law,  a  county  court,  tlie  provisions  of 
which  are  embodied  in  the  Code,  by  the  300th  section  of 
which,  it  is  declared  that  "whatever  fines  and  forfeitures  are 
collected  by  virtue  of  the  sentence  or  judgment  of  the  county 
judge,  shall  be  collected  and  paid  over  to  the  county  treasurer 
of  each  county."  The  314th  section  of  the  Code  provides 
for  the  transfer  of  cases  of  misdemeanoi^  pending  in  thesu- 
l>erior  courts  to  the  county  courts.  The  315th  section  pro- 
vides for  the  collection  of  the  costs  in  the  cases  so  transferred, 
and  declares  that  when  costs  or  fines,  or  both,  are  collected  in 
the  county  court,  it  shall  be  the  duty  of  the  county  judge)  be- 
fore paying  over  the  same  to  the  county  treasurer,  to  deduct 
therefrom  the  costs  due  to  the  solicitor  general  and  clerk  of 
Vol.  liv.  4. 
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the  superior  court,  and  to  pay  the  same  over  to  said  officers, 
or  to  retain  such  amount  subject  to  tlieir  orders.  By  the 
46ol8t  section  of  the  Code,  the  judge  of  the  superior  court 
is  authorized  to  pass  an  order  for  the  payment  of  costs  there- 
in specified,  and  to  authorize  and  direct  the  slieriff  or  clerk, 
to  retain  for  his  own  use  and  to,  pay  to  the  attorney  or  solicitor 
general  and  other  officers  of  the  court,  the  amount  of  their 
respective  accounts  out  of  any  moneys  by  him  received  fovfiwes 
inflicted  by  the  said  courts  or  collected  on  forfieited  recogni- 
zances. It  will  be  noticed  that  the  orders  for  the  payment  of 
accounts  for  insolvent  costs,  under  the  4631st  section  of  the 
Code,  are  to  be  paid  out  of  any  moneys  receiveci  by  the  offi- 
cers of  the  superior  courts,  for  fines  inflicted  by  the  said  court 
or  collected"  on  forfeited  recognizances.  The  orders  for  the 
payment  of  accounts  for  insolvent  costs  for  fines  inflicted  by 
tlie  superior  court  do  not  create  a  lien  on  the  money  collected 
from  the  fines  inflicted  by  any  other  court  than  the  superior 
court.  When  the  general  assembly  created  the  county  courts 
it  was  competent  for  that  body  to  declare,  as  it  has  done, 
that  the  fines  and  fi»rfeitures  collected  by  virtue  of  the  sen- 
tence or  judgment  of  the  county  judge,  shall  be  collected  and 
paid  over  to  the  county  treasurer  of  each  county.  It  was 
also  competent  for  the  general  assembly  to  provide  for  the 
transfer  of  cases  of  misdemeanors  pending  in  the  superior 
courts  to  the  county  courts  for  trial,  and  in  doing  so  no  in- 
justice is  done  to  the  solicitor  general  or  the  officers  of 'the 
superior  court,  for  it  is  expressly  provide<l  that  it  shall  be  the 
duty  of  the  county  judge,  when  the  costs  and  fines  are  col- 
lected, before  paying  over  the  same  to  the  county  treasurer,  to 
deduct  therefrom  the  costs  due  to  the  solicitor  general  and 
clerk  of  the  superior  court,  and  pay  the  same  over  to  said 
officers,  or  to  refain  such  amount  subject  to  their  order. 
What  costs  due  them  ?  Most  oviously  the  costs  due  them 
in  the  cases  which  have  been  transferreil  from  the  superior 
court  to  the  county  court.  The  solicitor  general  and  the 
clerk  of  the  superior  [court  are  entitled  to  be  paid  the  costs 
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due  thera  in  the  transferred  cases  out  of  the  money  collected 
from  fines  inflicted  in  the  county  court,  and  no  more. 
Let  the  judgment  of  the  court  below  be  affirmed. 


George  C.  Beall,  trustee,  plaintiff  in  error,  vs.  Zed  But- 
ler, defendant  in  error. 

1.  The  lien  of  a  laborer  on  the  property  of  his  employer  will  not  prevail 
against  a  purchaser  who  buys  before  foreclosure  of  the  lien,  and  without 
notice. 

2.  Where  the  verdict  is  such  as  it  ought  to  have  been  under  the  evidence,  this 
court  will  not  set  it  aside,  although  the  judge  who  tried  the  case  may  have 
committed  error  in  his  charge  to  the  jury. 

Laborer's  lien.  Vendor  and  purchaser.  New  trial.  Be- 
fore Judge  Bartlett.  Baldwin  Superior  Court.  August 
Term,  1874. 

Zed  Butler  sued  out  a  lal)orer's  lien,  against  George  C. 
Beall,  and  had  it  levied  upon  certain  property  as  belonging 
to  the  defendant.  A  claim  thereto  was  interposed  by  George 
C.  Beall,  as  trustee  for  his  wife. 

Upon  the  trial  the  court  charged  the  jury  that  if  the  prop- 
erty levied  on  belonged  to  the  defendant  at  the  completion  of 
the  plaintiff's  contract  as  laborer,  then  it  was  subject  to  the 
plaintiff's^. /a.,  even  though  the  defendant  sold  it  before  the 
foreclosure  of  the  plaintiff's  lien  to  a  bona  fde  purchaser  for 
full  value,  without  notice  of  said  Hen. 

The  jury  found  the  property  subject.  A  motion  was  made 
for  a  new  trial  and  overruled.     To  this  claimant  excepted. 

The  evidence  of  fraud  in  the  conveyance  of  the  property 
in  controversy  by  the  defendant  was  so  strong  as  to  have  re- 
quired the  verdict,  even  though  the  court  had  instructed  the 
jury  to  the  contrary  of  his  charge  as  above  set  forth. 

Crawford  &  Williamson,  for  plaintiff  in  error. 

William  McKinley  5  F.  C.  Furman,  for  defendant. 
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Trippe,  Judge. 

1.  The  court  charged  the  jury  that  if  the  pro|>erty  belonged 
to  the  defendant  at  the  completion  of  the  plaintiflf's  contract 
as  a  laborer,  then  it  was  subject  to  the  plaintiflTsjI./a.,  even 
though  the  defendant  sohl  it  before  the  foreclosure  of  the 
plaintiff's  lien,  to  a  bona  fide  purchaser  for  full  value,  without 
notice  of  said  lien.  In  Ro9e  &  Company  vs.  Gray,  40  Georgia^ 
156,  and  in  Jl^cuser  vs,  Jackson^  46  i6id,  621,  it  was  held 
that  the  bona  fide  purchaser  of  the  absolute  title  of  pro|)erty 
without  notice  of  an  unforeclosed  statutory  lien,  takes  it  di- 
vested of  such  lien.  So  in  Clark  &  Cole  vs.  Dobbins  et  a/., 
52  Georgia,  656,  it  was  ruled  that  a  warehouseman  and  factor 
who,  without  notice  of  any  lien,  makes  advances  on  cotton 
stored  with  him,  can  claim  reimbursement  out  of  it  against  the 
Hen  of  a  landlord  on  whose  land  the  cotton  was  made,  or 
against  the  lien  of  a  merchant  who  sold  commercial  fertilizers 
to  the  debtor.  We  think  the  same  principle  applies  to  the 
case  of  a  laborer's  lien.  The  argument  to  the  contrary  is 
that  the  lien  of  a  laborer  is  given  by  the  constitution,  whilst 
in  the  other  cases  it  is  the  creature  of  a  statute.  Grant  that, 
and  the  consequence  claimed  by  no  means  restilts.  The  lien 
created  by  a  statute,  when  once  given,  is  as  complete  and  per- 
fect and  as  high  in  dignity  or  priority  as  if  it  was  granted  by  the 
constitution.  One  may  be  repealed,  or  the  law  modified  by  a 
speedier  process  than  the  other;  but  whilst  it  exists,  afler 
the  right  accrues  by  statute,  it  is  as  strongly  founded  as  it 
would  be  were  it  granted  by  the  first  provision  of  the  organic 
law.  So  we  think  that  on  this  point  the  court  was  in  error, 
and  the  same  ruling  as  to  notice  to  a  purchaser  applies  to  a 
laborer's  lien,  that  governs  in  the  case  of  a  marble  cutter,  or 
steamboats,  or  landlords,  factors  and  merchants. 

2.  But  as  the  verdict  was  what  it  ought  to  have  been,  under 
the  evidence,  we  will  not  set  it  aside  because  of  this  error  of 
the  court.  It  is  impossible  to  read  the  evidence  and  not  feel 
bound  to  determine  that  this  laborer  is  entitled  to  have  his 
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pay  out  of  this  property,  if  it  be  necessary  for  it  to  be  sold  to 
secure  his  money. 

Let  the  judgment  be  affirmed. 


Thomas  F.  Lackey  plaintiff  in  error,  v%.  Helen  C.  Bost- 
wick, defendant  in  error. 

I-  Where  the  charge  of  the  court  is  not  set  forth,  it  will  be  presumed  that  the 
jury  were  properly  instructed,  and  assignments  of  error  that  the  verdict  was 
contrary  to  law  and  the  charge  of  the  court,  will  not  be  entertained. 

2.  Where  ejectment  is  brought  and  the  defendant  files  an  equitable  plea  to 
the  effect  that  the  deed  from  him  under  which  the  plaintiff  claims  title  was 
made  to  secure  a  debt,  and  was  in  fact  but  an  equitable  mortgage,  it  was 
incumbent  upon  him  to  tender  payment  of  the  principal  and  interest  of  the 
indebtedness  and  to  pray  for  the  redemption  of  the  property. 

3.  Whilst  the  defendant  may  file  an  equitable  plea  in  the  common  law  courts, 
still  he  must  make  such  allegations  as  would  have  entitled  him  to  relief  in 
a  court  of  equity. 

Practice  in  the  Supreme  Court.  Charge  of  Court  Ten- 
der. Ejectment.  Equity.  Pleadings.  Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     April  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Thrasher  &  Thrasher,  for  plaintiff  in  error. 

Lester  &  Thomson,  for  defendant 

Warner,  Chief  Justice, 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant  to  recover  possession  of  a  city  lot  in  the 
city  of  Atlanta.  On  the  trial  of  the  case  the  jury  found  a 
verdict  in  favor  of  the  plaintiff.  A  motion  was  made  for  a 
new  trial  on  the  ground  that  the  verdict  was  contrary  to  the 
evidence,  contrary  to  law,  and  contrary  to  the  charge  of  the 
court  The  motion  for  a  new  trial  was  overruled,  and  the 
defendant  excepted. 
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1.  Assuming  that  the  court  charged  the  law  correctly,  as 
we  are  bound  to  presume  it  did,  it  was  incumbent  on  the 
plaintiff  in  error  to  have  set  forth  what  the  court  did  charge, 
and  to  have  specified  wherein  the  verdict  was  contrary  lo  that 
charge.  The  charge  of  the  court  is  not  in  the  record,  and  we 
have  no  knowledge  what  it  was.  But  presuming  it  was  a 
legal  charge,  and  that  the  jury  found  their  verdict  in  accord- 
ance with  that  charge,  the  alleged  error  that  the  verdict  was 
contrary  to  law,  and  contrary  to  the  charge  of  the  court, 
amounts  to  the  same  thing.  The  erVor  complained  of,  there- 
fore, is  not  apparent  to  us  from  the  record  in  this  case. 

2.  There  is  certainly  sufficient  evidence  in  the  record  to 
authorize  the  verdict.  The  plaintiff  read  in  evidence  a  deed 
to  the  lot  sued  for,  from  the  defendant  to  John  R.  Bostwick, 
dated  28th  September,  1868,  and  a  deed  from  John  R.  Bost- 
wick to  Helen  C.  Bostwick,  the  plaintiff's  lessor,  dated  11th 
October,  1869,  and  proved  the  defendant  was  in  possession  of 
the  lot.  The  plaintiff,  therefore,  proved  a  title  to  the  prom- 
ises in  dispute.  The  defendant,  it  is  true,  filed  an  equitable 
plea  to  the  plaintiff's  action,  in  which  he  alleged  that  the 
deed  was  executed  by  him  to  Bostwick  for  the  i)urpose  of  se- 
curing the  payment  of  a  note  which  he  owed  him,  for  $800  00, 
and  that  the  deed  was  only  a  mortgage;  that  Helen  C.  Bost- 
wich,  the  plaintiff's  lessor,  was  the  wife  of  John  R.  Bostwick, 
and  had  notice  of  the  object  and  purposes  for  which  the  deed 
was  made.  There  is  no  offer  by  the  defendant  in  his  equita- 
ble plea  to  pay  the  pr{nci|>al  and  interest  due  on  the  note,  or 
prayer  for  the  redemption  of  the  property  alleged  to  have 
been  conveyed  as  a  security  for  the  payment  of  the  note.  The 
evidence  is  quite  clear  that  the  deed  was  executed  by  the  de- 
fendant to  Bostwick,  to  secure  the  payment  of  the  $800  00 
note,  but  the  evidence  does  not  show  that  the  defendant  ever 
offered  to  pay  the  note  and  interest  due  thereon,  or  that  he  is 
now  willing  to  do  so. 

3.  Whilst  a  defendant,  under  our  practice  since  the  adop- 
tion of  the  Code,  may  set  up  his  equitable  defense  in  the  com- 
mon law  court,  still  he  must  allege  such  facts  and  make  such 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.  47 

Simmons  vs.  Martin. 

allegations  iu  his  equitable  plea  as  would  have  entitled  him 
to  the  relief  which  he  seeks  in  a  court  of  equity,  and  prove 
the  same  on  the  trial  in  the  common  law  court.  Assuming 
that  the  deed  made  by  the  defendant  to  Bostwick,  which  con- 
veyed the  legal  title  to  the  lot  in  dispute,  was  intended  to  se- 
cure the  payment  of  the  note  and  lawful  interest  due  thereon, 
the  defendant's  equity  was  to  have  that  conveyance  of  the 
l^al  title  treated  as  a  mortgage,  with  the  right  to  redeem  the 
land  so  conveyed  on  payment  of  the  principal  and  interest 
due  on  the  note.  This  he  did  not  seek  to  do,  and  perhaps 
for  the  obvious  reason  that  the  proven  value  of  the  lot  would 
not,  according  to  the  evidence  in  the  record,  be  more  than  suf- 
ficient to  pay  the  debt.  As  the  verdict  of  the  jury  does  sub- 
stantial justice  between  the  parties  under  the  evidence  con- 
tained in  the  record,  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  aflSrmed. 


James  P.  Simmons,  plaintiff  in  error,  vs.  Georgia.  V.  Mar- 
tin, administratrix,  defendant  in  error. 

1.  Plaintiff  in  error  executed  to  defendant's  intestate  the  following  instru- 
ment : 

**;|i, 66300.  Received  of  Mrs.  C.  C.  Gordon  sixteen  hundred  and  sixty- 
three  doUars  (in  notes  on  myself  to  that  amount,)  which  sum  I  am  to  loan 
and  keep  out  at  interest  for  her  during  the  pleasure  of  both  parties,  and  to 
turn  over  to  her  the  proceeds  thereof  on  request,  the  interest  accruing 
thereon,  payable  annually  in  currency  while  I  manage  the  same  for  her, 
and  I  hereby  bind  myself  to  turn  over  to  her  good  notes  or  Ji.  fas.  to  the 
amount,  on  demand,  and  to  guaranty  the  payment  thereof.  February  23d, 
1865.  (Signed)  J.  P.  SIMMONS. 

«* Attest :  Marcus  L.  Gordon." 

Held,  that  if,  on  a  settlement  under  said  contract,  the  proceeds  of  the  amount 
deposited  were  in  notes  or  Ji.  fas,  on  third  persons,  the  payee  had  the  right, 
at  the  time  of  the  settlement,  to  demand  that  the  maker  of  the  instrument 
should  guaranty  the  payment  of  such  notes  and  Ji.  fas. 

2.  An  action  can  be  maintained  on  the  contract  for  the  amount  specified  in  it, 
by  proof  that  the  plaintiff  demanded  a  settlement  with  such  a  guaranty,  and 
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a  refusal  by  (he  maker  to  give  it,  although  he  tendered  the  papeis  which 
were  the  proceeds  of  "the  fund  so  received. 

3.  If  the  defendant  pleads  a  tender  of  the  notes  and  J^,  fas^  he  should  show 
that  it  was  accompanied  by  an  offer  to  guaranty  as  stipulated  in  the  con- 
tract. 

4.  If  it  be  pleaded  that  the  money  was  invested  in  the  notes  and  fi.  fas.  with 
the  knowledge  and  consent  of  the  payee,  it  sTiould  appear  that  it  'Vfas  in- 
tended by  the  parties  to  have  been  a  sati^action  and  discharge  of  defend- 
ant's liability  to  give  the  guaranty  before  it  could  so  operate. 

5.  So,  also,  any  consent  by  an  agent  of  the  administratrix  that  the  defendant 
might  compromise  one  of  the  fi.  fas.^  is  no  waiver  of  plaintiff's  fight,  un- 
less it  was  so  intended  and  understood  at  the  time  such  consent  was  given. 

Con  tracts.  Guaranty.  Tender.  Pleadings.  Waiver.  Be- 
fore Judge  Rice.  Owinnett  Superior  Court.  September 
Adjourned  Terra,  1874. 

This  litigation  was  before  this  court  at  the  last  term.  See 
52d  Georgia  ReporU^  570. 

Georgia  V.  Martin,  as  administratrix  upon  the  estate  of 
Clarissa  C.  Gbrdon,  deceased,  brought  complaint  against 
James  P.  Simmons  upon  the  receipt  incorporated  in  the.  first 
head-note.  The  defendant  pleaded  as  follows:  1st.  The 
general  issue.  2d.  A  tender  of  "the  notes  and  fi.faa.  which 
]ie  held  as  the  proceeds  of  said  funds  in  his  hands  for  plain- 
tiff's intestate,  as  agree<I  in  and  by  the  paper  sued  on.''  3d. 
The  defendant  had,  by  agreement  with  plaintiff's  intestate, 
**  assigned  to  her  certain  notes  and  an  interest  in  certain  jJ./cw. 
to  the  amount  of  said  sum  so  in  his  hands  for  her,  and  which 
he  held  as  her  attorney  at  law  and  agent  at  the  time  of  her 
death,"  4th.  The  notes,  ^./a«.  and  sums  of  money  tendered 
by  him  were  the  proceeds  of  the  fun<l  so  receive<l  by  him, 
and  were  thus  recognized  by  plaintiff's  intestate.  A  portion 
of  this  fun<l,  now  represented  by  the  notes  of  R.  D.  Winn, 
G.  W.  Arnold  and  D.  S.  Arnold,  was  so  investe<1  under  the 
advisement  of  plaintiff's  intestate.  The  notes  and  executions 
tendered  were  against  solvent  parties. 

On  motion,  all  of  defendant's  pleas,  except  that  of  the  gen- 
eral issue,  were  stricken.  To  which  ruling  defendant  ex- 
cepted. 
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It  appeared  from  the  testimony  that  plaintiff's  attorneys, 
prior  to  the  institution  of  this  suit,  demanded  from  the  de- 
fendant complianoe  with  the  terms  of  his  receipt;  that  there- 
upon he  tendered  to  them  certain  notes,  executions,  and  some 
money ;  that  they  refuse<l  to  receive  the  notes  and  fi.  fas. 
unless  the  defendant  would  guarranty  their  payment,  but 
offered  to  take  the  money  and  credit  the  same  on  the  receipt; 
that  the  defendant  refused  to  accede  to  this  proposition  unless 
Ihe  plaintiff  would  accept  the  notes  and^./a«. 

When  the  evidence  for  the  plaintiff  was  closed  the  defend- 
ant moved  for  a  non-suit.  The  motion  was  overruled,  and 
he  excepted. 

The  defendant  introduced  the  plaintiff  to  prove  the  execu- 
tion of  the  following  letter : 

"Yellow  River,  Ga.,  July  30th,  1866. 
"Mr.  Simmons — Dear  Sir:  I  handed  Mark  yourreceipt  last 
spring,  and  he  still  holds  it  to  collect  the  interest  thut  is  due 
on  it,  but  he  says  that  the  times  are  so  hard  the  gentlemen 
owing  it  can't  pay  anything  now.  I  am  coming  up  by  the 
first  of  November.  Please  try  to  collect  the  interest  by  that 
time,  as  I  am  in  great  need  of  some  money.  If  they  will 
pay  the  interest  annually  and  promptly,  that  will  be  aill  I 
will  ask  of  them  during  my  life.  Please  write  to  me  what 
you  think  you  can  do  for  me.  Direct  your  letter  to  Yellow 
River.     By  so  doing  you  will  oblige  your  friend, 

(Signed)  •  "  Clarissa  Gordon." 

She  stated  that  the  letter  was  written  by  her  at  the  request 
of  her  mother,  the  intestate;  that  her  intestate  did  not  in- 
tend thereby  to  release  the  defendant  from  his  obligation  to 
guaranty  the  payment  of  the  notes  and  executions,  or  to  re- 
cognize them  as  hers. 

The  letter  aforesaid  was  then  offered  in  evidence.  On  ob- 
jection made  it  was  excluded,  and  defendant  excepted. 

The  defendant  proposed  to  show  the  solvency  of  the  makers 
of  the  notes  tendered  by  him.  On  objection  tnade  this  evi- 
dence was  excluded,  and  he  excepted. 
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The  defendant  then  proposed  to  prove  by  R.  D,  Winn  that 
at  the  time  said  notes  were  made  he  (the  defendant)  repre- 
sented himself  as  the  agent  of  phiintilf's  intestate,  and  stated 
that  they  were  taken  for  lier  benefit.  This  evidence  was  also 
rejected,  and  the  defendant  excepted. 

The  jury  found  for  the  plaintiff!  The  defendant  moved 
for  a  new  trial,  alleging  error  in  each  of  the  aforesaid  rulings, 
and  upon  the  further  ground  that  a  plea  had  not  been  filed 
which  he  supposed  had  been,  and  that  he  discovered  this 
omission  after  the  trial.  This  plea  merely  set  forth  a  com- 
promise which  had  been  made  under  the  approval  of  the 
agent  of  the  plaintiff,  with  certain  of  the  defendants  in  exe- 
cution, whereby  $289  52  was  deducted  from  the  interest  of 
the  plaintiff  in  said^./a«.  Therefore  the  verdict  was,  in  any 
event,  for  too  much  by  that  amount. 

The  motion  was  overruled,  and  the  defendant  excepted. 

James  P.  Simmons;  Winn  &  Simmons;  A.  T.  Aker- 
MAN,  for  plaintiff  in  error. 

W.  W.  Clark  ;  N.  L.  Hutchins  ;  F.  F.  Juhan,  for  de- 
fendant. 

Trippe,  Judge. 

1.  We  think  that  the  questions  controlling  all  the  issues 
made  in  this  record  were  determined,  at  the  last  term  of  this 
court,  in  a  case  between  the  same  parties.  That  was  a  bill 
filed  by  the  plaintiff  in  error  in  reference  to  this  same  receipt, 
and  practically  presented  the  principles  which  now  guide  us. 
It  was  then  held  that  the  legal  effect  of  the  agreement  was, 
that  Simmons  took  his  notes  as  money  and  agreed  to  loan  out 
that  sum  as  her  agent,  and  account  for  the  proceeds  on  re- 
quest, paying  her  theinterestannually,  andif,  on  a  settlement, 
the  proceeds  should  be  in  notes  or^.  /cw.  on  third  persons,  he 
undertook  to  guaranty  their  payment.  It  was  meant  by  that, 
,  that  he  was  to»give  the  guaranty  Wien  the  notes  or  ji.  fas* 
might  be  turned  over.     If  Mrs.  Grordon  was  not  entitled  to 
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such  a  guaranty  thus  executed,  it  would  have  been  almost 
an  impracticable  matter  for  her  to  have  made  proof  of  the  pa- 
pers that  were  thus  delivered  to  her,  at  least  it  would  have 
burdened  her  right  so  as  seriously  to  have  affected  it  and  to 
have  lessened  the  value  of  the  securities  she  received.  With 
Mr.  Simmons^  guaranty  to  or  on  the  papers,  they  might  and 
doubtless  would  have  been  increased  in  their  negotiable  value 
as  well  as  their  final  worth.  At  least  she  bargained  for  this, 
and  had  a  written  promise  of  it.  This  gave  her  a  legal  right 
to  demand  it.  Had  the  promise  been  that  he  would  indorse 
any  note  which  he  turned  over,  to  be  secondarily  liable  there- 
on, it  would  hardly  be  doubted  that  Mrs.  Gordon  could  have 
claimed  the  actual  indorsement  of  such  note  by  Simmons. 
It  would  not  have  been  a  good  reply  to  her  demand  for  it  to 
say  that  the  promise  in  the  original  agreement  was  sufficient. 
Nor  is  such  a  reply  good  when  she  contracted  for  the  guar- 
anty.    There  can  be  no  difference. 

2.  This  being  so,  when  Mr.  Simmons  refused  to  give  the 
guaranty  at  the  time  the  demand  was  made,  and  his  creditor 
refused  to  receive  them  without  it  in  discharge  of  his  agree- 
ment, there  was  a  breach  of  the  contract.  The  promissor  had 
refused  to  deliver  what  he  had  agreed  to  deliver,  and  in  the 
form  it  was  to  be  when  delivered,  in  discharge  of  a  specific 
sum  of  money,  and  his  liability  then  was  to  pay  that  sum. 
The  damages,  the  amount  due,  were  fixed  by  the  contract,  and 
on  a  breach  thereof  that  sum  is  what  is  recoverable. 

3.  Under  the  construction  we  give  the  contract,  a  plea  of 
tender  of  the  notes  and  Ji.  fas.  was  not  good  unless  it  shows 
that  the  guaranty  was  also  offered.  For  it  could  avail  the 
defendant  nothing  by  way  of  tender  to  offer  what  there  was 
no  obligation  to  accept. 

4.  Two  of  the  pleas  excepted  to  and  stricken  were  some- 
what in  the  nature  of  pleas  of  accord  and  satisfaction,  or  of 
payment,  it  is  hard  to  say  which.  They  were  in  fact  neither, 
nor  could  the  facts  recited  in  them  support  a  plea  of  either 
sort,  unless  they  went  further  and  were  set  up  as  having  been 
accepted  and  recognized  as  a  satisfaction  and  discharge  of  de- 
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fendant's  liability  under  the  original  contract.  So  said  this 
court,  in  substance,  in  the  decision  referred  to,  rendered  at  the 
last  term,  to-wit:  "Any  reoognitioH  by  Mrs.  Gordon  of  cer- 
tain notes  as  hers,  after  the  date  of  the  agreement,  or  any  con- 
sent by  her  that  (hey  should  be  altered  in  fo;*m  or  compro- 
mised by  Simmons,  cannot  be  taken  as  a  waiver  of  the  agree- 
ment, unless  such  was  her  intent."  After  the  holdings  thus 
made  on  this  very  contract,  the  ])lea  should  have  averred  that 
the  transaction  which  it  set  out  was  intended  to  be  in  dis- 
charge, satisfaction  or  i)ayment,  of  defendant's  liability. 

5.  The  principle  quoted  above  from  the  former  decision 
also  determines  the  merits  of  the  plea  contained  in  the  propo- 
sition of  defendant  to  amend  his  motion  for  a  new  trial.  Even 
bad  he  been  entitled  to  make  the  amendment  at  that  time 
under  the  facts  stated,  the  plea  could  not  have  availed  him. 
The  pleas  being  properly  stricken,  the  letter  written  by  Mrs. 
Gordon,  which  was  offered  to  be  put  in  evidence,  was  irrelevant 
and  inadmissible. 

Judgment  a£Brmed. 


g4    5^1        Howard  &  Soule,  plaintiffs  in  error,  t7«.  G.  L.  Rice,  de- 
^^®  ^  fendaut  in  error. 

Where  money  is  dne  on  a  written  security,  such  as  a  bill  or  bond,  it  is  the  duty 
of  the  debtor  if  he  pay  to  an  agent,  to  see  that  such  agent  is  in  possession 
of  the  security,  otherwise  he  will  not  be  discharged  unless  the  money  reach 
the  principal. 

Principal  and  agent.  Debtor  and  creditor.  Payment 
Before  Judge  Pottle.  Madison  Superior  Court.  Septem- 
ber Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
T.  W.  Rucker,  for  plaintiff  in  error. 

Gabriel  Nash  ;  Samuel  Lumpkin,  by  John  C.  Reed^ 
for  defendant. 
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, — ___ • 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintifis  against  the 
defendant  on  the  following  paper : 

"January  11th,  1872.  Eight  months  after  date,  for  value 
received,  I  ]>romi8e  to  fay  to  the  order  of  Howard  &  Soule 
$95  00  without  interest,  payable  at  Athens  office. 

(Signed,)  '*G.  L.  Rice." 

It  appears  from  the  evidence  in  the  record  that  the  following 
words  were  printed  on  the  heading  of  the  note  signed  by  defend- 
ant: "No  credits  allowed  unless  indoi*sed  on  note  at  time  pay- 
ment is  made."  The  note  was  given  for  a  sewing  machine  sold 
by  Shaffer,  who  was  the  agent  of  plaintiffs,  and  had  an  office 
in  Athens  where  the  note  was  made  payable.  The  defendant 
paid  Shaffer,  the  agent  of  the  plaintiff's  from  whom  he  pur- 
chased the  machine,  at  his  office  in  Athens,  the  amount  of  the 
note  in  two  payments,  taking  his  two  receipts  for  the  same. 
Shaffer  said  he  did  not  then  have  the  not^,  that  it  was  in  the 
hands  of  the  plaintiffs  in  Atlanta,  and  that  he  would  get  the 
note  and  deliver  it  up  to  him.  The  jury,  under  the  charge  of 
the  court,  found  a  verdict  for  the  defendant.  The  plaintiffs 
made  a  motion  for  a  new  trial  on  the  grounds  specified  there- 
in, which  was  overruled  by  the  court,  and  the  plaintiffs  ex- 
cepted. The  error  complained  of  is  that  the  court  erred  in 
charging  the  jury  "that  if  the  defendant  made  the  payments, 
evidenced  by  the  receipts  introduced,  to  Brown  &  Shaffer  at 
their  office  in  Athens,  having  purchased  the  sewing  machine 
from  Shaffer,  that  such  payment  was  valid,  and  would  bind 
Howard  &  Soule,  the  plaintifis;  there  being  no  evidence  that 
Brown  &  Shaffer  were  authorizeil  by  the  plaintifis  to  receive 
payment  of  the  note."  The  question  involved  in  this  case  is 
whether  an  agent,  who  is  authorized  to  sell  certain  specific 
machines  for  his  princiimls,  and  who  sells  one  on  time, 
and  takes  a  note  from  the  purchaser  tliereof,  due  at  a  future 
day,  payable  to  his  principals,  and  delivers  the  note  to  them, 
is  then  their  agent  to  receive  the  payment  of  the  note^  tho 
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same  not  being  in  the  possession  of  such  agent,  but  in  the 
hands  of  his  principals.  In  other  words,  was  the  payment  of 
the  note  given  by  the  defendant  payable  to  the  order  of  How- 
ard &  Soule  for  a  sewing  machine  purchased  of  their  agent, 
Sliaffer,  a  good  payment  of  that  note  as  against  them,  when 
made  to  Shaffer,  tlieir  agent,  at  his  offioe  in  Athens,  he  not  hav- 
ing the  note  in  possession,  but  promising  the  defendant  he 
would  get  the  note  from  the  plaintiffs  and  deliver  it  up  to  him. 
The  rule  as  stated  by  Faley  on  Agency  is  well  sustained  by 
authority,  and  that  rule  is,  that  if  money  be  due  upon  a  writ-- 
ten  security,  it  is  the  duty  of  the  debtor,  if  he  pay  it  to  an* 
agent,  to  see  that  the  person  to  whotn  he  pays  it  is  in  posses- 
sion  of  tiie  security,  for  though  the  money  may  have  been 
advanced  through  the  medium  of  the  agent,  yet  if  the  secu- 
rity do  not  remain  in  his  possession,  a  payment  to  him  will 
not  discharge  the  debtor :  Paley  on  Agency,  274.  Although 
the  defendant  in  this  case  may  have  received  the  plaintiffs' 
machine  through  the  medium  of  their  agent,  he  promised  to 
pay  them  for- it,  and  if  he  took  the  risk  of  paying  the  agent 
the  money  due  to  the  plaintiffs  therefor,  when  he  knew  the 
agent  did  not  have  his  note,  it  will  not  discharge  him  from 
its  payment  to  the  plaintiffs  unless  he  could  show  that  they 
had  received  the  money.  Smith  on  Mercantile  Law,  68,  thus 
states  the  rule :  "Where  money  is  due  upon  a  written  security, 
such  as  a  bill  or  bond,  it  is  the  duty  of  the  debtor,  if  he  pay 
to  an  agent,  to  see  that  such  agent  is  in  possession  of  the  se- 
curity, for  otherwise  he  will  not  be  discharged  unless  the 
money  reach  the  principal;  not  even  though  the  agent  to 
whom  he  pays  may  have  been  usually  employed  to  receive 
money,  for  his  non-production  of  the  security  rebuts  the  impli- 
cation of  authority  arising  from  such  his  employment.''  The 
same  principle  is  recognized  by  Story  on  Agency,  section  98, 
See  the  case  of  Williams  vs.  Walker,  2  Sandford's  Chancery 
Reports,  226,  in  which  the  authorities  bearing  upon  this  ques- 
tion are  cited  and  revieweil.  The  case  of  Capel  vs,  Thornton, 
14  English  Common  Law  Reports,  605,  cited  by  the  defend- 
ant in  error^  in  which  it  was  held  that  an  agent  authorized  to 
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sell  goods  has,  in  the  absence  of  advice  to  the  contrary,  an 
implied  authority  to  receive  tlie  proceeds  of  such  sale,  was  an 
action  for  coals  delivered.  There  was  no  written  aecuHty  given 
therefor  in  that  case.  If  Shaffer  had  authority  to  sell  the 
plaintiffs'  machines,  as  their  agent,  he  would  have  had  the  im- 
plied authority  to  have  received  the  money  therefor  from  the 
purchaser;  or  if  authorized  to  sell  on  cre<lit,  to  have  taken  the 
purchaser's  note,  payable  to  them,  as  was  done  in  this  case; 
but  it  does  not  follow  that  the  agent  had  the  authority  to  coU 
led  that  note,  due  eight  months  afler  date,  when  it  had  been 
turned  over  to  the  plaintiffs  as  their  property  by  the  agents, 
without  proof  of  any  special  authority  to  do  so,  or  any  evi- 
dence that  such  had  been  their  habit  and  oustom,  the  agent 
not  having  the  note  in  his  possession.  We  have  given  to  this 
question  quite  a  thorough  examination,  on  account  of  the  ap- 
parent hardship  of  requiring  the  defendant  to  pay  for  the  ma- 
chine twice,  but  we  are  well  satisfied  as  to  the  law  a[)plicable 
to  the  facts  of  the  case,  and  ft»el  bound  to  enforce  the  general 
rule  of  the  law  in  this  case  as  well  as  in  all  other  cases.  This 
general  rule  of  law  will  injure  no  one  who  exercises  the  ordi- 
nary degree  of  prudence  in  requiring  the  production  of  his 
note  before  he  pays  it.  In  our  judgment,  the  court  below 
erred  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


George  W.  Hansford,  plaintiff  in  error,  vs.  The  State  of     

Georgia,  defendant  in  error.  ^  ^ 

1 .  In  misdemeanors  there  are  no  principals  in  the  second  degree. 

2.  If  an  indictment  against  several  for  assault  and  battery,  charges  one  as 
principal  in  the  second  degree,  but  alleges  such  acts  on  his  part  as  would 
make  him  guilty  of  the  offense  charged,  the  words  "  principal  in  the  second 
degree'*  may  be  rejected  as  surplusage,  and  upon  proof  of  the  facts  alleged, 
a  verdict  of  guilty  will  be  sustained. 

3.  An  exception  which  is  relied  on  to  prevent  the  bar  of  the  statute  of  lim- 
itation, should  be  shown  in  the  indictment. 
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4.  If  five  defendants  are  jointly  indicted  for  an  offense  charged  to  have  been 
committed  at  a  time  which  would  make  the  statute  a  bar,  and  four  of  them 
are  alleged  to  be  within  a  specified  exception,  and  there  is  no  allegation  on 
that  question  as  to  the  other,  the  indictment  is  demurrable  as  to  him. 

Criminal  law.  Principal.  Indictment,  Statute  of  limita- 
tions. Before  Judge  Knight.  M4lton  Superior  Court.  Au- 
gust Term,  1874. 

At  the  August  term,  1874,  of  Milton  superior  court,  an  in- 
dictment was  found  against  Hansford  and  others,  of  which  the 
following  is  a  coj)y: 

"STATE  OF  GEORGIA— Milton  County. 

"The  grand  jurors,  etc.,  charge  and  accuse  Lewis  Tucker, 
Robert  Camp,  Marion  Hansford  and  Rachel  Tucker,  princi- 
pals in  the  first  degree,  and  George  W.  Hansford,  principal 
in  the  seo(»nd  degree,  of  the  oounty  and  state  aforesaid,  with 
the  oifense  of  assault  and  battery.  For  that  the  said  Lewis 
Tuckf  r,  Robert  Camp,  Marion  Hansford  and  Rachel  Tucker, 
on  March  10th,  1871,  in  the  county  aforesaid,  did  then  and 
there,  unlawfully  and  with  force  and  arms,  in  and  upon  one 
Margaret  Oh'ver,  make  an  assault,  and  the  said  Margaret  Oli- 
ver did  unlawfully  l)eat,  bruise,  wound,  and  ill-treat,  and  other 
wrongs  to  tlie  said  Margaret  Oliver  then  and  there  did.  The 
said  Lewis  Tucker,  Robert  Camp,  Marion  Hansford  and  Ra- 
chel Tucker,  while  they  were  so  beating  and  bruising  the  said 
Margaret  Oliver,  were  then  and  there  disguised,  and  had  their 
faces  then  and  there  concealed  from  view,  and  the  said  Mar- 
garet did  not  discover  who  the  said  Lewis  Tucker,  Robert  A. 
Camp,  Marion  Hansfonl  and  Rachel  Tucker  were,  who  did 
then  and  there,  as  aforesaid,  so  unlawfully  beat  and  bruise  her, 
the  said  Margaret  Oliver,  until  March  23d,  1874. 

''And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  say  that  George  W.  Hansford,  on  March  10th,  1871, 
was  constructively  present  aiding  and  abetting,  and  did  then 
and  there  hire  and  procure  the  said  Lewis  Tucker,  Robert  A, 
Camp,  Marion  Hansford  and  Rachel  Tucker,  the  assault  rnd 
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battery  aforesaid^  in  manner  aforesaid^  to  do  and  commit,  con- 
trary to  the  law,"  etc. 

When  the  case  was  called,  Robert  A.  Camp  and  George  W. 
Hansford  were  present  in  court.  They  moved  for  a  continu- 
ance, and  the  motion  was  overruled.  Counsel  for  the  defend- 
ants announced  ready  for  Camp.  The  solicitor  general  re- 
plied that  he  would  first  put  Hansford  on  trial.  The  latter 
then  demurred  to  the  indictment  upon  the  following  grounds : 

Ist.  Because  the  offense  therein  charged  was  barred  by  the 
statute  of  limitations. 

2d.  Because  principals  in  the  second  degree  are  not  recog- 
nized in  misdemeanors. 

3d.  Because  the  principal  in  the  second  degree  cannot  be 
tried  before  the  conviction  of  the  principal  in  the  first  degree. 

The  demurrer  was  overruled,  and  the  defendant  excepted. 

W.  T.  &  W.  J.  Winn,  for  plaintiff  in  error. 
C.  D.  Phillips,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

1.  The  tenor  of  the  decisions  of  this  court  has  been  that 
the  common  law  rule  that  in  misdemeanors  there  were  no 
principals  in  the  second  degree,  has  never  been  changed  by 
statute;  and  in  Lewh  vs.  The  Sfxiiej  33  Georgia^  137,  it  was 
very  strongly  intimated  that  had  it  been  necessary  to  put  the 
judgment  on  that  ground,  it  would  have  been  so  held  :  See 
McOyy  vs.  The  State,  52  Georgia,  287. 

2.  If,  however,  one  be  charged  as  such  principal,  and  the 
acts  alleged  in  the  indictment  would  make  him  guilty  as  one 
of  the  real  perpetrators  of  the  misdemeanor,  the  words, 
''principal  in  the  second  degree,"  are  surplusage,  and  do  not 
vitiate  the  indictment.  The  defendant  is  fully  put  on  notice 
of  what  he  is  charged  with,  and  it  does  not  fall  within  the 
reason  of  the  rulings  that  one  charged  as  principal  in  the  first 
d(»gree  cannot  be  found  guilty  as  principal  in  the  second  de- 

VoL.  Liv.  5. 
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gree,  or  as  accessory  after  the  fact :  36  Georgia^  222 ;  MoCoy 
V8,  The  State,  supra. 

3.  It  was  held  in  McLane  vs.  The  State,  4  Georgiaj  335, 
that  if  the  offense  appears  on  the  face  of  the  indictment  to  be 
barred  by  the  statute  of  limitation  in  reference  thereto,  and 
some  exception  in  the  statute  is  relied  on  to  prevent  its  bar, 
such  exception  should  be  alleged  in  tlie  in<lictment.  We  are 
not  aware  that  this  case  has  been  overruled,  or  that  it  is 
affected  by  any  subsequent  statute. 

4.  In  this  case  such  an  exception  was  charged  to  exist  and 
to  apply  to  four  of  the  defendants,  to- wit :  that  it  was  not 
known  until  a  short  time  before  the  finding  of  the  bill  that 
they  were  the  parties  who  were  guilty  of  the  assault  and  bat- 
tery, they  being  masked,  etc.,  when  they  committed  it.  But 
no  reason  is  given  why  the  other  defendant,  the  plaintiff  in 
error,  had  not  been  heretofore  prosecuted.  It  is  not  charged 
that  his  guilt  was  concealed.  Nor  does  the  fact  that  those 
whom  he  aided  and  abetted,  or  procured  and  assisted  to  com* 
mit  the  offense,  were  unknown,  show  that  his  participation 
was  not  known  by  the  prosecutor  as  well  as  by  the  public.  It 
may  be,  and  probably  is  true,  that  it  was  concealed,  but  the 
principle  ruled  in  McLane  vs.  The  State,  supra,  makes  it  nec- 
essary that  it  should  be  so  charge<I  in  the  indictment.  The 
<lefendant  may  have  procured  others  to  act  or  aid  in  the  com- 
mission of  the  offense,  unknown  to  the  grand  jurors  or  the 
prosecutor,  and  yet  he  could  have  been  indicted  and  convicted 
on  such  allegation  and  proof  as  well  as  if  all  were  known. 
There  is  no  reason  why  the  rule  requiring  an  indictment  to  show 
on  its  face  such  exception  as  would  take  the  case  out  the  limi- 
tation act  should  not  apply  to  this  defendant  as  well  as  the 
others,  and  the  court  erred  in  not  so  holding. 

Judgment  reversed. 
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Warrem  Akin,  plaintiff  in  error,  vs.  The  Ordinary  op   88  f^\ 
Bartow  County,  defendant  in  error.  <  94  2171 

1.  Where,  by  act  of  the  general  assembly,  of  December  17th,  186 1,  the  coun  j^  jj? 
ty  of  Bartow  was  authorized  to  issue  bonds  for  the  support  of  the  indigent  |^109  4?7| 
families  of  the  soldiers  of  the  Confederate  States,  and  by  another  act,  passed 

on  February  23d,  1866,  the  justices  of  the  inferior  court  of  said  county 
were  authorized  to  settle  or  compromise  the  bonds  issued  under  authority  of 
the  first  act,  this  second  act  was  a  distinct  recognition  of  the  legality  of  the 
same. 

2.  The  borrowing  of  money  by  a  county  and  appropriating  the  same  for  the 
support  of  the  indigent  families  of  the  soldiers  of  the  Confederate  States, 
and  other  needy  persons,  cannot  be  considered,  in  a  legal  sense,  as  having 
been  done  in  aid  of  the  rebellion. 

3.  Where  an  amendment  had  been  made  to  the  plaintiff's  declaration,  j)end. 
ing  the  litigation,  without  objection,  it  was  not  proper  for  the  court  to  nul- 
lify, ex  mero  motu^  the  effect  of  said  amendment  by  its  charge. 

4.  Declarations  in  the  statutory  forms  may  be  amended  as  other  declarations. 

5.  An  amendment  relates  back  to  the  commencement  of  the  suit.  That  the 
suit,  had  it  been  commenced  at  the  date  of  the  filing  of  the  amendment, 
would  have  been  barred,  is  no  ground  to  hold  that  the  case  as  made  by  the 
amendment  was  barred,  provided  it  was  proper  to  be  allowed. 

6.  Contracts  with  a  county  must  be  in  writing  and  entered  on  the  minutes  of 
the  court  of  ordinary. 

7.  Where  orders  were  passed  by  the  inferior  court  of  the  county  of  Bartow, 
and  entered  on  the  minutes  of  that  court,  authorizing  and  directing  certain 
bonds  to  be  issued,  and  the  same  were  issued  in  pursuance  thereof,  and  de- 
livered to  the  plaintiff,  who  paid  to  said  county,  or  its  authorized  agent,  the 
money  therefor,  which  was  received  and  appropriated  to  its  use,  such  entry 
on  the  minutes  was  a  compliance  with  the  493d  section  of  the  Code,  and 
said  bonds  were  valid  obligations  on  the  county. 

8.  The  plea  of  non  est  factum  may  be  filed  after  the  first  term,  especially 
when  a  sufficient  reason  is  shown  therefor.  \ 

9.  A  request  to  the  court  to  charge  should  state  the  principle  of  law  applicable 
to  the  facts  of  the  case,  without  attempting  to  draw  any  inferences  or  con- 
clusions therefrom  for  the  consideration  of  the  jury. 

10.  Akhough  the  court  may  refuse  to  give  a  charge  in  the  language  requested, 
because  objectionable,  still  it  is  its  duty  to*  instruct  Ae  jury  as  to  the  law  appli- 
cable to  the  facts  of  the  case,  especially  when  its  attention  is  called  thereto. 

County  matters.  Rebellion.  Contracts.  Consideration. 
Illegality.  Amendment.  Practice  in  the  Superior  Court. 
Statute  of  limitations.  Non  est  factum.  Pleadings.  Charge 
of  Court.  Before  Judge  Underwood.  Bartow  Superior 
Court.     September  Term,  1874. 
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This  case  is  reporte<I  in  the  decision. 

Warren  Akin  &  Son,  for  plaintiff  in  error. 

W.  T.  WoFFORD,  by  W.  H.  Dabney,  for  defendant. 

Warner,  Chief  Justice 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant^ in  the  statutory  form,  on  two  bond?,  signed  by  Grod- 
frey,  clerk  of  the  inferior  court,  and  Haire,  county  treasurer, 
one  for  the  sum  of  ^2,500  00,  payable  to  the  plaintiff  or 
bearer,  dated  25th  February,  1863,  and  payable  on  the  25th 
of  February,  1864,  with  interest  at  the  rate  of  six  and  a  half 
pier  cent,  per  annum  from  the  date  thereof.  It  is  recited  in 
the  face  of  the  bond  that  the  plaintiff  had  paid  into  the 
tieasury  of  Bartow  county  the  sum  of  $2,500  00  for  the  sup- 
port of  soldiers'  fflfniilies,  in  accordance  with  the  provisions  of - 
an  order  passed  by  the  inferior  court  of  said  county  on  the 
6th  day  of  January,  1863,  which  sum  of  money  the  said 
county  of  Bartow  promised  to  pay  said  plaintiff  or  bearer,  as 
before  stated.  The  other  bond  was  for  the  sum  of  81,500  00, 
dated  29th  September,  1862,  and  payable  1st  of  January, 
1864,  with  interest  at  the  rate  of  seven  per  cent,  per  annum, 
containing  the  same  recitals  therein  as 'the  other  bond,  ex- 
cept that  it  was  issued  in  accordance  with  the  provisions 
of  an  order  of  the  inferior  court  of  said  county,  passed  on 
the  26th  of  February,  1862.  There  was  a  payment  on  the 
first  mentioned  bond,  made  by  the  treasurer  of  said  county, 
of  ^636  13,  and  on  the  last  named  bond  a  payment  of 
$250  00,  made  on  the  14th  of  February,  1865.  The  defend- 
ant  pleaded  that  said  bonds  were  given  in  aid  of  the  rebel- 
lion, and  at  a  8ul)sequent  terra  of  the  court,  filed  a  plea  of 
wm  est  fadtinif  to  the  filing  of  which  last  plea  the  plaintiff 
objected,  which  objection  was  overruled  by  the  court,  and  the 
plaintiff  filed  his  exception  thereto  on  the  record.  During 
the  pendency  of  the  suit,  the  plaintiff  amended  his  declaration 
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as  follows,  but  the  time  the  ameiidmeut  was  uiade  does  not 
appear  in  the  record : 

"And  your  petitioner  avers  that  the  bond  dated  the  29th 
day  of  September,  1862,  was  issued  under  and  by  virtue  of 
an  order  of  the  inferior  court  of  said  county  of  Bartow,  passed 
on  the  26th  day  of  February,  1862;  and  the  bond  dated  the 
26th  day  of  February,  1863,  was  issued  under  and  by  virtue 
of  an  order  passed  by  the  inferior  court  of  said  county,  on  the 
6th  day  of  January,  1863 ;  that  each  of  said  orders  was  in 
writing,  and  entered  on  the  minutes  of  said  inferior  court; 
and  that  said  orders  required  said  bonds  to  be  signed  by  the 
clerk  of  said  inferior  court  and  by  the  county  treasurer ;  and 
each  of  said  bonds  was  so  signed  under  the  seal  of  said  court; 
that  your  petitioner  loaned  to  said  county  $1,500  00  on  the 
29th  <iay  of  September,  1862;  and  he  loaned  to  said  county, 
on  the  25th  day  of  February,  1863,  $2,500  00,  and  said 
sums  of  money  were  entereil  on  the  books  of  the  treasurer  of 
said  county  at  the  time  it  was  loaned  by  your  petitioner  to 
said  county;  and  said  money  was  loaned  by  your  petitioner 
to  said  county,  and  by  said  county  used  alone  to  support  the 
destitute  widows,  wives  and  little  children  of  soldiers  and 
others,  and  which  wives,  widows  and  little  children  were  de- 
pendent for  support  on  public  anvi  private  charity,  and  they 
had  to  be  fe<l  or  starve;  that  humanity  required  that  said 
wives,  widows  and  little  children  should  be  fed,  and  it  was 
the  duty  of  said  county  to  feed  them ;  that  the  money  so 
loaned  by  your  petitioner  was  used  by  said  county  of  Bartow 
to  pay  for  corn  and  meat  to  feed  said  destitute  poor;  and 
when  your  petitioner  loaned  said  money  to  said  county  he 
was  Informed  that  it  was  to  be  used  to  support  all  the  poor 
of  said  county  ;  and  your  petitioner  avers  that  at  the  tim^ 
said  bond  for  $1,500  00  was  issued,  dated  the  29th  day  of 
September,  1862,  there  was  no  law  requiring  contracts  to  be 
entered  on  the  minutes  of  the  inferior  court;  and  at  the  time 
the  bond  for  $2,500  00  was  issued,  dated  the  25th  day  of 
February,  1863,  your  petitioner  had  no  control  over  the 
minutes  of  the  inferior  court,  and  could  not  enter  the  sai4 
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bond  on  said  minutes;  that  if  it  was  the  legal  duty  of  ^aid 
inferior  court  to  enter  said  bonds  on  the  nnnutes  of  said  courf, 
and  it  was  not  done^  the  failure  to  discharge  the  duty  en- 
joined by  law,  a  duty  over  the  discharge  of  which  your  peti- 
tioner had  no  control,  it  would  be  a  fraud  to  allow  said  county 
to  refuse  to  pay  a  just  debt  because  the  officers  and  agents  of 
said  county  refused  or  neglected  to  perform  their  legal  duty ; 
and  your  petitioner  avers  that  when  the  bond  for  $1,500  00  was 
sold  to  your  petitioner  it  was  entered  on  the  books  of  said  in- 
ferior court;  that  said  bond  was  sold  to  your  petitioner  for 
$1,500  00;  and  when  the  bond  for  $2,500  00  was  dated  and 
delivered  to  your  petitioner,  it  was  entered  on  the  books  of 
the  inferior  court ;  that  said  bond  for  $2,500  00  was  sold  to 
your  petitioner,  and  each  of  said  entries  was  made  in  writing 
on  said  books  of  said  inferior  court ;  and  your  petitioner  avers 
that  he  paid  the  money  to  said  inferior  court  for  said  bonds  in 
good  faith,  and  had  no  idea,  or  notice,  or  knowledge,  that 
said  bonds  were  not  entered  on  the  minuto,  or  that  the  money 
paid  for  said  bonds  by  your  petitioner  was  to  be  use<l  for  ille- 
gal purposes ;  and  the  charge  that  said  bonds  were  issued  to 
aid  the  rebellion  against  the  United  States,  in  the  plea  filed 
in  defense  of  said  case,  is  wholly  and  entirely  untrue  so  far  as 
your  petitioner  knows  or  believes;  and  your  petitioner  has 
applied  to  the  ordinary  of  said  county  to  enter  said  bonds  on 
the  minutes  kept  by  him,  and  he  received  said  bonds  and 
promised  to  enter  them  on  the  minutes,  but  afterwards  re- 
fused to  do  so,  saying  that  he  had  made  no  contracts  and 
could  not  enter  said  bonds  on  the  minutes;  and  your  peti- 
tioner avers  that  the  refusal  to  enter  said  bonds  on  the  min- 
utes is  intendeil  to  aid  in  preventing  your  petitioner  from  col- 
lecting money  justly  and  legally  due  him,  and  which  the  or- 
dinary knows  was  loaned  by  your  petitioner  to  said  county, 
and  which  is  wrongfully  withheld  from  your  petitioner;  and 
to  allow  said  ordinary  to  withhold  what  is  justly  due  your 
petitioner,  under  any  technical  rule  of  law,  would  be  to  allow 
him  to  insist  on  law  to  practice  a  fraud ;  and  your  petitioner 
insists  that  he  is  entitled  to  the  value  of  the  money  loaned  to 
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the  inferior  court  for  said  county,  with  interest  on  tlie  same, 
even  though  said  court  had  not  entered  said  contract  on  the 
minutes  of  said  court  as  required  by  law." 

On  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  for  tlie  defen<lant.  The  plaintift  made 
a  motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  law,  contrary  to  the  evidence,  and  because  the 
court  erred  in  its  charge  to  the  jury,  and  in  refusing  to  charge 
as  requested,  as  set  forth  in  the  record,  which  motion  was 
overruled  and  the  plaintiff  excepted.  The  following  facts 
were  proved  by  the  respective  witnesses  who  were  sworn  on 
the  trial  of  the  case : 

Arthur  Haire  testified  as  follows:  Has  examined  the  county 
bonds  upon  which  the  case  is  predicated ;  his  signature  to  the 
same,  as  county  treasurer,  is  genuine.  He  signed  them  as 
treasurer  of  Bartow  county,  by  and  under  the  authority  of  an 
order,  or  orders,  passed  by  the  inferior  court  of  said  county — 
one  on  or  about  tlie  26th  day  of  Frbruary,  1862,  and  one  on 
the  6th  day  of  January,  1863;  knows  that  he  saw  such  orders 
on  the  minutes  of  said  court,  and  if  his  memory  serves  him 
right,  the  then  clerk  of  said  court  showed  him  the  minutes, 
and  which  contained  in  said  orders  directions  to  have  the 
bonds  printed.  Saw  the  orders  on  the  minutes,  and  the  same 
were  regularly  signed,  etc.  The  orders  were  entered  in  a 
book  known  and  kept  as  the  minutes  of  the  inferior  court  for 
county  purposes.  Has  examined  the  original  bonds,  one 
dated  September  29th,  1862,  payable  to  Warren  Akin,  for 
$1,500  00,  the  other  dated  February  25th,  1863,  payable  in 
the  same  manner,  for  $2,500  CO.  Tliey  were  signed  by  him 
as  the  treasurer  of  the  county,  by  the  authority  of  and  under 
an  order  of  the  inferior  court,  or  orders  of  said  court,  for  the 
court  passed  orders  at  different  times,  to  sell  bonds,  as  the 
necessities  of  the  county  required,  to  raise  money  for  the  sup- 
port of  the  needy  of  said  county.  He  believes  each  of  the 
bonds  was  signed  on  the  day  named  therein.  They  were 
issued  by  authority  of  orders  passed  by  the  inferior  court  as 
recited  in  their  faces.     The  families   of  the  men   who   were 
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then  in  tlie  service  of  the  Confederate  States  or  of  the  state, 
or  who  bad  died  or  were  killed,  and  who  were  needy,  were 
supported  with  provisions  supplied  by  the  sale  of  said  bonds  ; 
and  others  who  were  destitute,  no  doubt,  also  participated 
therein.  Does  not  think  the  families  of  all  soldiers  were  fur- 
nished, but  only  those  which  were  needy.  Thinks  others 
who  did  not  belong  to  the  families  of  soldiers,  who  were  poor 
and  needy,  were  supplied.  Is  satisfied  that  said  orders  were 
passed  by  the  inferior  court  of  Bartow  county,  at  the  court- 
house in  said  county,  on  the  day  as  stated  upon  the  face  of 
each  of  the  bonds.  The  dates  as  therein  recited  were  ascer- 
tained by  a  reference  to  the  minutes  aforesaid.  Does  not  cer- 
tainly know  that  Warren  Akin's  name  was  mentioned  io 
either  of  said  orders,  but  it  may  have  been.  Thinks  that  the 
names  of  the  persons  to  whom  to  be  issued  and  the  amounts 
of  the  bonds  were  set  forth  in  some  of  the  orders,  but  cannot 
now  specify  which.  Grodfrey,  the  clerk  of  the  inferior  court, 
and  witness,  never  issued  any  bonds  without  an  order  for  that 
purpose. 

Benjamin  F.  Godfrey  testifieci  as  follows  :  Signed  the  bonds 
shown  him  as  clerk  of  the  inferior  court  of  Bartow  county, 
and  affixed  the  seal  of  said  court  thereto.  The  bonds  were 
signed  and  issued  under  authority  of  orders  of  the  inferior 
court.  The  orders  were  entered  on  the  minutes  of  said  court 
for  county  purposes.  The  book  containing  said  minutes  was 
left  by  him  in  his  office,  which  was  burned,  and  he  has  not 
seen  it  since.  The  soldiers'  families  which  were  mentioned 
in  the  bonds,  were  the  wives,  widows  and  children  of  the  poor 
soldiers  then  in  the  army  of  the  Confederate  States,  and  of 
those  soldiers  who  had  died  or  were  killed,  and  whose  fami- 
lies were  unable  to  feed  themselves,  and  were  dependent  on 
charity  for  a  support.  No  other  kind  were  supported  by  the 
county.  No  children  of  soldiers  over  twelve  years  of  age 
were  allowed  anything  from  the  county.  Only  the  needy 
and  destitute  families  were  supplied.  Witness  went  round 
through  the  county  to  ascertain  the  number  of  the  destitute, 
and  found  as  many  as  six  children  under  twelve  years  of  age 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.  65 

Akin  vs.  The  Ordinary  of  Bartow  County. 

ill  one  family,  who  were  entirely  dependent  on  the  county  for 
a  support.  The  money  mentioned  in  said  bonds  was  bor- 
rowed to  support  these  poor  and  needy  families.  Thinks 
there  was  a  different  fund  raised  to  support  the  other  poor  of 
the  county,  of  which  there  were  but  few. 

Warren  Akin,  the  plaintiff,  testified  as  follows:  Having 
more  Confederate  money  than  he  needed  to  moet  current  ex- 
penses,.he  desired  to  loan  it  out  on  as  long  time  as  possible, 
so  that  it  would  make  him  something.  Does  not  remember 
the  jiarticulars  fully  about  his  loaning  the  money  on  the  first 
bond,  the  one  dated  in  1862^  but  has  a  distinct  recollection 
about  the  loan  made  on  the  second,  dated  in  1863.  He  was 
anxious  to  lend  the  money,  and  offered  it  at  six  and  a  half 
per  cent.,  if  the  county  would  take  it  for  one  year.  The  first 
conversation  he  had  about  the  last  bond  was  with  Mr.  Mc- 
Murry,  then  one  of  the  justices  of  the  inferior  court.  After- 
wards he  was  informed  that  the  county  would  take  the  money 
upon  the  terms  proposed,  and  thinks  this  information  was 
gfven  by  McMurry.  He  was  also  directed  to  call  ou  Arthur 
Haire,  then  treasurer  of  the  county,  and  the  bond  would  be 
ready,  or  witness  could  get  it  and  pay  the  money  to  the  treas- 
urer. Does  not  remember  whether  this  information  or  direc- 
tion was  given  him  in  the  court-house  or  elsewhere,  nor  can 
he  say  with  certainty  who  gave  it,  but  thinks  it  was  done  by 
Mr.  McMurry,  or  by  the  court  when  in  session.  Knows  that 
he  called  on  Arthur  Haire,  the  treasurer,  and  paid  him  the 
$2,600  00,  and  received  from  him  the  bond,  but  whether  he 
received  the  bond  at  the  time  the  money  was  paid  or  after- 
wards, he  cannot  state.  Is  of  the  impression  that  he  received 
the  bond  when  he  paid  the  money.  When  witness  loaned  the 
money  and  receive<l  the  bonds  he  thought  everything  the  law 
required  to  make  the  bonds  legal  and  valid  had  been  done, 
and  he  does  not  think  he  made  any  inquiry  about  it.  When 
he  loaned  the  money  he  understood  that  it  was  borrowed  to 
feed  all  the  poor  and  destitute  of  the  county.  No  intimation 
was  made  to  him  that  it  was  to  aid  the  rebellion,  and  he  had 
no  idea  or  thought  that  it  was  for  any  such  purpose,  or  for 


Digitized  by  VjOOQIC 


66  SUPREME  COURT  OF  GEORGIA. 

Akin  vs.  The  Ordinary  of  Bartow  County. 

any  other  purpose  than  to  feed  the  poor  widows,  wives  and 
little  children  who  had  to  be  fed  or  suffer.  He  did  not  then, 
and  does  not  now,  believe  that  it  was  intended  to  aid  the  re- 
bellion. In  the  spring  of  1861,  (thinks  in  May,)  he  did 
make  a  speech  to  the  inferior  court  of  the  county,  and  urged 
them  to  make  provision  to  feed  and  take  care  of  the  wives 
and  children  of  the  poor  men  who  volunteered  in  the  Con- 
federite  service,  and  stated  in  his  remarks  that  those  who  went 
to  fight  for  the  south  should  know  that  while  they  had  an  en- 
emy in  front,  they  had  a  friend  in  the  rear.  This  was  at  the 
beginning  of  the  war.  He  did  encourage  volunteering  all  he 
could.  He  made  a  s|)eech,  he  thinks  on  March  4th,  1862,  for 
the  same  purposes.  He  did  all  he  could  to  avoid  a  draft  in 
his  county.  But  when  he  loaned  the  money  for  the  first  bond, 
dated  September  29th,  1862,  the  first.  If  not  the  second,  con- 
script law  had  been  passed.  Knew  the  first  had  been  in  op- 
eration for  some  months,  taking  every  man  not  exempted, 
who  was  under  thirty-five  years  of  age,  into  the  military  ser- 
vice, and  all  volunteering  had  ceased;  and  before  the  bond 
dated  in  1863,  was  issued,  the  second  conscript  law  had  been 
in  operation  some  months,  forcing  all  not  exempted,  who 
were  under  forty-five  years  of  age,  into  the  military  service. 
The  minutes  of  the  inferior  court  having  been  lost,  and  wit- 
ness not  knowing  whether  the  bonds  had  been  recordeil,  car- 
ried them  to  the  ordinary  and  requested  him  to  record  them. 
He  took  them  and  said  he  would  do  so,  and  afterwards  de- 
clined to  do  it. 

1.  By  a  special  act  of  the  general  assembly,  passed  on  the 
17th  day  of  December,  1861,  the  county  of  Bartow  was  au- 
thorized to  issue  bonds  of  the  county  for  the  support  of  ihe 
families  of  indigent  volunteers,  who  are  absent  in  the  army, 
or  who  may  have  been  killed,  or  died  in  the  service,  or  who 
may  have  been  wounded  or  disabled  in  the  service,  and  for 
any  other  county  purpose.  By  another  special  act  of  the  gen- 
eral assembly,  passed  on  the  23d  of  February,  lo66,  the  jus- 
tices of  the  inferior  court  of  Bartow  county  were  authorized 
to  settle  or  compromise  the  bonds  of  that  county  then  due  and 
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unpaid,  and  to  issue  new  lx)nds  for  the  same,  the  preamble  to 
which  act  recites:  Whert»as  the  justices  of  the  inferior  court 
of  the  county  of  Bartow  issued,  in  accordance  with  law,  the 
bonds  of  said  county,  on  which  they  borrowed  money  to  sup- 
port the  wives,  widows,  mothers  and  children  of  indigent  sol- 
diers, and  other  poor  of  the  county,  and  some  of  the  bonds  are 
due  and  unpaid,  and  owing  to  the  currency  said  justices  re- 
ceived for  said  bonds,  justice  requires  that  the  whole  amount 
apparently  due  thereon,  should  not  be  paid :  Therefore,  be  it 
enacte<l  that  the  justices  of  the  inferior  court  be  authorized  to 
compromise  the  same,  and  issue  new  bonds  therefor,  etc.  This 
was  a  distinct  recognition  of  the  legality  of  the  bonds  which 
had  been  issued  by  the  county  of  Bartow  for  the  purposes 
specified  by  the  general  assembly  of  1866. 

2.  The  court  charged  the  jury,  "  If  you  find  that  the  money 
loaned,  as  expressed  on  the  face  of  the  contract,  to  be  for  the 
support  of  soldiers'  families,  this  is  sufficient  to  put  the  lender 
of  the  money,  or  purchaser  of  the  bond,  on  inquiry,  and  is 
prima  fade  evidence  that  the  contract  was  made  in  aid  of  the 
rebellion.*'  This  charge  of  the  court,  m  view  of  the  evidence 
contained  in  the  record,  was  error.  The  borrowing  money  by 
the  county  and  appropriating  the  same  for  the  support  of  i?i- 
digent  soldiers'  families,  and  other  needy  persons,  cannot  be 
c<msidereil,  in  a  legal  sense,  as  having  been  done  in  aid  of  the 
rebellion.  The  object  and  purpose  was  to  relieve  the  imme- 
diate wants  of  suffering  humanity,  no  matter  from  what  cause 
produced.  If  there  were  women  and  children  of  indigent  sol- 
diers in  the  county  actually  suffering  for  the  common  necessa- 
ries of  life,  it  was  the  duty  of.  the  county  to  have  provided 
for  their  immediate  wants  as  an  act  of  humanity  recognized 
by  all  civilized  nations,  and  if  the  lender  of  the  money,  had 
have  known  it  was  to  be  appropriated  for  that  purpose,  it 
would  not  have  made  the  contract  illegal,  either  by  human  or 
divine  law.  The  hungry  and  the  destitute  should  be  fed  and 
clothed  when  in  a  state  of  actual  suffering,  at  all  times,  and 
doing  that  was  in  no  proper  sense  aiding  the  rebellion,  unless 
preventing  the  women  and  children  of  indigent  soldiers  from 
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perishing  from  starvation  by  feeding  them^  should  be  so  con- 
sidered. 

3,  The  court  also  charged  the  jury  "that  the  law  requires 
that  the  contract  shall  be  in  writing  and  entered  on  the 
minutes  of  the  court,  and  this  fact  it  is  necessary  to  allege 
and  prove.  If  this  was  not  done  in  the  original  declaration, 
the  form  used  in  this  action  can  only  be  amended  so  as  to 
make  the  allegation,  and  by  the  amendment  make  that  form 
thus  amended  conform  to  the  form  prescribed  in  the  Code." 
The  court  further  charged  the  jury  to  the  effect  that  the  plain- 
tiff's amendment  to  his  original  declaration,  as  set  forth  in  the 
record,  could  not  be  allowed,  and  if  it  could,  if  it  was  not 
filed  prior  to  the  first  of  January,  1870,  it  would  be  barred 
by  the  statute  of  limitations  of  1869,  and  that  if  there  was  no 
contract  entered  on  the  minutes  of  the  inferior  court  of  Bar- 
tow county,  in  relation  to  the  bond,  which  purports  to  have 
been  issued  after  the  first  day  of  January,  1863,  no  recovery 
could  be  had  on  that  bond.  If  we  understand  the  charge  of 
the  court  in  relation  to  the  amendment  of  the  plaintiff's  dec- 
laration, it  held  that  Us  it  was  originally  commenced  in  the 
statutory  form,  the  amendment  was  not  allowable.  But  the 
declaration  had  been  amended  without  objection,  so  far  as  the 
record  shows,  and  it  was  not  a  proper  subject  matter  for  the 
charge  of  the  court,  at  the  trial  of  the  case. 

4,  5.  The  court,  however,  erred  in  holding  that  the  plain- 
tiff's original  declaration  was  not  properly  amended  as  set 
forth  in  the  record.  Since  the  adoption  of  the  Code  this 
court  has  repeatedly  held  that  declarations  in  the  statutory  ■ 
form  could  be  amended  in  the  same  manner  as  other  declara- 
tions. If  a  plaintiff  should  sue  on  a  promissory  note,  in  the 
statutory  form,  which  the  law  requires  to  be  stamped,  and  the 
note  could  not  I)e  read  in  evidence  for  the  want  of  a  stamp  on 
it,  the  plaintiff  might  amend  his  declaration  by  adding  the 
common  count  for  money  had  and  received  of  the  plaintiff,  or 
paid  by  the  plaintiff  for  the  use  and  benefit  of  the  defendant^ 
and,  on  proof  thereof,  would  be  entitled  to  recover.  So  in 
this  case,  inasmuch  as  the  records  of  the  inferior  court  had 
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been  destroyed  by  fire,  tlie  plaintiff  may  have  thought  it  doubt- 
ful whether  he  could  prove  that  the  contract  with  t|ie  county 
had  been  entered  on  the  minutes  of  the  court  as  required  by 
law,  and  therefore  he  amended  his  declaration,  alleging  the 
facts,  and  the  reception  of  the  money  specified  in  the  bonds 
by  the  defendant,  and  the  appropriation  of  it  to  its  use  and 
benefit,  so  as  to  enable  him  to  recover  the  money  advanced, 
laid  out  and  expended  to  and  for  the  use  and  benefit  of  the 
defendant,  and  such  is  the  legal  effect  of  tlie  plaintiff's  amend- 
ed declaration;  and  when  so  amended,  it  related  back  to  the 
commencement  of  the  suit  as  a  part  of  the  original  cause  of 
action,  and  was  not  barred  by  the  statute  of  limitations  of 
1869,  and  the  court  erred  in  so  charging  the  jury. 

6.  The  charge  of  the  court,  that  the  contract  should  be  in 
writing  and  entered  on  the  minutes  of  the  court,  was  good 
law  if  it  had  been  applicable  to  the  facts  prove<l  by  the  evi- 
dence in  tlie  case  before  it.  The  493d  section  of  the  Code 
declares  that  all  contracts  entered  into  by  the  ordinary  (for- 
merly by  the  inferior  court,)  with  other  persons  in  behalf  of 
the  county,  must  be  in  writing  and  entered  on  their  minutes. 
In  the  case  of  Prichett  vs.  The  Inferior  Court  of  Bartow 
County y  {A6th  Georgia  Reports,  462,)  a  suit  was  brought  on  a 
bond  similar  to  the  bonds  sued  on  in  this  case.  The  defend- 
ant demurred  to  the  plaintiff's  declaration,  and  this  court  sus- 
tained the  demurrer  on  the  ground  that  it  did  not  appear 
from  the  plaintiff's  declaration  that  the  contract  had  ever 
been  entered  on  the  minutes  of  the  court,  and  we  now  re- 
affirm the  ruling  of  the  court  in  that-case  on  the  statement  of 
fiiots  contained  therein. 

7.  But  the  plaintiff's  declaration  in  the  case  now  before  us, 
and  the  evidence  contained  in  the  record,  makes  an  entirely 
different  case  from  that.  It  appears  from  the  record  now  be- 
fore us  that  orders  were  passed  by  the  inferior  court  of  Bar- 
tow county,  and  entered  on  the  minutes  of  that  court,  author- 
izing and  directing  the  bonds  now  sued  on  to  be  issued,  and 
that  the  same  were  issued  in  pursuance  of  such  orders  and  di- 
rections, and  delivered  to  the  plaintiff,  who  paid  to  the  de- 
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fendant  or  to  its  authorized  agent^  the  money  therefor,  which 
the  defendant  has  received  and  appropriated  to  its  use.  The 
entry  on  the  minutes  of  the  inferior  court  of  the  orders  au« 
thorizing  and  directing  the  bonds  to  be  issued,  was  a  com- 
pliance with  the  requirements  of  the  493d  section  of  the  Code, 
and  when  issued  as  authorized  and  directed  by  said  orders, 
and  the  money  received  therefor,  as  shown  by  the  evidence  in 
the  record,  it  became  an  executed  contract,  which  was  binding 
in  law  upon  the  county  of  Bartow.  Tiie  charge  of  the  court 
in  relation  to  this  point  in  the  case,  in  view  of  the  evidence 
before  it,  was  error. 

8.  The  plea  of  non  ^st  factum  may  be  filed  afttr  the  first 
term  of  the  court,  especially  when  a  suflScient  reason  is  shown 
therefor:  Stanton  vs.  Surge,  Mth  Oeorgia  Reports^  435. 
There  was  no  error  in  allowing  that  plea  to  be  filed,  on  tlie 
statement  of  facts  disclosed  in  the  record. 

9.  The  requests  of  the  plaintiff  to  charge  the  jury  were 
objectionable,  because  the  same  were  argumentative  and  as- 
sumed facts  and  conclusions  which  it  would  not  have  been 
proper  for  the  court  to  have  given  for  that  reason.  A  request 
for  the  court  to  charge  should  state  the  naked  question  of 
law  applicable  to  the  facts  of  the  case,  without  attempting  to 
draw  any  inferences  or  conclusions  therefrom  for  the  consid- 
eration of  the  jury. 

10.  Although  the  court  may  refuse  to  give  a  charge  in  the 
language  requested,  because  it  is  objectionable,  still,  it  is  the 
tluty  of  the  court  to  give  in  charge  to  the  jury  the  law  appli- 
cable to  the  facts  of  the  case,  especially  when  its  attention  is 
called  to  the  questions  involved.  The  court  should  have 
charged  the  jury,  in  this  case,  that  if  they  believed  from  the 
evidence  that  an  order  was  entered  on  the  minutes  of  the 
court  authorizing  and  directing  its  clerk  and  treasurer  to  issue 
the  bonds  and  receive  the  money  therefor,  then  the  acts  of 
the  clerk  and  treasurer  in  relation  thereto,  when  acting  within 
the  scope  of  their  authority,  would  be  binding  on  the  county. 
After  a  careful  and  laborious  review  of  the  evidence  in  the 
record  and  the  proceedings  had  on  the  trial  of  the  case,  our 
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judgment  Is,  that  under*  the  law  and  the  evidence  contiuned 
iu  the  record,  tiie  plaintiff  was  entitletl  to  Irnve  recovered 
from  the  defendant  the  proven  vahie  of  the  Confederate 
money  which  it  received  from  him  for  the  bonds,  after  de- 
ducting the  payments  made  thereon,  with  interest  on  (hat 
amount  at  the  rate  specified  in  each  bond,  and  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  C(»urt  below  be  reversed. 


B.  M.  Wilkinson,  administrator,  plaintiff  in  error,  vs,  Ja- 
cx)B  Sitton,  defendant  in  error. 

Where  arbitrators  awarded  that  the  owner  of  a  mill  dam  should  pay  annual- 
ly a  specific  sum  to  the  proprietor  of  adjacent  land  for  overflowing  the  same 
as  long  as  the  owner  of  the  dam  kept  the  water  at  a  certain  height,  and  the 
award  was  made  the  judgment  of  the  court,  such  owner  is  liable  to  pay  the 
amount  fixed  thereby,  so  long  as  the  dam  causes  the  overflow  of  the  land 
of  his  neighbor,  although  it  may  not  continuously  keep  the  water  fully  up 
to  the  point  specified  in  the  award. 

Arbitrament  and  award.  Land.  Water.  Before  Judge 
McCuTCHEN.     Dade  Superior  Court.     March  Term,  1874. 

There  being  a  controversy  between  John  B.  Wilkinson 
and  Jacob  Sitton  as  to  the  damages  sustained  by  the  latter,  by 
reason  of  the  erection  and  maintenance  of  a  mill-dam  by  the 
former,  thereby  causing  the  lands  of  the  latter  to  be  over- 
flowed, the  matter  was  submitted  to  arbitration.  The  award 
directed  that  Wilkinson  pay  to  Sitton  $17  50  for  each  year 
that  he  keeps  his  mill-dam  up  to  a  certain  point  indicated  by 
the  arbitrators,  on  a  cedar  stump,  for  all  time  to  come.  This 
award  was  made  the  judgment  of  the  court.  On  December 
3d,  1873,  an  execution  was  issued  on  this  judgment  for  $17  50, 
the  amount  due  as  damages  for  the  year  preceding  October 
2d,  1873.  A  levy  was  made  and  an  affidavit  of  illegality 
was  filed  by  B.  M.  Wilkinson,  as  administrator  of  John  B. 
WilkiDson,  deceased^  setting  up  that  said  mill-dam  was  not 
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kept  up  to  tlie  point  indicated  by  said  arbitrators  during  said 
year,  and  that  the  lands  of  theplaintiiF  in  execution  were  not 
overflowed  by  reason  of  said  dam. 

Tlie  evidence  showed  that  the  award  was  made  in  1857  ; 
that  "Wilkinson,  during  his  life,  paid  annually  to  the  plaintiff 
the  amount  specifit'd  in  the  award,  except  for  two  or  three 
years  during  the  war;  that  the  defendant,  as  his  administra- 
tor, had  made  similar  payments  since  his  death,  except  for  the 
year  ending  Octol)er  2d,  1873. 

There  was  some  conflict  in  the  testimony  as  to  the  height 
of  the  water  during  the  year  in  controversy  ;  several  witnesses 
testified  positively  that  the  dam  did  not  reach  the  point  indi- 
cated by  the  award.  It  was  clear  that  the  plaintiff's  lands  had 
been  periodically  overflowe<]  during  that  year. 

The  court  charged  the  jury,  "  that  the  award  upon  which 
the^./a.  issued,  was  an  assessment  of  liquidated  damages  for 
the  privilege  of  keeping  the  mill-dam  up  to  a  certain  mark 
indicated  by  the  arbitrators,  and  if  they  believed  from  the 
evidence,  that  during  the  year  ending  October  2<1,  1873,  the 
defendant  had  kept  the  mill-dam  up  to  said  mark,  or  so  near 
thereto  as  to  raise  and  flow  the  water  back  on  the  plaintiff's 
land,  the  plaintiff  would  be  entitled  to  recover  the  whole  of 
the  amount  fixed  by  said  award,  to-wit:  $17  50." 

"  That  the  defendant  would  be  liable  to  the  plaintiff,  under 
the  award  in  evidence,  for  the  entire  sum  of  $17  50,  if  the 
jury  should  believe  that  the  defendant,  during  the  year  ending 
October  2d,  1873,  kept  the  mill-dam  up  so  high  as  to  raise  or 
flow  the  waier  back  in  the  stream  on  the  plaintiff's  land,  not- 
withstanding he  might  not  have  kepjt  the  water  raised  in  the 
pond  as  high  as  he  was  authorized  to  keep  it  by  the  terms  of 
the  award." 

To  this  charge  the  defendant  excepte<1.  The  jury  found 
for  the  plaintiff.     Error  is  assigned  on  the  above  charge. 

E.  D.  Graham,  by  W.  H.  Dabney;  R.  H.  Tatum,  tor 
plaintiff  in  error. 

J.  A.  \V.  Johnson,  for  defendant. 
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Trippe,  Judge. 

The  effect  of  the  award  and  judgment  thereon  was  to  give 
the  owner  of  the  mill-dam  an  easement  in  the  laud  of  Sitton, 
to  the  extent  of  overflowing  it  by  keeping  the  water  at  a  cer- 
tain height  fixed  by  the  award.  As  a  compensation  for  this 
right  on  his  parj;,  he  was  to  pay  a  certain  sum  yearly  so  long 
as  he  kept  the  water  to  that  height.  The  plaintiff  in  error  sets 
up  that  in  1873  the  water  lacked  several  inches  of  being  kept 
at  the  mark  he  had  a  right  to  keep  it  to.  This  may  have 
been  so;  but  still  the  water  was  high  enough  all  the  time  to 
overflow  his  neighbor's  land,  and  he  could  at  all  times  raise 
it  to  the  full  height  specified  in  the  award.  What  amount  of 
Sitton's  land  was  overflowed  when  the  water  was  up  to  that 
full  height  does  not  appear.  Nor  was  it  shown  how  much 
was  covered  by  water  in  1873  when  it  was  at  a  lower  mark. 
The  simple  fact  is  presented  that  Wilkinson  overflowed  Sit- 
ton's  land,  and  was  annually  to  pay  him  ^17  50  therefor  as 
long  as  he  kept  the  water  to  a  certain  mark;  that  in  1873  he 
did  not  keep  the  water  as  high  as  he  had  a  right  to  keep  it, 
but  still  high  enough  to  back  the  water  over  the  adjacent  land 
of  Sitton.  He  says  he  is  therefore  not  liable  to  pay  the  amount 
assessed  by  the  arbitrators. 

Take  the  case  thus:  For  the  years  preceding  1873,  by  keep- 
ing the  water  as  high  as  he  might  do  under  the  award,  four 
acres  of  Sitton's  land  were  overflowed.  By  the  reduced  height 
in  1873  only  two  or  three  acres  were  covered.  The  other  one 
or  two  coul^  at  any  time  have  been  also  overflowed.  They 
were  at  Wilkinson's  option  to  be  rendered  at  all  times  incapa- 
ble of  being  used  by  the  owner.  Of  what  value  were  they  to 
him  in  this  situation?  Wilkinson  was  asserting  his  right  to 
enjoy  this  servitude  on  four  acres,  and  could  have  extended  it 
over  the  fourth  at  any  moment.  He  gave  no  notice  that  he 
would  not  so  exercise  it,  or  that  he  abandoned  any  portion  of 
his  privilege.  Justice  demanded  that  Sitton  should  be  paid 
for  that  portion  of  his  property  which  he  was  practically  com- 
pelled to  refrain  from  enjoying. 
Vol.  liv.  6. 
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How  the  question  might  be  ^iFected  if  Wilkinson  would 
permanently  abandon  a  portion  of  his  privilege,  which  would 
enure  to  Sitton's  benefit',  and  give  notice  thereof,  we  do  not 
say.  As  matters  stand,  with  a  fixed  disability  on  Sitton,  so 
that  he  dare  not  enjoy  any  portion  of  his  land  which  the 
award  entitles  Wilkinson  to  overflow,  he  should  be  indemni- 
fied. 

The  evidence  was  conflicting  on  the  point  as  to  how  high 
the  water  was  kept  in  1873.  Some  of  the  witnesses  make  it 
as  high  as  it  was  at  the  time  of  the  arbitration;  others  not 
quite  so  high.  It  was  not  denied  that  it  did  overflow  Sitton's 
land.  Under  the  evidence,  the  charge  of  the  court  and  the 
verdict  were  right. 

Judgment  affirmed. 


Pleasant  M.  Compton,  plaintiff  in  error,  vs.  Jambs  M. 
Cassada,  defendant  in  error. 

1.  Where  a  case  has  been  before  this  court  and  a  new  trial  ordered,  it  was 
error  for  the  court  to  charge  the  jury,  on  a  second  trial,  that  if  they  believed 
the  evidence  to  be  different  then  from  what  it  was  when  passed  upon  by 
the  supreme  court,  they  should  find  for  the  complainant  Such  instructions 
necessitated  a  verdict  for  the  complainant  should  the  testimony  differ  in  any 
respect  from  what  it  was  on  the  former  trial,  no  matter  how  immaterial  the 
discrepancy. 

2.  A  purchaser  in  good  faith  from  one  who  has  no  title,  in  ignorance  of  the 
rights  of  the  true  owner,  obtains  no  title.  He  is  not  such  an  innocent  pur- 
chaser as  would  be  protected  from  the  title  of  the  owner. 

3.  The  verdict  being  contrary  to  the  law  and  the  evidence  a  new  trial  should 
have  been  ordered. 

Charge  of  Court.  New  trial.  Vendor  and  purchaser.  Title. 
Before  Judge  Knight.  Fannin  Superior  Court.  October 
Term,  1874. 

This  case  is  sufficiently  reported  in  the  decision. 

C.  J.  Wellborn;  H.  P.  Bell;  M.  L.  Smith;  John  S. 
Fain,  for  plaintiff  in  error. 

Thomas  F.  Greer;  John  A.  Jervis,  for  defendant 
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Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant to  enjoin  an  action  of  ejectment,  with  a  prayer  that 
the  defendant  be  decreed  to  execute  a  deed  to  lot  of  land  num- 
ber one  hundred  and  twenty-three,  in  the  eighth  district  of 
Fannin  county.  On  the  trial  of  the  cause,  the  jury,  under 
the  charge  of  the  court,  found  a  verdict  in  favor  of  the  com- 
plainant. A  motion  was  made  for  a  new  trial  on  the  several 
grounds  set  forth  therein,  which  was  overruled  by  the  court, 
and  the  defendant  excepted. 

1,  It  appears  from  the  evidence  in  the  record  that  the  lot 
of  land  in  dispute  was  granted  by  the  state  to  the  defendant, 
Compton,  and  that  the  legal  title  thereto  is  still  in  him.  The 
complainant  claims  title  to  the  lot  under  a  quit  claim  deed 
from  one  John  Jones.  The  complainant  also  proved  the  con- 
tents of  two  letters  said  to  have  been  written  by  the  defendant 
to  Jones,  authorizing  him  to  sell  the  lot  of  land,  which  letters 
were  proved  to  have  been  lost.  There  is  no  pretense  that  the 
defendant,  Compton,  has  ever  received  anything  for  the  lot  of 
land,  and  he  expressly  denies  in  his  answer  to  the  complain- 
ant's bill,  that  he  ever  wrote  to  Jones  any  such  letters  as  stated 
therein,  but  on  the  contrary  that  Jones  had  written  him  pro- 
posing to  purchase  the  land,  and  that  he  replied  that  he  would 
convey  the  land  on  the  payment  to  him  of  the  sum  of  $160  00, 
that  he  had  written  no  other  letter,  or  to  any  other  purport. 
This  case  has  been  before  this  court  on  a  former  occasion  when 
the  facts  were  substantially  the  same  then  as  now:  See  32 
Georgia  Reports,  428.  The  evidence  of  James  M,  Cassada 
does  not  change  the  material  point  in  the  case  as  to  the  title 
of  the  defendant  to  the  land.  If  he  saw  the  letters  from  the 
defendant  to  Jones,  as  he  says  he  did,  that  was  sufficient  to 
put  him  upon  notice  that  Jones,  from  whom  he  purchased  the 
land,  had  no  title  to  it,  and  conveyed  none  to  him  ;  that  the 
title  was  in  Compton,  the  defendant.  The  court  charged  the 
jury,  *Hhat  if  you  believe  the  evidence  is  different  now  than 
it  was  when  passed  upon  by  the  supreme  court,  then  you  will 
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find  for  the  complainant,  Cassada."  This  charge  of  the  court 
was  error.  If  the  evidence  was  different  in  any  particular, 
whether  material-  or  immaterial,  it  was  a  direction  by  the 
court  to  the  jury,  to  find  a  verdict  for  the  complainant,  Cas- 
sada. 

2.  The  court  also  charged  the  jury  "that  if  you  believe 
that  Cassada  bought  the  land  in  good  faith  from  Jones,  with- 
out notice  of  Comptoii's  title,  then  Cassada  would  be  an  in- 
nocent purchaser  without  notice,  and  you  will  find  for  Cassada/' 
This  charge  of  the  court,  in  view  of  the  evidence  in  the  rec- 
ord, was  error.  The  complainant,  Cassada,  purchased  only 
such  title  to  the  land  as  Jones  had,  and  if  Jones  had  no  title 
to  it,  then  he  got  none,  whether  he  had  notice  of  Compton's 
title  or  not,  he  was  not  a  bona  fide  purchaser  as  against  Comp- 
ton,  who  had  the  legal  title  to  the  land.  But  if  he  saw  Comp- 
ton's  letters  to  Jones,  as  he  says  he  did,  that  was  notice  to  him 
that  the  title  to  the  land  was  not  in  Jones,  from  whom  he 
purchased,  but  in  Compton,  the  defendant. 

3.  In  view  of  the  evidence  contained  in  this  record,  and 
the  ruling  of  this  court  in  this  case  when  it  was  here  before, 
the  verdict  of  the  jury  was  not  only  contrary  to  the  evidence, 
but  was  contrary  to  law,  and  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  reversed. 


John  W.  Lancaster,  plaintiff  in  error,  v%,  J.  Brown  Mor- 
gan, administrator,  ei  al,,  defendants  in  error. 

When  a  return  of  partitioners  is  set  aside  by  the  verdict  of  a  jury  on  objec- 
tions filed  thereto,  and  a  new  partition  is  awarded  by  order  of  the  court, 
either  party  has  the  right  to  except  to  the  second  return  before  it  is  made 
the  judgment  of  the  court,  and  to  have  his  objection  passed  upon  by  a  jury. 

Partition.     Before  Judge  Buchanan.     Troup  Superior 
Court.    May  Term,  1874. 
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At  the  May  term,  1867,  of  Troup  superior  court,  applica- 
tion was  made  by  Miles  H.  Hill  and  Charles  M.  Heard,  for 
the  writ  of  partition,  for  the  purpose  of  di  vising  certain  lands 
allied  to  be  held  by  them  and  John  W.  Lancaster,  as  tenants 
in  common.  Partitioners  were  appointed,  who  made  a  return, 
to  which  objections  were  filed.  At  the  May  term,  1873,  the 
issue  thus  formed  came  on  for  trial,  when  a  verdict  was  rend- 
ered against  the  return.  A  second  application  of  a  similar 
character  was  immediately  made,  and  partitioners  were  again 
appointed.  To  their  return  objections  were  filed.  The  court 
refused  to  allow  any  issue  to  be  formed  thereon,  and  ordered, 
in  the  language  of  section  4002  of  .the  Code,  that  the  second 
return  "be  firm,  good  and  conclusive  forever^^  against  the 
parties.    To  this  ruling  Lancaster  excepted. 

Pending  the  litigation  Hill  died,  and  Morgan,  his  adminis- 
trator, was  made  a  party  in  his  place. 

C.  W.  Mabry,  for  plaintiff  in  error. 

B.  H.  BiGHAM,  for  defendants. 

Trippe,  Judge. 

The  question  raised  in  the  record  is,  what  is  the  proper 
construction  of  section  4002  of  the  Code,  when  objections 
have  been  filed  to  the  return  of  partitioners,  and  have  been 
sustained,  and  a  new  partition  has  been  awarded,  and  a  return 
made  under  the  second  order.  That  section  provides :  "  If 
no  objection  be  filed  by  any  of  the  parties  to  the  return  of 
the  partitioners,  or  if,  being  filed,  the  jury,  on  the  trial,  shall 
find  a  verdict  against  the  party  setting  up  such  objections,  the 
said  return  of  the  partitioners  shall  be  made  the  judgment  of 
the  court,  and  shall  be  final  and  conclusive  as  to  all  the  par- 
ties concerned  who  were  notified  of  the  application  for  parti- 
tion. *  *  But  if  objections  to  said  return  be  filed  and  sus- 
tained by  the  jury  trying  the  case,  or  if  it  shall  appear  to  the 
court  that  there  is  injustice  or  inequality  in  the  division  made 
by  the  partitioners,  said  court  shall  award  a  new  partition  to 
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be  made  in  the  presence  of  the  parties  concerned,  (if  they  will 
appear,)  which  second  partition,  when  returned,  shall  be  firm, 
good  and  conclusive  forever  against  all  parties  notified  as 
aforesaid/'  Does  this  mean  that  such  second  return  is  not 
subject  to  objections  by  either  party,  but  is  absolutely  binding 
upon  them,  without  any  right  of  being  heard  ?  We  would 
hesitate  long  before  we  could  give  such  a  construction  to  the 
last  clause  of  this  section,  for  practically,  it  would  be  a  denial 
of  the  right  of  trial  by  jury.  It  is  true  that  there  may  have 
been  a  hearing  on  the  first  return  before  a  jury,  but  their  verdict 
setting  it  aside,  cannot  be  the  ground  of  denial  of  a  similar 
trial  on  a  new  return.  It  may  be,  also,  that  the  fii'st  return 
was  set  aside  by  the  order  of  the  court  without  a  jury  trial, 
as  was  done  in  the  case  of  MoCann  vs.  Brown,  43  Georgia^ 
387.  In  that  case  it  was  held  by  this  court  that  a  hearing 
should  be  allowed  on  the  objections  to  a  second  return.  It 
was  ruled  by  the  judge  of  the  superior  court  that  the  parties 
could  not  be  heard  on  such  objections,  but  the  judgment  was 
reversed  in  this  court,  and  it  probably  is  sufficient  to  say  that 
this  case  comes  within  that  decision,  though  it  does  not  ap« 
pear  that  the  point  was  distinctly  made.  The  act  of  March 
26th,  1767,  Cobb's  Digest,  581,  from  which  the  section  of  the 
Code  quoted  was  taken  with  slight  variations,  provided  in 
reference  to  a  second  return  as  follows :  "  Which  silid  second 
partition,  returned  and  filed,  shall  be  good  and  firm  forever 
against  all  persons,  whatsoever,"  etc.  Our  opinion  is  that  in 
sucii  a  case  the  proper  and  only  fair  and  reasonable  construc- 
tion of  those  words  in  the  Code  is,  that  they  mean  that  when 
the  second  partition  is  returned  and  receives  the  sanction  of 
the  court  by  a  proper  order  in  the  premises,  it  shall  be  firm,  etc., 
and  that  before  such  order  can  be  granted,  either  party  has  a 
right  to  except  to  the  return,  and  upon  proper  objections  be- 
ing filed,  to  have  his  case  passed  upon  in  the  way  guaranteed 
to  him  by  the  constitution. 
Judgment  reversed. 
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William  W.  Daniels,  plaintiff  in  error,  vs.  Thb  Mayor  jJs^  m 
AND  CJouNCiL  OF  THB  CiTY  OF  ATHENS,  defendant  in  ~^Z~^\ 
error. 

The  fact  that  a  bridge  over  a  stream  crossing  a  public  road  is  located  within 
the  limits  of  an  incorporated  town,  does  not  of  itself  oust  the  county  of 
control  and  management,  and  does  not,  therefore,  impose  upon  the  town 
any  obligation  to  keep  said  bridge  and  its  appurtenances  in  repair,  if  it  be 
a  county  bridge. 

Municipal  corporations.  Roads  and  bridges.  County 
matters.  Before  Judge  Bice.  Clarke  Superior  Court  Feb- 
ruary Term,  1874. 

For  the  facts,  see  the  decision. 

S.  P.  Thurmond  ;  John  C.  Reed,  for  plaintiff  in  error. 

T.  W.  RucKER ;  Cobb,  Erwin  &  Cobb,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  injuries  sustained  in  conse- 
quence of  the  defective  construction  and  dangerous  condition 
of  a  bridge,  or  the  abutment  thereof,  within  the  corporate 
limits  of  tlie  town  of  Athens,  across  the  Oconee  river.  The 
defendant  pleaded  to  the  plaintiff's  action  that  the  bridge  com- 
plained of  as  the  cause  of  the  injury  was  constructed  by  the 
county  of  Clarke,  and  was,  and  always  had  been,  a  county 
bridge,  controlled  and  managed  by  the  said  county  of  Clarke, 
and  if  any  one  is  liable  to  the  plaintiff  for  the  injury  com- 
plained of  it  is  the  county  of  Clarke,  and  not  the  defendant. 
The  defendant  also  pleaded  that  the  injury  to  the  plaintiff  was 
not  caused  by  the  carelessness  or  negligence  of  defendant,  but 
was  caused  by  the  carelessness  and  negligence  of  the  plaintiff. 
On  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  in  fiivor  of  the  plaintiff  for  the  sum  of 
Jl,000  00.  The  defendant  made  a  motion  for  a  new  trial 
on  the  grounds  specified  therein,  which  was  granted  by  the 
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court,  and  the  plaintiff  excepted.  The  court  refused  the  de- 
fendant's request  to  charge  the  jury  "that  tlie  fact  that  a 
bridge  over  a  stream  crossing  a  public  road  is  located  within 
the  limits  of  an  incorporated  town  does  not  of  itself  oust  the 
county  of  control  and  management,  and  does  not,  therefore, 
impose  upon  the  town  any  obligation  to  keep  said  bridge  and 
its  appurtenances  in  repair,  if  it  be  a  county  bridge,"  but  in 
lieu  thereof  did  charge,  that  "if  the  jury  find  that  the  em- 
bankment at  which  the  plaintiff  alleges  he  was  injured  is 
within  the  corporate  limits,  and  if  the  jury  are  satisfied  from 
the  evidence  that  the  plaintiff  was  injured,  as  be  alleges,  on 
that  embankment,  in  consequence  of  the  neglect  of  the  de- 
fendant to  use  proper  precautionary  measures  at  said  embank- 
ments to  prevent  accidents  to  passengers,  then  the  plaintiff  is 
entitled  to  recover  of  the  defendant  compensation  in  damages 
for  the  injury  be  sustained/'  The  embankment  mentioned  in 
the  charge  of  the  court,  it  appears  from  the  evidence  in  the 
record,  was  the  abutment  of  the  bridge,  and  connected  there- 
with. It  also  appears  from  the  evidence  that  the  town  cor- 
poration contributed  funds  as  a  donation  for  the  building  of 
the  bridge,  but  it  was  built  under  the  supervision,  control 
and  management  of  the  county.  There  is  no  doubt  that  if  the 
bridge  had  been  built  by  the  corporation,  within  its  limits, 
under  the  power  granted  to  it  by  the  general  assembly,  and  the 
same  was  a  part  of  its  streets,  the  defendant  would  have  been 
liable  to  the  plaintiff  for  the  injury  sustained  ii^  consequence 
of  its  defective  condition.  But  that  is  not  the  case  now  before  ' 
us.  If  this  bridge  was  the  property  of  the  county,  and  not 
the  property  of  the  municipal  corjioration,  although  within 
the  limits  of  the  corporation,  it  was  not  bound  to  keep  it  in 
repair  in  the  absence  of  any  statutory  liability  to  do  so.  In 
other  words,  the  corporation  of  the  town  of  Athens  was  not 
bound  to  keep  in  repair  a  bridge  across  a  stream  which  was 
the  property  of  the  county  of  Clarke,  although  the  same  was 
within  the  corporate  limits  of  the  town,  unless  that  duty  had 
been  imposed  on  it  by  some  statute  law  of  the  state.  There 
is  some  evidence  of  negligence  on  the  part  of  the  plaintiff 
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winch  would  have  authorized  the  court  to  charge  the  jury  in 
relation  to  that  point  in  the  case,  which  the  court  failed  to  do. 
By  refusing  the  defeudant's  request  to  charge  the  jury,  and 
charging  them  as  it  did,  the  court  wholly  ignored  the  ques- 
tion as  to  the  ownership  of  the  bridge  by  the  county  of 
Clarke,  which  was  one  of  the  main  grounds  of  the  defendant's 
defense.  This,  in  our  judgment,  was  error;  but  as  the  court 
has  corrected  its  own  errors  by  granting  a  new  tVial,  we  affirm 
the  judgment  of  the  court  below. 
Judgment  affirmed. 


54      81 
104    70tf| 


Randall  Taylor,  plaintiff  in  error,  va,  Tapley  H.  Stew- 
art, defendant  in  error. 

1.  When  a  vendee,  suing  on  a  breach  of  warranty,  shows  that  since  his  pur^ 
chase  the  land  has  been  sold  by  the  sheriff  under  an  execution  against  a 
third  person,  and  possession  by  the  defendant  in  execution  after  the  rendi- 
tion of  the  judgment,  and  that  he  has  surrendered  to  the  purchaser  at  sher- 
iff's sale,  on  a  demand  by  him,  the  onus  probandi  is  cast  upon  the  war- 
rantor. 

2.  Under  section  3583  of  the  Code,  the  possession  of  land  for  four  years  dis- 
charges it  only  from  the  lien  of  judgments  against  the  vendor. 

Warranty.  Judgments.  Lien.  Before  Judge  Knight. 
Cobb  Superior  Court.     November  Term,  1874. 

Taylor  brought  complaint  against  Stewart  on  his  warranty 
embraced  in  a  deed  executed  by  him  on  February  6th,  1872, 
conveying  a  five  acre  tract  of  land  to  the  plaintiff  for  tlie  ex- 
pressed consideration  of  860  00.  The  defendant  pleaded  the 
general  issue,  and  that  the  plaintiff  had  surrendered  posses- 
sion of  the  land  to  a  title  which  was  not  paramount. 

The  facts  were,  in  brief,  as  follows:  On  October  7th,  1873, 
the  land  covered  by  the  aforesaid  warranty  was  sold  by  tlie 
sheriff  under  an  execution  in  favor  of  N.  B.  Green  m,  Henry 
White,  and  purchased  by  Henry  C.  White.  The  defendant 
in  fi.  fa.  was  in  possession  of  the  laud  after  tlie  date  of  the 
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judgment  on  which  said  execution  issued.  The  plaintiff  sur- 
rendered the  land  to  the  purchaser  at  the  sheriff's  sale.  This 
was  done  over  the  objection  of  the  defendant,  who  wished  him 
to  contest  the  title  of  such  purchaser.  Possession  of  the  land 
in  the  defendant,  and  the  plaintiff  holding  under  him,  was 
shown  for  more  than  four  years  before  such  sheriff's  sale, 
though  the  levy  on  the  property  had  been  previously  made, 
and  was  then  pending. 

The  jury  found  for  the  plaintiff  $60  00,  with  interest  from 
February  6th,  1872.  The  defendant  moved  for  a  new  trial, 
because  the  verdict  was  contrary  to  the  law  and  the  evidence, 
and  because  the  court  refused  to  charge  the  jury  "that  if  the 
defendant  had  purchased  the  land  in  good  faith,  and  he 
and  those  claiming  under  him  had  been  in  possession  thereof 
for  four  years  prior  to  the  advertisement  of  the  sheriff,  then 
the  defendant's  title  was  superior  to  that  derived  from  such 
sale,"  and  in  charging  to  the  contrary.  The  motion  was  sus- 
tained, and  the  plaintiff  excepted. 

W.  T.  &  W.  J.  Winn,  for  plaintiff  in  error. 

Irwin,  Anderson  &  Irwin;  George  N.  Lester,  for 
defendant. 

Trippe,  Judge. 

Taylor  brought  his  action  against  Stewart  for  breach  of 
warranty  contained  in  the  dee<l  of  the  latter  to  the  former  for 
certain  land.  The  defendant  pleaded  the  general  issue,  and 
specially  that  plaintiff  had  surrendered  possession  to  a  title 
not  paramount.  On  the  trial,  plaintiff  proved  that  when  he 
bought  there  was  a  judgment  against  one  White  in  favor  of 
N.  B.  Green;  that  White  was  in  iK)8session  of  the  premises 
after  the  judgment  was  obtained  against  him;  that  the  execu- 
tion which  is8ue<l  on  the  judgment  had  been  levied  on  the 
land  by  the  sheriff,  sold  by  him,  and  that  plaintiff  had  sur- 
rendered possession  to  the  purchaser  at  sheriff's  sale.  It  ap- 
peared that  the  defendant  in  this  action  and  the  plaintiff  had 
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been  in  possession  (after  tacking  the  two  possessions,)  more 
than  four  years  after  the  judgment  against  White  was  ob- 
tained. But  it  did  not  appear  that  defendant  purchased  from 
White.  Under  this  proof,  a  verdict  was  rendered  for  the 
plaintiff,  which,  on  motion,  was  set  aside  and  the  court  granted 
a  new  trial.  Did  the  court  err  in  his  judgment  allowing  the 
new  trial  ? 

1.  In  WhaJtUy  va,  Newaon,  10  Georgia^  74,  it  was  held 
that  "a  purchaser  at  sheriff's  sale  has  only  to  show  his  deed,  the 
execution  under  which  the  land  was  sold,  and  prove  title  in 
the  defendant,  or  possession  since  the  rendition  of  the  judg- 
ment, and  the  onus  probandi  is  cast  upon  the  opposite  party .'^ 
This  case  comes  within  the  principle  there  maintained.  If  the 
purchaser  at  sheriff's  sale  had  brought  ejectment  against  Tay- 
lor, the  plaintiff,  and  had  shown  on  the  trial  that  Green,  the 
defendant,  in  the  execution  under  which  he  bought,  was  in 
possession  of  the  land  afl«r  the  rendition  of  the  judgment  on 
which  the  execution  was  issued,  and  produced  the  sheriff's 
deed  and  the  execution,  the  omia  probandi  would  have  been 
cast  on  Taylor.  Not  wishing  to  contest  a  suit  when  all  that 
could  be  proved,  he  surrendered  possession  to  the  purchaser. 
True,  he  did  scat  his  peril, that  is,  if  the  title  in  fact  was  not 
in  Green,  or  if  the  land  was  really  not  subject  to  the  judg- 
ment, he  could  not  recover  against  Stewart,  his  vendor  on  the 
warranty,  for  that  vendor  would  have  the  right  to  defend 
himself  on  all  the  grounds  that  could  have  been  set  up  for 
Taylor  had  he  refused  to  surrender  to  anything  less  than  a 
judgment  of  ouster.  As  he  did  not  choose  to  litigate  with 
the  purchaser,  but  yielded  the  i)ossession,  why  should  he  not 
have  the  same  rule  administered  to  him  in  his  suit  against 
Stewart,  that  would  have  governed  the  case  had  that  purchaser 
brought  action  against  him?  Had  U'aylor  not  bought  from 
Stewart  and  the  purchaser  had  sued  the  latter,  that  rule  would 
have  been  the  law  of  the  case ;  and  wliere  the  purchaser  has 
proved  what  Taylor  has  now  proved  the  onus  would  have 
been  cast  on  Stewart.  Why  then  is  it  not  cast  by  the  same 
proof  in  Taylor's  action  for  a  breach  of  the  warranty?    We 
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repeat,  it  could  only  be  prima  facie  proof  in  either  ease,  and 
under  our  ruling,  Stewart  stands  on  the  same  law  as  to  the  rule 
of  evidence  that  would  have  governed  him  in  a  contest  over 
the  title  with  the  purchaser  to  whom  Taylor  gave  up  the  pos- 
session. 

2.  As  to  the  other  point,  it  is  clear  that  section  3583  of  the 
Code  only  discharges  land  from«the  lien  of  judgments  against 
the  vendor,  where  it  has  been  in  the  possession  of  a  bona  fide 
purchaser  for  four  years.  Such  is  the  express  provision  of  the 
section,  and  such  has  been  the  decision  in  several  cases  by  this 
court.     We  think  the  court  erred  in  granting  the  new  trial* 

Judgment  reversed. 


TiNSLBY  W.  Rucker,  plaintiff  in  error,  v8.  The  Athens 
Manufacturing  Company,  defendant  in  error. 

1.  On  the  trial  of  an  action  for  damages  to  plaintiff's  land  by  back  water  from 
defendant's  mill-dam,  it  appeared  that  it  was  only  during  freshets  and  floods 
that  the  plaintiff's  land  was  overflowed : 

Heidf  that  it  was  error  in  the  judge  to  refuse  to  permit  the  defendant  to  prove 
that  not  far  below  its  dam  the  banks  of  the  rivers  were  high  and  close  to- 
gether, so  that  when  the  water  rose  so  as  to  be  two  feet  in  the  dam,  the 
water  was  as  high  below  the  dam  as  above  it. 

2.  In  an  action  for  damages  to  the  plaintiff's  land  caused  by  the  defendant's 
mill-dam,  as  well  as  in  other  actions  of  trespass,  if  it  appear  that  "  other 
and  contingent  circumstances,  preponderate  largely  in  causing  the  injurious 
effects,  such  damages  are  too  remote  to  be  the  basis  of  a  recovery." 

Trespass.  Evidence.  Damages.  New  trial.  Before  Judge 
Rice.  Clarke  Superior  Court,  February  Adjourned  Term, 
1874. 

Eueker  brought  ease  against  the  Athens  Manufacturing 
Company  for  $5,000  00  damages,  alleged  to  have  been  sus- 
tained by  reason  of  water  being  backed  upon  the  plaintiff's 
land  by  the  mill-dam  of  the  defendant.  The  defendant  plead- 
ed the  general  issue.     The  jury  found  for  the  plaintiff  $1,- 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.  85 

Rucker  vs.  The  Athens  Manufacturing  Company. 

500  00.     The  defendant  moved  for  a  new  trial  upon  the  fol- 
lowing, amongst  other  grounds,  to-wit: 

Ist.  Because  the  court  erred  in  refusing  to  allow  the  de- 
fendant to  prove  by  Robert  L.  Bloorofield  that  there  was  a 
contraction  in  the  Oconee  river  immediately  below  tlie  defend- 
ant's dam ;  that  the  stream  was  a  great  deal  narrower  there 
than  above,  and  the  banks  st^ep  and  high;  that  there  was  an 
abrupt  bend  of  the  river  at  that  point,  so  that  in  times  of 
freshets,  when  the  water  rose  to  the  height  of  two  feet  on  the 
defendant's  dam,  it  was  backed  over  the  same  from  below,  un- 
til the  whole  surface  of  the  water  above  and  below  became 
level,  and  covered  the  dam  so  as  to  conceal  it  entirely. 

2d.  Because  the  court  erred  in  refusing  lo  charge  the  jury 
as  follow:  "If  the  jury  should  believe  from  the  evidence  that 
the  said  dam  did  contribute  to  some  extent  to  occasioning  the 
damages  complained  of,  still,  if  other  and  contingent  circum- 
stances preponderate  largely  in  causing  the  injurious  effect, 
such  damages  are  too  remote  to  be  the  basis  of  recovery,  and 
the  jury  should  find  for  the  defendant." 

It  is  deemed  unnecessary  to  incorporate  the  voluminous 
testimony. 

The  motion  was  sustained  and  a  new  trial  ordered.  To 
this  ruling  tlie  plaintiff  excepted. 

Speer  &  Thomas;  T.  W.  Rucker,  for  plaintiff  in  error. 

Cobb,  Erwin  &  Cobb,  for  defendant. 

McCay,  Judge. 

1.  We  think  the  judge  clearly  erred  in  refusing  to  permit 
the  defendant  to  prove  the  conformation  of  the  banks  of  the 
stream  below  the  dam.  Under  the  evidence,  as  admitted  by 
all  parties,  the  plaintiff's  land  only  suffered  in  times  of  high 
water.  The  proof  shows  that  at  times  of  high  water  the  de- 
fendant's dam  was  itself  submerged,  and  that  the  back  water 
^as  caused  by  the  narrowness  of  the  passage  below  his  dam. 
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This  was  a  material  fiict,  bearing  directly  14)011  the  question 
ill  dispute,  to-wit:  whether  the  defendant's  dam  was  the  cause 
of  the  overflow  of  the  plaintiff's  land.     It  is  said  that  in  fiict 
this  evidence  was  afterwards  admitted ;  and  it  is  true  that  the 
fact  of  the  submergence  of  the  defendant's  dam,  in  time  of  a 
certain  high  stage  of  water,  did  come  out.     But  the  plaintiff 
had  a  right  to  bring  out  the  fact  and  the  cause  of  it,  not  in- 
cidentally but  as  a  point  of  his  case.    He  had  a  right  to  make 
it  patent,  decided  and  clear,  and  to  rely  on  it  as  an  important 
branch  of  his  defense.     This  the  ruling  of  the  court  denied 
liim,  and  though  it  were  ti*ue  that  one  of  the  facts,  to-wit:  the 
submergence  of  the  dam,  was  in  evidence,  yet  under  the  rul- 
ing of  the  court,  the  jury  might  fiiirly  refuse  to  give  that  fact 
its  due  weight,  since  the  judge  had  said  that  what  ejcisted  below 
the  dam  was  not  proper  for  consideration.     We  feel,  therefore, 
that  Judge  Rice  very  properly  corrected  his  own  error  by 
granting  a  new  trial.    The  mere  fiict  that  two  events  are  coin- 
cident or  that  one  happens  soon  after  the  other,  is  very  weak 
proof  that  one  is  the  cause  of  the  other.     Coincidence  is  not 
enough,  especially  one  c«se  of  coincidence.     There  must,  to 
a  reasonable  man,  be,  also,  some  reasonable  effect  or  cause  that 
according  to  human  exi>erience,  acting  under  the  known  laws 
of  nature,  produces  the  effect     I  remember  to  have  read  of  a 
good  sized  boy  who  had  no  companions  and  but  little  instruc- 
tion, who  was  firmly  convinced,  from  his  observation,  that 
the  waving  of  certain  trees  near  his  home  was  the  cause  of 
the  winds  that  he  noticed  always  blew  when  they  waved;  and 
we  all  know  of  a  thousand  superstitions  based  on  nothing 
but  the  simple  fact  that  one  event  has  happened  soon  aft^r 
or  comcidently  with  another.     The  backing  of  water  is  regu- 
lated by  the  plainest  and  simplest  laws.     An  obstruction  in  a 
stream  cannot  go  further  back  in  its  influence,  than  to  a  point 
level  with  a  line  drawn  from  the  top  of  the  obstruction. 
And  if  the  measurement^  of  the  engineer  are  worth  anything, 
and  they  ought  to  be  worth  more  than  the  opinion  of  many 
witnesses,  it  is  impossible  that  the  overflow  of  this  land  is 
caused  by  the  dam.    And  we  are  free  to  say  that  we  have  no 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.  87 

Barnes  et  al.  vs.  Underwood. 

confidence  in  the  opinion  of  any  one  that  attributes  an  over- 
flow to  a  cause  below  a  point  where  there  is  rapid  water. 
•  2.  We  thinky  too,  the  court  should  have  given  to  the  jury 
tliat  clause  of  section  3072  relating  to  remote  dunnages.  It  is 
])lain  and  definite,  and  in  accord  with  tlie  idea  of  sections 
3073,  3071  and  3070  of  the  Code,  and. they  are  all  based  on 
the  sound  principle  that  in  every  for^  there  must  be  a  line 
drawn  Roroewhere  as  to  the  limit  of  the  causes  producing. 
Human  actions  and  events  of  all  kinds  rarely  ever  have  but 
one  cause;  and  tlie  law,  we  think,  wisely  only  gives  an  action 
for  the  prime,  the  leading,  effective  cause.  It  seems  absurd 
to  contemplate,  one  suing  two  or  three  persons  for  independ- 
ent acts,  each  contributing  to  the  result,  to-wit :  a  wrong,  and 
to  have  juries  dividing  out  the  respective  liabilities  of  each 
wrong-doer,  at  different  times,  before  different  courts,  and  per- 
haps on  wholly  different  principles.  We  think  the  rule  of 
the  Code  applicable  to  thb  and  to  all  cases  of  damages,  and 
that  the  rule  of  remoteness  applies  not  only  to  the  damages 
which  are  the  result  of  the  act,  but  to  the  cause  of  the  act. 
That  it  is  no!^  only  true  that  damages  which  are  the  direct 
product  of  the  act  are  the  limit,  but  that  only  such  acts  as 
preponderate  largely  in  producing  even  a  direct  result  are  the 
subject  of  suit.  Any  other  rule  would,  in  almost  every  wrong, 
set  afloat  a  number  of  actions,  when  the  law  only  intends  that 
the  principal  cause  shall  be  the  basis  of  a  suit. 
Judgment  affirmed. 


64      87 
101    213' 


64     87 

Ransome  Barnes  et  al.y  plaintiffs  in  error,  vs,  Abner  F.        Jl?^ 
Underwood,  administrator,  defen<lant  in  error. 

1.  The  orders  of  the  courts  of  ordinary  of  this  state,  in  matters  connected 
with  wills  and  the  administration  of  estates,  are  judgments  of  courts  of 
general  jurisdiction,  and  the  necessary  jurisdictional  facts  need  not  appear 
on  the  face  of  their  proceedings. 

2.  The  admissibility  of  letters  of  administration  presents  a  question  for  the 
court  with  which  the  jury  has  nothing  to  do. 


Digitized  by  VjOOQIC 


88     SUPREME  COURT  OF  GEORGIA. 

Barnes  et  al.  vs.  Underwood. 

3.  Where  suit  was  commenced  in  one  county  for  a  tract  of  land,  a  part  of 
which  lay  in  another  county,  prior  to  the  adoption  of  the  constitution  of 
1868,  but  the  trial  was  not  had  until  subsequent  thereto,  a  recovery  may  be 
had  for  the  entire  tract. 

Ejectment.  Courts  of  ordinary.  Judgments.  Jurisdiction. 
Evidence.  Land.  Venue.  Before  Judge  McCutchen. 
Gordon  Superior  Court.     February  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Alexander  &  Wright,  for  plaintiffs  in  error. 

W.  H.  Dabney,  for  defendant 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  in  the  common 
law  form,  in  favor  of  John  Doe,  ex  dem.,  A.  F.  Underwood, 
as  the  administrator  of  Ransome  Barnes,  deceased,  against  the 
defendants  to  recover  two  lots  of  land  alleged  To  be  located  in 
Gordon  county.  The  declaration  was  filed  in  the  clerk's  office 
of  the  superior  court  of  Gordon  county,  on  the  17th  day  of 
March,  1868,  and  the  defendants  pleaded  the  general  issue 
and  statute  of  limitations.  Upon  the  trial  of  the  case,  in  1874, 
the  plaintiff  introduced  the  following  evidence : 

1st.  A  deed  from  E.  W.  Holland,  as  guardian,  to  Ransome 
Barnes,  the  testator,  for  lot  number  one  hundred  and  thirty- 
two,  twenty-fourth  district  and  third  section,  dated  November 
22d,  1838.     This  being  one  of  the  lots  in  dispute. 

2d.  A  deed  from  Thomas  Watson  and  M.  D.  Rogers  to 
Ransome  Barnes,  the  testator,  for  lot  number  one  hundred 
and  forty-nine,  twenty-fourth  district  and  third  section,  dated 
December  3d,  1838.     This  being  the  other  lot  in  disiHite. 

3d.  Letters  of  administration,  with  the  will  annexed,  of 
Ransome  Barnes,  the  testator,  granted  by  the  ordinary  of  Hall 
county,  Georgia,  to  A.  F.  Underwood,  accompanied  with  an 
exemplication  from  the  records  of  the  court  of  ordinary  of 
that  county,  containing — 

Ist.  A  copy  of  Ransome  Barnes'  will,  executed  on  the  28th 
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day  of  January^  1864^  in  which  Thomas  Barnes  alone  was 
appointed  executor. 

2d.  Probate  of  the  will  in  common  form  before  the  ordi- 
nary on  the  6th  of  September,  1864. 

3d.  The  qualification  of  Thomas  Barnes,  as  executor,  and 
an  order  admitting  the  will  to  record,  September  5th,  1864, 

4th.  Letters  testamentary,  granted  by  the  ordinary  to 
Thomas  Barnes,  September  5th,  1864. 

5th.  An  order  from  said  court,  September  term,  1864, 
granting  to  Thomas  Barnes,  executor,  leave  to  sell  all  the 
real  estate  of  the  testator. 

6th.  A  petition  from  Clemeth  Cavendar,  as  guardian  of 
8ome  of  the  heira-cU-law  of  the  estate^  charging  waste  and  mis- 
management against  the  executor,  and  asking  for  a  rule  re- 
quiring him  to  show  cause,  at  the  December  term  of  the  court 
of  ordinary,  why  he  should  not  give  security  for  the  faithful 
execution  of  his  trust 

7th.  An  oitler,  granted  November  term,  1866,  in  pursuance 
of  the  petition  requiring  the  executor  to  show  cause  at  the 
next  term  why  he  should  not  give  security  or  have  his  letters 
revoked. 

8th.  A  notice  published  by  Thomas  Barnes,  of  which  the 
following  is  a  copy  : 

'^  All  persons  concerned  are  hereby  notified  that  I  shall  ap- 
ply to  the  honorable  court  of  ordinary  of  Hall  county,  at  the 
January  term  next  of  said  court,  for  leave  to  resign  the  trust 
reposed  in  me,  as  executor  of  the  last  will  and  testament  of 
Ransome  Barnes,  late  of  said  county,  deceased.  November 
6th,  1866.  Thomas  Barnes.'^ 

9th.  An  order  of  the  court  of  ordinary  of  Hall  county,  of 
which  the  following  is  a  copy: 

"  GEORGIA— Hall  County  : 

"  Courf  of  Ordinary,     yanuary  Term,  i86y, 

"A  rule  niA  having  been  issued  at  the  November  term  last 
of  this  court,  against  Thomas  Barnes,  executor  of  the  last  will 
and  testament  of  Bansome Barnes,  late  of  said  county,  deceased, 
Vol.  liv.  7. 
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requiring  him  to  show  cause  why  he  sliould  not  be  required 
to  give  bond  and  security  for  the  faithful  discharge  of  the 
trust  reposed  in  him  as  executor  of  said  last  will  and  testa- 
ment^ and  the  said  Thomas  Barnes,  executor  as  aforesaid^  hav- 
ing published  his  notice  in  the  The  Air  Line  Eagle,  a  public 
gazette,  for  the  space  of  two  montiis,  to  all  concerned,  for 
leave  to  resign  the  trust  reposed  in  him  as  executor  as  afore- 
said, and  DO  objection  having  been  made,  and  his  resignation 
having  been  accepted  and  allowed,  and  he  having  suggested 
the  name  of  A.  F.  Underwood  as  a  fit  and  proper  i>erson  to 
carry  out  the  administration  on  said  estate,  and  no  objection 
having  been  made,  and  the  said  A.  F.  Underwood  having 
consented  to  take  said  administmtion,  and  having  given  bond 
and  security,  and  qualified  in  terms  of  the  law;  it  is  there- 
fore ordered  by  the  court  that  the  resignation  of  Thomas 
Barnes,  executor  of  the  last  will  and  testament  of  Ransome 
Barnes,  deceased,  be,  and  the  same  is  hereby,  accepted  and 
allowed,  and  that  A.  F,  Underwood,  be,  and  he  is  hereby  ap- 
pointed administrator  on  said  estate  with  the  will  annexed, 
and  that  letters  of  administration  do  issue  to  him  in  terms  of 
the  law.  A.  M.  Cochran,  Ch-dinaryJ' 

The  foregoing  notice  and  order  given  in  full,  furnish  the 
grounds  of  objection  to  the  admissibility  of  the  letters  of  ad- 
ministration, which  were  overruled  by  the  court 

10th.  Plaintiff  also  introduced  witbleoseson  the  stand,  who 
testified  that  defendants  went  into  poss^ion  of  the  two  lots 
of  land  by  permission  of  the  t^tator,  who  was  their  father, 
in  1841,  or  about  that  time,  and  had  lived  there  ever  since. 

One  witness  stated  that  he  had  paid  some  rent  wheat  to  the 
testator  once,  when  on  a  visit  to  his  children  in  Gordon  coun- 
ty. He  rented  some  of  the  land,  he  thought,  in  1855  and 
1856,  and  in  1860  and  1861,  from  the  defendants,  who,  at 
the  time,  told  him  they  were  authorized  by  their  father  to^ 
rent  such  of  the  lands  as  they  could  not  cultivate,  and  this 
rent  was  to  be  paid  to  their  father,  but  they  were  not  to  pay 
any  rent  for  what  they  cultivated  themselves.     Never  heard 
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defeDdants  claim  any  tide  to  the  land  since  the  suit  was  be- 
gun. The  land  belonged  to  their  father  and  they  held  under 
him,  rent  free,  for  what  they  cultivated  themselves,  about  one 
hundred  acres  cleared,  worth  $3  00  to  $3  50  per  acre  per 
annum  for  rent. 

A.  F.  Underwood,  the  plaintiff,  testified  that  after  the  ex- 
ecutor qualified,  he  met  defendant,  Ransome  Barnes,  in 
Gainesville,  and  heard  him  complain  that  the  executor  had 
not  been  out  to  Gordon  county  to  take  possession  of  these 
lands,  and  that  he  was  mismanaging  the  estate.  He  stated, 
also,  that  after  his  own  apiK>intment,  in  answer  to  a  letter 
written  by  him,  he  received  one  from  Bansome  Barnes,  the 
defendant,  asking  to  be  appointed  agent  to  rent  the  Gordon 
county  lands,  and  thus  save  witness  the  expense  of  traveling. 
The  testator  lived  and  died  in  Hall  county — left  ten  or  twelve 
children.  His  estate  consisted  of  about  five  hundred  acres  of 
land  in  Hall  county,  and  this  land  in  Gordon,  besides  per- 
sonal property. 

The  executor  had  sold  all  the  personal  property  before  he 
resigned ;  never  paid  any  of  the  money  to  witness ;  don't 
know  what  he  did  with  it ;  witness  sold  the  land  in  Hall 
county,  for  which  he  received  about  $1,300  00;  thinks  the 
executor  sold  the  personal  property  for  about  $1,200  00. 

After  witness  was  appointed  administrator  he  went  to  Gor- 
don county  to  see  about  the  land,  and  stayed  all  night  with 
defendants,  and  they  admitted  to  him  that  said  lands  belonged 
to  their  father's  estate,  and  that  they  held  the  same  during  his 
lifetime,  under  him,  and  admitted  themselves  to  hold  under 
witness  as  administrator  of  said  estate ;  never  heard  either  of 
them  claim  any  title  to  the  land,  or  any  part  of  it,  until  afl^r 
this  suit  was  begun  ;  witness  went  to  Gordon  county  again 
three  or  four  months  before  suit  was  brought,  and  demanded 
possession,  as  he  wanted  to  sell  and  close  out  the  estate ;  they 
declined  to  surrender,  because,  as  they  said,  they  ought  to  be 
entitled  to  this  land  as  their  part  of  the  estate. 

All  the  witnesses  testified  that  each  of  the  lots  were  divided 
by  the  Oostanaula  river,  and  that  portion  of  them  east  of  the 
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river  was  in  Gordon  county,  while  that  portion  of  them  west  of 
the  river  was  in  Floyd  <jounty,  the  said  river  being  the  divid- 
ing line  between  the  two  counties.  The  jury,  under  the  charge 
of  the  court,  found  a  verdict  for  the  plaintiff  for  the  two  lots 
of  land  in  dispute.  The  defendants  made  a  motion  for  a  new 
trial  on  the  several  grounds  set  forth  in  the  record,  which  was 
overruled  by  the  court,  and  the  defendants  excepted.  The 
errors  alleged  to  the  ruling  of  the  court  in  refusing  the  new 
trial,  which  were  insisted  on  here,  were:  First,  in  admitting 
in  evidence  the  letters  of  administration  over  defendants'  ob- 
leciions.  Second,  in  charging  the  jury  that  the  admissibility 
of  the  letters  of  administration  was  a  question  of  law  for  the 
court,  with  which  the  jury  had  nothing  to  do.  Tiiird,  in 
charging  the  jury  that  if  they  believed  from  the  evidence  the 
plaintiff  was  entitled  to  recover,  he  was  entitled  to  recover  all 
the  land  sued  for,  as  well  that  being  in  Floyd  county  as  tliat 
being  in  Gordon  county,  notwithstanding  the  suit  was  brought 
in  Gordon  county,  on  the  17th  March,  1868. 

1.  The  point  made  by  the  plaintiff  in  error  upon  the  record 
of  the  court  of  ordinary  of  Hall  county,  appointing  Under- 
wood administrator  on  the  estate  of  Barnes,  is,  that  it  appears 
on  the  &ce  of  that  record,  that  his  appointment  was  illegal, 
inasmuch  as  the  positive  requirements  of  the  statute  law  of 
the  state  had  not  been  complied  with,  as  specified  in  the 
2610th  section  of  the  Code,  in  relation  to  the  appointment  of 
the  administrator  when  the  former  executor  of  Barnes  re- 
signed, the  more  especially  as  it  did  not  appear  that  any  cito- 
ticm  was  ever  issued  to  the  next  of  kin  of  the  deceased  testator 
to  appear  and  show  cause  why  Underwood  (who,  so  far  as  the 
record  shows,  was  a  stranger  in  blood  to  the  testator,)  should 
not  be  appointed  in  the  place  of  the  defaulting  resigned  exe- 
cutor, and  upon  his  recommendation,  the  said  next  of  kin 
never  having  had  their  day  in  court  to  object  to  his  appoint- 
ment, and  therefore  the  same  was  illegal.  If  this  was  an 
open  question  in  this  court,  I  should  hold  that  the  appoint- 
ment of  Underwood,  as  shown  by  the  record  from  Hall,  was 
made  without  authority  of  law,  for  the  reasons  stated  in  my 
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dissenting  opinion  in  Davie  vs,  McDanid,  47th  Georgia  Be" 
portSy  195^  and  for  the  additional  reasons  urged  on  the  argu- 
ment by  the  eounpel  for  the  plaintiff  in  error  in  this  case* 
But  tlie  majority  of  tin's  Court  held,  in  Davie  vs.  McDanielj 
that  the  judgments  of  the  courts  of  ordinary  in  this  state,  in 
matters  connected  with  wills  and  the  administration  of  estates, 
were  judgments  of  wurts  of  general  jurisdiction,  and  that  the 
necessary  jurisdiciiqfial  facts  need  not  to  appear  on  the  face  of 
their  proceedings.  Such  is,  therefore,  now  tlie  settled  rule  of 
law  in  this  state  in  relation  to  that  question  until  the  general 
assembly  shall  otherwise  declare  what  is  the  true  intent  and 
meaning  of  the  4114th  and  4115  sections  of  the  Code. 

2.  There  was  no  error  in  the  charge  of  the  court  that  the 

^admissibility  of  the  letters  of  administration  was  a  question 

of  law  for  the  court,  with  which  the  jury  had  nothing  to  do. 

3..  Nor  do  we  find  any  error  in  the  charge  of  the  court, 
from  the  evidence  in  the  record,  that  the  plaintiff  was  enti- 
tled to  recover  the  land  sued  for  in  the  county  of  Floyd,  al- 
though the  suit  was  commenced  in  the  county  of  Gordon  in 
March  prior  to  the  adoption  of  the  constitution  of  1868,  which 
declares  that  cases  respecting  titles  to  land  shall  be  tried  in  the 
county  where  the  land  lies,  except  where  a  single  tract  is  di- 
vided by  a  county  line,  in  which  case  the  superior  court  of 
either  county  shall  have  jurisdiction.  When  this  case  was 
tried,  in  1874,  the  court  had  jurisdiction  to  try  it  in  either 
county,  and  it  was  tried  in  Gordon  county,  the  county  line 
between  Gordon  and  Floyd  counties  dividing  the  tract  of 
land  sued  for. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Susan  C.  Forbes,  plaintiff  in  error,  va,  Thomas  F.  Ander- 
son et  al.,  defendants  in  error. 

Where  the  application  for  the  twelve  months'  support  of  a  widow  and  minor 
children  was  made  oy  the  administrator,  and  daring  litigation  growing  out 
of  objections  filed  by  creditors,  the  case  was  adopted  by  and  prosecuted  in 
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the  name  of  the  widow,  and  such  fact  appears  in  all  the  proceedings  after- 
wards, it  was  error  to  dismiss  the  case  on  the  appeal,  on  motion  of  the  cred- 
itors, 9n  the  ground  that  the  original  application  was  made  by  the  adminis- 
trator, or  because  the  administrator  did  not  have  notice.  The  application 
having  been  signed  by  him  was  sufficient  notice. 

Administrators  and  executors.  Year's  support  Notice. 
Before  Judge  Rice.  Banks  Superior  Court.  October  Term, 
1874. 

This  case  is  sufficiently  reported  in  the  above  hea<l-note. 

EsTES  &  Boyd;  C.  H.  Sutton,  for  plaintiff  in  error. 

No  appearance  for  defendants. 

Tbippe,  Judge. 

It  was  said  in  McLckie,  Beatlie  &  Company  vs,  Glendenningf 
49  Georgia]  367,  "it  does  not  appear  to  be  a  material  ques- 
tion, in  view  of  the  statute,  who  makes  the  application  for  the 
twelve  months'  support,  so  that  the  representative  of  the  estate 
had  notice  of  it,  if  there  be  one."  It  was  also  further  sai<l, 
"if  the  defendant  made  the  application,  when  acting  as  tem- 
porary administrator,  he  had  notice  of  the  application,  and  he 
was  the  only  representative  the  estate  had  at  that  time.''  In 
that  case  the  tem{)orary  administrator  had  made  the  applica- 
tion, and  when  sued  for  a  devastavit  he  set  up  as  a  discharge 
for  so  much  of  the  assets,  the  judgment  of  the  ordinary  allow* 
ing  it  as  a  twelve  months'  support  to  the  widow  and  children, 
and  the  plea  and  proof  were  allowed.  It  may  be  said  that  if 
the  widow  received  it,  (the  allowance,)  she  thereby  ratifies!  the 
proceedings,  and  was  bound  by  them,  but  that  she  was  not 
estopped  from  making  her  own  application  by  such  action  of 
the  administrator,  unless  she  consented  to  it,  or  afterwards 
ratified  it,  and  that  an  administrator  should  not  be  allowed  to 
take  any  benefit  from  any  proceeding  of  that  sort,  unless  the 
widow  was  bound  by  it  also.  I  admit  there  is  some  force  in 
this.  The  representative  of  the  estate  ought  not  to  institute 
action  *for  the  widow's  benefit  that  would  bind  creditors,  and 
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not  be  obligatory  on  her.  He  ought  not  to  litigate  with  cred- 
itors, and  if  the  result  be  unsatisfactory,  then  the  very  person 
for  whose  benefit  he  was  acting  also  have  the  right  to  renew 
the  case.  I  am  not  satisBed  that  the  widow  would  be  bound 
by  what  was  done  without  her  knowledge  or  consent^  and  un- 
less she  would  be,  the  administrator  should  not  proceed. 
But  in  this  case  the  widow  becomes  the  party  to  the  appli- 
cation. It  is  true,  it  is  made  in  the  name  of  and  signed  by 
the  administrator.  But  the  first  motion  made  by  the  object- 
ing creditors  recognizes  and  recites  it  as  an  application  of  the 
widow.  That  was  a  motion  to  set  aside  the  order  of  the  ordi- 
nary admitting  to  record  the  return  of  the  appraisers  setting 
apart  the  support.  This  motion  was  allowed,  as  it  seemed  the 
*order  was  prematurely  granted.  The  case  then  proceeded  ex- 
clusively in  the  name  of  Mrs.  Forbes,  the  widow.  The  ap- 
peal bond  by  the  creditors  was  given  to  her,  and  it  comes  to 
this  court  in  her  name  as  plaintiff  in  error.  She  has  adopted, 
ratified,  and  is  prosecuting  the  application  made  by  the  admin- 
istrator for  the  benefit  of  herself  and  diildren.  She  accepts 
the  very  position  she  was  recognized  as  occupying  by  the  ob- 
jecting creditors  in  the  first  step  they  took,  and  as  a  party 
directly  to  the  proceedings  will  be  bound  by  the  result.  The 
creditors  can  ask  no  more.  As  the  administrator,  of  course, 
had  notice  of  his  own  action,  the  law  is  satisfied  on  that  point. 
As  Mrs.  Forbes  desires  to  prosecute  the  application,  we  see  no 
reason  from  the  facts  stated,  why  she  should  not  be  allowed  to 
do  so,  and  think  the  dismissal  of  it  was  error. 
Judgment  reversed. 


Mary  E.  Baggs,  plaintiff  in  error,  vs.  John  Baggs,  defend- 
ant in  error. 

I.  A  husband  and  wife,  with  the  view  to  a  settlement  of  difficulties  between 
them,  and  for  the  purpose  of  executing  a  parol  contract  made  prior  to  mar- 
riage, conveyed  the  one  undivided  half  of  a  house  and  lot  to  a  trustee, 
•  upon  condition  that  he  should  hold  the  legal  title  thereto  for  the  benefit  of 
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the  wife,  the  use  and  occupation  of  said  property  to  be  mutual  between  the 
husband  and  wife  during  their  natural  lives,  but  in  the  event  of  the  death 
of  the  husband  fiist,  then  the  wife  to  have  the  right  to  possess  the  property 
during  her  life  or  widowhood,  and  if  ^e  married  again,  the  same  to  be 
sold  and  the  proceeds  divided  between  the  wife  and  the  son  of  the  husband 
or  his  legal  heire.  It  was  further  stifnilated  that  neither  party  should  have 
the  right  to  dispose  of  their  interest  in  the  property  without  the  consent  of 
the  other ;  that  in  the  event  the  wife  should  die  first,  the  husband  was  to 
possess'  said  property  during  his  life ;  at  his  death  to  be  equally  divided  be- 
tween his  heirs  and  the  heirs  of  his  wife,  or  such  persons  as  she  should 
name  by  will  or  otherwise.  Subsequently,  the  husband  and  wife  were  di- 
vorced without  any  provision  having  been  made  in  regard  to  this  property 
by  the  decree.    The  wife  then  prayed  for  a  partition : 

I/e/d,  that  she  did  not  have  such  an  interest  in  the  property  as  would  author- 
ize the  granting  of  the  prayer. 

2,  As  the  husband  and  wife  cannot  now  jointly  use  and  occupy  the  premises^ 
as  contemplated  by  the  contract  between  them,  a  court  of  equity,  on  a  bill 
filed  by  the  petitioner  making  all  persons  interested  parties,  might  decree 
that  the  property  ^lould  be  rented  out  by  the  trustee,  and  the  annual  rents 

•  thereof  divided  between  them. 

Partition.  Divorce.  Equity.  Trusts.  Before  Judge 
Buchanan.    Troup  Superior  Court.     May  Term,  1874. 

The  facts  of  this  case  are  reported  in  the  decision. 

Feruell  &  LoNGLEY,  for  plaintiff  in  error. 

B.  H.  BiOHAM,  for  defendant  in  error. 

Warner,  Chief  Justice. 

Tliis  was  an  application  for  an  order  to  sell  a  house  and 
lot  in  the  city  of  West  Point  for  the  purpose  of  having  a  par- 
tition of  the  same  between  the  parties  as  tenants  in  common, 
the  applicant  alleging  that  a  fair,  equitable  division  of  the 
house  and  lot  cannot  be  had  without  a  sale  thereof  On  the 
trial  of  the  case,  the  court  held  and  decided  that  the  applicant 
for  partition  did  not  have  such  a  title  and  interest  in  tlie  house 
and  lot  as  would  authorize  the  partitioning  of  the  same,  and 
refused  to  grant  the  application;  whereupon,  the  petitioner  ex- 
cepted. 

1.  It  appears  from  the  evidence  in  the  record  that  in  An- 
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gust,  1870,  Baggs  and  wife,  for  the  purpose  of  settling  oertain 
(lifBcuIties  existing  between  thera,  and  for  the  purpose  of  ex- 
ecuting a  parol  contract  between  thera,  made  prior  to  their 
marriage,  conveyed  the  one  undivideil  half  of  the  house  and 
lot  in  dispute  to  Yancy,  as  trustee,  with  the  understanding 
that  the  trustee  should  hold  the  legal  title  to  said  undivided 
half  of  the  house  and*  lot  for  tlie  benefit  of  Mary  E.  Baggs, 
the  petitioner,  without  any  right  to  control  the  possession  of 
the  same,  the  use  and  occupation  of  said  house  and  lot  to  be 
mutual  and  joint  between  Baggs  and^  his  wife  during  their 
natural  lives,  to  be  a  home  for  both  of  them  mutually;  but 
in  the  event  of  the  death  of  Baggs  first,  then  his  wife  was  to 
liave  the  right  to  possess  and  enjoy  the  house  and  lot  as  a 
home  for  and  during  her  natural  life  or  widowhood,  but  if 
she  married  again,  the  house  and  lo^  to  be  sold  and  the  pro- 
ceeds thereof  be  equally  divided  between  the  said  Mary  E. 
Baggs  and  John  A.  L.  Baggs,  the  son  of  said  John  Bag^s,  or 
his  l^al  heirs.  It  was  also  stipulated  in  said  agreement  that 
neither  party  should  have  the  right  to  sell,  or  otherwise  dis- 
pose of  their  part  or  interest  in  said  house  and  lot  without  the 
consent  of  the  other;  that  in  the  event  the  isaid  Mary  E. 
should  die  first,  the  said  John  Baggs  was  to  haveTthe  right  to 
possess  and  occupy  said  house  and  lot  for  a  home  during  his 
natural  life,  and  after  his  death  to  be  equally  divided  between 
his  heirs  and  the  heirs  of  the  said  Mary  E.,  or  such  other  per- 
sons as  the  said  Mary  E.  should  name  by  will  or  otherwise. 
In  1874  Baggs  and  his  wife  were  divorced,  on  her  petition 
therefor,  by  a  decree  of  the  su{>erior  court  a  vinculo  main- 
monii,  without  making  any  disposition  of  this  property,  or 
providing  for  any  alimony  for  the  wife  out  of  it.  In  view  of 
the  facts  disclosed  in  the  record,  we  find  no  error  in  the  judg- 
ment of  thje  court  in  refusing  the  application  for  an  order  to 
sell  the  house  and  lot  for  a  partition  thereof  between  the  peti- 
tioner and  Baggs,  the  other  party  to  the  post  nuptial  con- 
tract. 

2.  Inasmuch  as  the  jmrties  cannot  now  jointly  use  and  oc- 
cupy the  premises  as  contemplated  by  the  contract  between 
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them,  a  court  of  equity,  on  a  bill  filed  by  the  petitioner  mak- 
ing the  trustee  and  all  persons  interested  under  that  contract 
parties,  might  decree  that  the  property  should  be  rented  out 
by  the  trustee,  and  the  annual  rents  thereof  divided  between 
the  parties,  the  trustc^e  holding  the  title  to  the  corpus  of  the 
properly  conveyed  to  him,  for  the  purposes  expressed  in  the 
contract.  There  are  other  persons  interested  in  the  property 
under  the  contract  besides  tlie  petitioner,  who  may  not  desire 
to  have  the  property  so^d,  and  it  is  one  of  the  express  stipu- 
lations in  the  contract,  that  neither  party  shall  have  the  right 
to  sell  or  otherwise  dispose  of  their  part  or  interest  in  said 
house  and  lot,  without  the  consent  of  the  other.  Without 
the  consent  of  both  parties,  the  most  that  a  court  of  equity 
would  probably  do,  in  view  of  the  changed  condition  of  the 
parties,  would  be  to  decree  that  the  property  should  be  rented 
out  for  the  mutual  benefit  and  protection  of  all  the  parties  in- 
teresteil  in  it. 

Let  the  judgment  of  the  court  below  be.aflBrmed. 


William  H.  Goodrich  et  al.y  plaintiffJj  in  error,  vs.  The 
City  Loan  and  Building  Association  of  Auousta 
et  al.y  defendants  in  error. 

I.  The  stockholders  of  a  building  and  loan  association,  after  sixty-six  install- 
ments had  been  paid  in,  unanimously  resolved,  for  the  purpose  of  closing 
the  business  of  the  company,  to  appoint  a  committee  of  their  number  to 
report  some  equitable  plan  for  a  settlement  of  their  rights  and  claims  inUr 
sese.  A  mode  was  reported  by  this  committee,  which  was  adopted  by  a 
majority,  but  which  was  objected  to  and  protested  against  by  others.  The 
latter  filed  a  bill  to  enjoin  the  carrying  out  of  the  plan  adopted,  as  being 
unjust  and  in  violation  of  their  rights — claiming  that  the  spirit  and  intent 
of  the  resolution  first  adopted,  and  the  object  of  the  member^  in.  agreeing 
to  it,  was  to  have  their  rights  determined  according  to  some  equitable 
method  of  adjustment,  independent  of  the  rules  of  the  body,  and  under 
such  as  would  govern  in  a  settlement  between  creditor  and  debtor.  They 
also  asked  for  general  relief,  account,  settlement,  etc.  The  chancellor,  to 
whom  at  a  regular  hearing  of  the  bill  were  referred  all  questions  of  law 
and  fact,  decreed  that  <*  an  equitabie^dju&tment  is  to  charge  each  borrower 
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with  the  amount  he  received,  with  seven  per  cent,  interest ;  credit  this  debt 
according  to  the  law  of  partial  payments  with  the  additional  dollar  per 
month  that  he  paid  by  reason  of  being  a  borrower ;  let  him  pay  the  balance 
thus  ascertained  into  the  funds  of  the  association;  then  let  the  entire 
amount  on  hand,  after  deducting  costs  and  expenses,  be  equally  divided 
among  the  shareholders :" 
Iltidf  that  the  complainants,  who  are  of  the  class  called  borrowers,  cannot, 
under  the  allegations  and  claims  set  up  in  the  bill  and  sustained  by  their 
testimony,  complain  against  the  decree  as  being  unfair  and  inequitable. 

2.  If  the  plan  adopted  by  the  majority  be  not  binding  on  the  association,  and 
by  it  a  number  of  stockholders  have  been  settled  with  a^  discharged, 
whereby  complainants  allege  that  they  received  an  undue  share  of  the 
assets,  such  stockholders  may  be  made  parties  to  the  bill  for  the  purpose  of 
having  all  questions  Arising  in  the  case  adjudicated,  one  of  which  is  their 
liability  to  refund  such  amounts  as  they  may  have  received  in  excess  of 
their  proper  portion — nor  could  that  matter  be  determined  unless  they  be 
made  parties. 

3.  If,  on  the  application  of  complainants,  such  new  parties  are  made  at  the 
hearing,  the  cause  may  be  proceeded  with  so  that  there  may  be  an  inter- 
locutory decree  as  to  the  proper  rule  of  settl^ent  for  tho^e  who  are  then 
before  the  court,  and  the  chancellor  can  order  in  the  decree  that  it  may 
thereafter  be  opened  for  the  adjudication  of  all  questions  touching  the  lia- 
bility of  those  who  were  brought  in  at  that  stage  of  the  case.  Nor  is  there 
any  necessity  to  postpone  the  collection  of  what  may  be  due  by  complain- 
ants under  the  rule  prescribed  by  the  decree,  until  the  matter  of  the  liability 
of  such  stockholders,  thus  made  parties,  is  determined. 

4.  If  the  officers  of  the  association,  in  good  faith,  carried  out  the  plan  as  was 
adopted  as  hereinbefore  referred  to,  so  as  to  settle  with  a  portion  of  the 
stockholders  in  accordance  therewith,  they  cannot  be  made  individually  re- 
sponsible for  such  action,  though  it  might  finally  be  held  that  such  stock- 
holders could  be  compelled  to  refund  any  excess  they  may  have  received 
over  what  they  may  rightfully  be  entitled  to. 

Equity.  Building  and  loan  associations.  Parties.  Decrees. 
Corporations.  Officere.  Principal  and  agent.  Before  Wil- 
liam H.  Hull,  Esq.,  Judge  pro  hoc  vice,  Richmond  Supe* 
nor  Court.     April  Term,  1874. 

Tjiis  is  the  second  time  this  case  has  been  before  this  court :. 
See  48  Georgia  Reports,  445.  It  is  sufficiently  reported  in 
tlie  above  head-notes. 

Hook  &  Webb,  for  plaintiffs  in  error. 

McLaws  &  Ganahl;  W.  W.  Montgomery,  for  defend- 
ants. 
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Trippe,  Judge. 

1.  The  resolution  unanimously  adoptal  by  the  stockhold- 
ers abandons  the  charter  and  rules  under  which  the  company 
liad  worked  for  sixty-six  months.  It  was  agreed  that  some 
equitable  mode  should  be  the  rule  for  settling  their  rights 
irUei'  sese.  The  particular  plan  which  was  reported  and  accepted 
by  a  majority  of  the  members,  was  protested  against  by  the 
complainants  as  being  inequitable,  and  an  injunction  asked 
against  its  execution.  The  bill,  in  substance,  alleges  that  the 
spirit  and  intent  of  the  first  resolution  and  the  object  of  all  in 
agreeing  to  it^  was  to  have  their  rights  determined  according 
to  some  equitable  scheme,  inde|>endent  of  the  rules  of  the 
body  and  under  such  as  would  govern  in  a  settlement  between 
creditor  and  debtor.  If  this  be  the  situation,  and  these  com- 
plainants all^e  that  it  is,  what  would  be  such  an  equitable 
mode,  would  it  not  be  one  which  would  put  all  on  a  equality 
as  far  as  practicable?  Complainants  are  of  the  class  called 
borrowers.  Non-borrowers  paid  monthly  $1  00,  into  the 
company's  treasury  for  each  share  they  held.  This  was  paid 
as  stockholders.  It  was  a  burden  attached  to  their  stock. 
The  borrowers  paid  the  same,  and  in  the  same  capacity,  but 
when  they  borrowed  and  received  money  from  the  company, 
they  paid  an  additional  dollar  per  share  as  a  payment  for  the 
loan.  Take  then  two  members.  One  has  paid  in  $66  00  on 
one  share  and  has  received  nothing;  the  other  paid  in  the 
same  sum,  but  as  he  borrowed  at  the  first  meeting,  he  has 
paid  in  another  $66  00  for  the  loan.  If  those  two  had  to 
settle  between  themselves,  ought  not  the  borrower  to  pay  back 
the  sum  advanced  to  him,  with  interest,  less  the  additional 
sum  with  interest  thereon  which  he  paid  by  reason  of  being 
a  borrower;  when  this  was  done,  the  amount  on  hand,  ^fter 
deducting  their  share  of  expense,  could  be  equally  divided  be- 
tween them.  This  is  the  principle  adopted  by  the  decree.  It 
is  that  an  equitable  adjustment  is  to  charge  each  borrower 
with  the  amount  he  received  with  seven  per  cent  interest; 
credit  this  debt  according  to  the  law  of  partial  payments  with 
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the  additional  dollar  per  month  thaf  he  paid  by  reason  of  be- 
ing a  borrower,  let  him  pay  the  balance  thus  ascertained,  into 
the  funds  of  the  association  ;  then  let  the  entire  amount  on 
hand^  afler  deducting  costs  and  expenses,  be  equally  divided 
among  the  stockholders.  Let  it  be  noted  that  this  rule  is  not 
declared  to  be  the  one  which  any  member  of  such  a  corpora- 
tion could  enforce  whenever  he  might  haveu  right  to  demand 
that  the  company  should  close  its  workings,  and  that  there 
should  be  a  distribution  of  the  assets.  In  such  a  case,  if  there 
was  no  agreement  between  the  members,  the  rules  of  the  asso- 
ciation and  the  law  applicable  thereto  would  govern  the  mode 
to  be  adopted.  But  under  the  facts  of  this  case,  the  resolu-* 
tion  of  the  company,  the  charges  in  the  bill,  and  the  proof 
adduced  by  the  complainants,  they  cannot  object  to  the  de- 
cree as  being  unfair  and  inequitable.  ^ 

2.  Complainants  charge  that  the  plan  of  settlement  which 
a  majority  agreed  to,  was  not  binding  on  the  association,  that 
under  that  plan  a  number  of  shai-eholders  had  been  settled^ 
with  and  discharged,  whereby  they  had  received  an  undue 
share  of  the  assets,  and  set  up  that  those  members  should  re- 
fund the  amounts  they  have  received  in  excess  of  their  proi>er 
portion.  To  effect  this,  such  stockholders  should  be  made 
parties,  and  complainants  have  the  right  to  amend  and  make 
them  parties. 

3.  Those  members  who  were  charged  as  having  received 
more  than  their  portion,  were  made  parties  at  the  hearing,  on 
the  application  of  complainants.  This  did  not  prevent  the 
ascertainment  of  the  proper  mode  of  settlement  for  those  who 
were  then  before  the  court.  It  was  ordered  that  all  questions 
touching  the  liability  of  those  who  were  brought  in  at  that 
stage  of  the  case,  should  be  thereafter  adjudicated  by  a  further 
decree.  If  they  were  not  finally  held  to  be  liable,  then  the 
case  would  not  in  any  way  be  affected  by  having  made  them 
parties.  If  they  were  decreed  to  refund  any  amount,  that 
would  only  be  an  additional  sum  to  be  divided  amongst  the 
members.  The  non-borrowers  who  have  been  paying  all  the 
time  and  have  received  nothing,  should  not  be  delayed  as  to 
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their  whole  rights  until  that  matter  can  be  deterruiDed.  See 
Ccxie,  section  4201. 

4.-  The  court  below  held  that  if  the  officers  of  the  associa- 
tion, in  good  faith,  carried  out  the  schemeadopted  by  a  majority 
of  the  members,  and  settled  with  a  portion  of  the  stockholders 
in  accordance  therewith,  they  cannot  be  made  individually 
responsible  for  such  action,  though  it  might  be  held  that  the 
shareholders  thus  paid  oflT  could  be  compelled  to  refund  any 
excess  they  may  have  received  over  what  they  may  be  right- 
fully entitled  to.  An  amendment  to  the  bill  was  offered  for 
that  purpose,  which  was  demurred  to,  and  the  demurrer  sus- 
tained. The  coui*t  held  that  there  was  no  sufficient  allegations 
to  show  such  liability  on  the  part  of  the  directors;  that  there 
were  no  facts  charged  which  amounted  to  fraud.  Without 
setting  out  this  amendment,  it  is  sufficient  to  say,  we  affirm 
the  holding  on  this  point.  Under  the  power  given  the  direc- 
tors by  the  constitution  of  the  company,  and  the  authority  of 
the  resolution  itself,' it  would  be  a  stern  rule  to  hold  them 
guilty  of  a  fn^ud  in  executing  the  schemeadopted  by  a  major- 
ity of  the  stockholders:  See  1  Strobh.  Eq.  R.,  197;  11  Ala., 
191;  1  R.  I.  Rep.,  312. 

Judgment  affirmed. 


Alvin  K.  Seago,  plaintiff  in  error,  vs.  James  T.  Freeman, 
defendant  in  error.     ' 

The  judgment  of  the  court  in  this  case  is  not  contrary  to  the  evidence,  espe- 
cially as  it  does  not  appear  that  the  lien  of  the  complainant  as  a  merchant 
and  factor,  for  plantation  supplies  and  provisions  furnished,  was  created  by 
special  contract  in  writing. 

New  trial.     Factor's  lien.     Before  Judge  Hall,.   ISpald- 
ing  Superior  Court.    August  Adjourned  Term,  1874. 

All  the  material  facts  of  this  case  appear  in  the  dedsion. 
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8.  C.  McDaniel  ;  Peeples  &  Howell,  for  plaintiff  in 
error. 

No  appearance  for  defendant 

Warner,  Chief  Justice. 

This  was  a  motion  to  distribute  money  in  the  hands  of  a 
receiver  appointed  by  the  court,  under  an  agreement  that  the 
court  shouhl  decide  upon  the  law  and  facts  of  the  case,  with- 
out the  intervention  of  a  jury.  The  court,  after  hearing  the 
evidence,  decided  that  Freeman,  who  claimed  a  laborer's  lien 
on  the  fund,  had  the  prior  Hen  on  it,  and  ordered  the  same  to 
be  paid  to  him,  whereupon  Seago,  the  other  contesting  party, 
excepted.  It  appears  from  the  evidence  in  the  record  that 
Hill  rented  a  plantation  from  Lyon  for  the  year  1873,  and 
employed  Freeman  as  a  sui)erintendent  and  laborer  on  the 
plantation  to  make  the  crop  for  that  year.  It  also  appears 
that  ip  the  fall  of  the  year,  Lyon,  as  landlord,  sued  out  a  dis- 
tress warrant  for  rent,  and  Freeman  sued  out  a  laborer's  lien, 
both  of  which  were  levied  on  the  crop  of  Hill,  but  by  an 
agreement  between  them  and  Hill,  the  proceedings  were  sus- 
pended; they  were  to  gather  Ihe  crop  and  pay  themselves  out 
of  the  proceeds  thereof.  Shortly  thereafter,  Seago  foreclosed 
a  lien  for  plantation  supplies  which  was  levied  on  the  crop, 
and  he  also  filed  a  bill  praying  for  an  injunction,  and  the  ap- 
pointment of  a  receiver  to  take  charge  of  and  gather  the  crop. 
The  landlord's  lien  for  rent,  and  the  laborer's  lien,  are  both 
superior  to  Seago's  lien,  but  he  claims  that  he  is  entitled  to 
be  subrogated  to  the  rights  of  Lyon,  the  landlord,  imd  that 
the  crop  was  more  than  suiBcient  to  pay  off  the  landlord's  lien 
for  rent,  and  the  laborer's  lien,  if  the  landlord  and  laborer 
had  not  permitted  the  crop  levied  on  by  them,  to  have  been 
wasted  or  lost  by  the  suspension  or  dismissal  of  their  levies 
on  the  crop.  The  evidence  in  the  record  does  not  show  af- 
firmatively that  the  entire  property  levied  on  by  the  land- 
lord and  laborer,  was  more  than  sufficient  to  have  paid  their 
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liens.  Besides,  it  does  noi  appear  that  Seago's  lien  was 
created  by  special  contract  in  writing.  In  view  of  the  facts 
disclosed  in  the  record,  we  affirm  the  judgment  of  the  court 
below. 

Judgment  affirmed. 


Eli  S.  Griffin,  plaintiff  in  error,  vs.  Lawton  &  Willing- 
ham,  defendants  in  error. 

1.  A  draft  accepted  and  f>aid  by  accommodation  acceptors,  may  be  set  out  by 
way  of  inducement  to  the  action  brought  by  them  against  the  drawer,  and 
with  proper  averments  the  suit  can  be  maintained. 

2.  Recoupment  can  only  be  pleaded  when  the  deduction  from  the  plaintiff's 
damages  is  claimed  on  account  of  his  failure  to  comply  with  the  cross-obli- 
gations or  independent  covenants  arising  under  the  contract.  If  the  plea 
does  not  show  this,  it  is  demurrable. 

Pleadings.  Acceptance.  Recoupment.  Before  Judge 
Hill.    Twiggs  Superior  Court.    October  Term,  1874. 

Lawton  &  Willingham  brought  complaint  against  EH  S. 
Griffin  on  a  draft  drawn  by  said  defendant  on  the  plaintifis 
and  accepted  by  them,  dated  June  6th,  1873,  due  October 
25th  next  thereafter,  for  the  sum  of  $443  00.  The  declara- 
tion alleged  that  the  defendant  was  indebted  to  the  plaintiffs 
as  accommodation  acceptors  on  the  aforesaid  paper,  which 
they  had  paid  when  due.  To  the  declaration  was  attached  a 
copy  of  the  draft. 

The  defendant  pleaded  the  general  issue,  and  that  the  plain* 
tiffs  had  damaged  him  $500  00,  in  this,  that  they  undertook 
and  agreed  with  him,  in  consideration  of  his  carrying  his  cot- 
ton to  them,  to  furnish  him  with  supplies  and  money  to  make 
his  crop  for  the  year  1873,  and  they  totally  failed  to  comply 
with  their  said  obligation,  by  reason  of  which  he  has  been  dam- 
aged the  sum  aforesaid,  which  he  prays  may  be  recoup^,  etc. 

When  the  case  was  called  the  defendant  demurred  to  the 
declaration.  The  demurrer  was  overruled,  and  the  defendant 
excepted. 
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The  plaintifis  then  demurred  to  the  plea  of  recoupment* 
The  demurrer  was  sustained,  and  the  defendant  excepted. 

A  verdict  was  rendered  for  the  plaintifis  for  the  amount 
sued  for.  Error  is  assigned  upon  each  of  the  aforesaid  grounds 
of  exception. 

% 

WooTEN  &  Simmons;  John  H.  Jones;  R.  H.  Clark, 
for  plaintifis  in  error. 

Lyon  &  Jackson;  Whittle  &  Gustin,  for  defendants. 

Trippe,  Judge. 

1.  The  decision  in  TSimervs.  Thompson^  Kendrick  &  Com* 
panyy  23  Georgia,  49,  determines  the  first  point  made  in  this 
case,  to-wit:  that  accommodation  acceptors  in  a  suit  against 
the  drawer  of  a  draft  which  they  have  paid,  may,  in  their  pe- 
tition, set  out  the  draft  as  an  inducement  to  the  action.  The 
writ  before  us  is  almost  identical  with  the  one  in  the  case  re- 
ferred to,  as  will  be  seen  by  referring  to  the  original  record  on 
file  in  the  office  of  the  clerk  of  this  court  It  was  urged  in 
the  argument  that  the  petition  was  defective,  in  that  it  did  not 
set  out  a  bill  of  particulars.  Without  further  reply,  it  is  suffi- 
cient to  say,  there  was  no  bill  of  particulars  to  the  writ  passed 
on  in  TSiiiier  tw.  Thompson  et  a/.,  supra.  Precisely  the  same 
point  was  made  there  which  is  made  here,  with  the  pleadings 
nearly  identical,  and  the  motion  to  dismiss  was  overruled. 

2.  The  demurrer  to  the  plea  of  recoupment  was  properly 
sustained.  The  plea  alleged  no  connection  or  relation  betwecD 
the  contract  under  which  defendant  claims  the  deduction  and 
the  one  sued  on  by  plaintiffs.  Keconpment  is  a  right  of  the 
defendant  to  have  a  deduction  from  the  amount  of  the  plain- 
tiff's damages,  for  the  reason  that  the  plaintiff  has  not  com* 

'  plied  with  the  cross-obligations  or  independent  covenants  arts' 
ing  under  the  same  contract.    It  is  confined  to  the  contract  on 
which  plaintiff  sues :  Code,  sees.  2909,  2910. 
Judgment  affirmed. 

Vol.  liv.  8. 
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John  Woodwabb,  plaintiff  in  error,  v8.  The  State  of 
Georgia,  defendant  in  error. 

Where  the  defendant  was  charged  with  having  broke  and  entered  a  certain 
dwelling-house  with  intent  to  commit  a  larceny,  and  the  evidence  showed 
the  breaking  and  entering,  that  the  room  entered  contained  clothing  and 
money,  and  that  the  defendant  was  discovered  and  caught ;  whether  the  de- 
fendant intended  to  commit  a  larceny  was  a  question  for  the  determination 
of  the  jury,  under  the  facts  and  circumstances  proven. 

Criminal  law.  Burglary.  Intent  Before  Judge  Hall. 
Monroe  Superior  Court.    August  Term,  1874. 

This  case  is  reported  in  the  decision. 

Hammond  &  Berner,  for  plaintiff  in  error. 

T.  B.  Cabaniss,  solicitor  general^  by  Peeples  &  How- 
ell^ for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "burglary  in 
tiie  night  time,*'  and  on  the  trial  thereof  was  found  guilty  by 
tlie  jury.  A  motion  was  made  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law,  contrary  to  the  evidence, 
and  without  evidence  to  support  it,  which  motion  was  over- 
ruled by  the  court,  and  the  defendant  excepted.  It  appears 
from  the  evidence  in  the  record  that  the  defendant,  between 
the  hours  of  twelve  and  one  o'clock  at  night,  raised  the  back 
window-sash  of  the  prosecutor's  dwelling-house,  in  which  he 
and  his  wife  were  sleepirtg,  propped  it  up  with  a  stick  and 
entered  the  room  through  the  window,  and  when  discovered, 
went  out  at  the  window;  was  pursued  and  caught.  There 
was  money  and  clothing  in  the  room.  Prosecutor  had  $100  00 
in  his  vest  pocket,  hanging  on  the  bod-post,  but  it  does  not 
appear  that  the  defendant  stole  f  nything. 

Burglary,  as  defined  by  the  Code,  is  the  breaking  and  en- 
tering into  the  dwelling,  mansion  or  store-house,  or  other  place 
of  business  of  another,  where  valuable  goods,  wares,  produce 
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or  any  other  article  of  value,  are  contained  or  stored,  with  in- 
tent to  commit  a  felony  or  larceny :  Code,  sec.  4386.  The 
defendant  is  charged  with  having  broke  and  entered  the  house 
with  intent  to  commit  a  larceny,  and  the  point  made  is,  that 
there  is  no  evidence  that  such  was  the  intention  of  the  de- 
fendant. The  intention  of  the  defendant  can  only  be  ascer- 
tained from  his  acts  and  conduct,  and  it  was  a  question  for 
the  jury  to  decide,  under  the  facts  and  circumstances  as  de- 
tailed by  the  evidence,  what  was  the  defendant's  intention  in 
breaking  and  entering  the  house  at  the  time  of  night  as  proved 
by  the  prosecutor:  Roscoe's  Criminal  Evidence,  367,  We 
find  no  error  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  aifirmed. 


Augustus  West  et  al,,  plaintifis  in  error,  V8.  William  T. 
Formby  et  al.^  defendants  in  error. 

Where  the  heirs-at-law  of  an  intestate  agreed  in  1859  that  without  formal  ad- 
.  ministration,  one  of  them  should  take  charge  of  the  estate,  dispose  of  the 
same,  and  collect  the  claims  due,  discharge  the  debts  and  pay  over  the  bal- 
ance to  the  heirs,  and  suit  is  brought  in  April,  1870,  by  a  portion  of  the 
heirs,  against  such  agent,  charging  that  under  such  agreement,  he  possessed 
himself  of  said  estate,  and  made  collections  and  sale  of  part  thereof  in 
1866  and  1867: 
He/d,  that  a  demurrer  does  not  lie  on  the  ground  that  the  suit  was  not  com- 
menced by  the  1st  of  January,  1870. 

Administrators  and  executors.  Statute  of  limitations.  Be- 
fore Judge  Buchanan.  Troup  Superior  Court.  May  Term, 
1874. 

The  head-note  suflSciently  reports  this  case. 

B.  H.  BiGHAM,  for  plaintiff  in  error. 

C.  W.  Mabby,  for  defendants. 
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Tbippe,  Judge. 

The  act  of  March  16th,  1869,  requiring  suit  on  cer- 
tain claims  to  be  brought  by  January  1st,  1870,  only  ap- 
plied, so  far  as  that  provision  is  concerned,  to  such  rights  of 
action  as  had  accrued  prior  to  June  1st,  1865:  Black  vs.  Swan^ 
souj  49  Georgia^  424;  Addison  vs,  Christy ^  Ibid.,  431."  Those 
cases  cover  this,  certainly  to  the  extent  of  colleclions  niade 
and  property  sold  after  June  1st,  1865,  and  it  was  error  in 
the  court  to  sustain  the  demurrer  on  the  ground  that  plaintiff 
was  barred  by  said  act. 

Judgment  reversed. 


54    108 
I  93fl03 

lyA         IfUil 

I08_iuj  M.  A.  Hightower  &  Company,  plaintifis  in  error,  vs.  Wil- 

liam F.  Slaton  et  oL,  defendants  in  error. 

The  salary  of  a  teacher  in  the  emf^oy  of  the  board  of  education  of  the  city 
of  Griffin,  for  the  scholastic  year  of  ten  months,  at  ^125  oo  p>er  month,  pay- 
able at  the  expiration  of  each  month,  is  not  subject  to  process  of  garnish- 
ment. 

Grarnishment.  Municipal  corporations.  Schools.  Before 
Judge  Hall.  Spalding  Superior  Court.  August  Term,  1874. 

This  case  is  reported  in  the  decision. 

Hunt  &  Johnson,  for  plaintiflfe  in  error. 

NtJNN ALLY  &  Johnston  ;  SpeerA  Stewart;  Peeples 
&  Howell,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintifis  sued  out  a  summons  of  garnishment,  directed 
to  Mangham,  secretary  and  treasurer  of  the  board  of  educa- 
tion of  public  schools  in  the  city  of  Griffin,  requiring  him  to 
appear  at  court  and  answer  what  he  was  indebted  to  Slaton, 
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the  plaintiffs' judgment  debtor^  or  wliat  property  or  effects  be 
had  in  his  hands  belonging  to  him.  On  the  hearing  of  the 
case  in  the  superior  court,  the  following  facts  were  shown^  as 
disclosed  by  the  record :  That  Mangliam^  the  garnishee,  was 
secretary  and  treasurer  of  the  board  of  education  of  tlie  pub- 
lic schools  jn  the  city  of  Griffin,  and  in  such  official  capacity 
he  waa  indebted  to  Slaton,  the  defendant,  the  sum  of  $162  25, 
subject  to  reduction  on  final  settlement,  the  same  being  $37  25, 
balance  of  salary  for  month  of  May,  and  $125  50  for  month 
of  June;  that  Slaton  was  employed  by  said  board  of  education 
as  principal  teacher  in  the  ^'Saro.  Baily  Male  Institute,"  for 
the  sdiolastic  year  of  ten  months,  in  1874,  at  a  salary  of  $125 
per  month,  payable,  by  contract,  at  the  end  of  each  month  ; 
that  the  board  had  no  right  to  discharge  him  except  for  cause ; 
that  Slaton  had  performed  his  service  for  the  first  term  of  the 
school  for  the  year  1874,  and  the  amount  in  the  garnishee's 
hands  admitted  to  be  due^  was  for  service  already  performed. 
Upon  this  statement  of  facts  the  court  decided  that  the  salary 
of  the  defendant,  Slaton,  was  not  subject  to  the  process  of  gar- 
nishment. Whereupon  the  plaintiffs  excepted.  By  the 
3554th  section  of  the  Code,  it  is  declared  thati  all  journeymen, 
mechanics,  and  day  laborers,  shall  be  exempt  from  the  pro- 
cess and  liabilities  of  garnishment  on  their  daily,  weekly,  or 
monthly  wages,  whether  in  the  hands  of  their  employers  or 
others ;  provided,  that  the  wages  of  no  person  in  the  em- 
ployment of  another,  shall  be  exempt  from  the  process  of  gar- 
nishment when  the  consideration  of  the  debt  is  for  provisions 
for  the  use  of  the  employee  or  his  family,  or  when  the  con- 
sideration of  said  debt  is  for  the  board  of  himself  or  family. 
In  giving  a  construction  to  this  statue,^  in  the  case  of  Caraher 
V8.  M(Uhew$f  25  Georgia  Reports,  571,  this  court  held  that 
the  wages  of  an  overseer  employed  for  the  year,  at  a  fixed 
salary,  which  was  to  be  paid  daily  or  weekly,  was  exempt 
from  the  process  of  garnishment  It  is  difficult  to  say  that 
a  teacher  in  a  private  or  public  school,  who  faithfully  |)erforms 
his  or  her  duty,  is  not  as  much  a  day  laborer,  within  the  mean- 
ing of  the  statute,  as  an  overseer.    But  we  do  not  put  our 
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judgment  in  tins  case  on  that  ground  alone.  The  defendant, 
Slaton^  was  employed  as  a  teacher  in  a  public  school,  by  ttie 
board  of  education  of  (he  city  of  Griffin,  created  by  an  act  of 
the  general  assembly  for  the  purpose  of  educating  the  children 
of  that  city,  which  board  of  education  had  authority  to  em- 
ploy teachers,  receive  its  pro  raJUi  share  of  the  public  school 
fund  of  the  state,  as  well  as  such  sums  as  might  be  raised  by 
taxation,  and  to  expend  the  same  in  establishing  and  maintain- 
ing public  schools  in  said  city.  The  defendant,  Slaton,  was 
employed  by  the  board  of  education  as  a  teacher,  to  promote 
the  public  interest,  as  contemplated  by  the  act  of  the  general 
assembly  of  the  state,  at  a  salary  which  was,  by  the  contract, 
to  be  paid  at  the  end  of  each  month.  Teachers  in  the  public 
schools  of  the  state,  as  a  general  thing,  belong  to  that  class  of 
persons  who  are  dependent  on  their  earnings  in  that  capacity 
for  the  support  of  themselves  and  families.  There  is  no  class 
of  persons  in  the  state  whose  services  are  more  important  to 
the  welfare  of  the  people  thereof,  than  the  industrious,  com- 
petent teachers  of  the  children  of  the  country.  But  if  their 
wages,  on  which  they  and  their  families  aredependent  for  sup- 
port, is  liable  to  process  of  garnishment,  the  public  will  be 
deprived  of  their  services,  because  they  cannot  aflTord  to  en- 
gage in  a  business  which  must  necessarily,  if  they  perform 
their  duty,  occupy  their  whole  time,  and  they  cannot  labor  in 
their  vocation,  without  meat  and  bread  and  wherewithal  to 
be  clothed.  The  children  of  the  state  cannot  be  educated 
without  competent  teachers,  and  competent  teachers  cannot 
be  obtained,  if  they  are  to  be  deprived  of  their  wages  for  the 
support  of  themselves  and  families,  by  process  of  garnishment. 
Besides,  if  a  judgment  was  rendered  against  the  garnishee  in 
this  case,  upon  what  property  could  it  be  enforced  ?  The 
garnishee  is  the  secretary  and  treasurer  of  the  board  of  edu- 
cation, and  would  not  be  liable  in  his  individual  capacity^ 
The  public  funds  in  his  hands  could  not  be  seized,  as  it  would 
be  as  much  against  public  policy  to  do  so,  as  to  garnishee  a 
municipal  oori>oration  for  the  salaries  of  its  officers,  which 
this  court  has  held  cannot  be  done.     We  therefore  affirm  the 
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judgment  of  the  court  that  the  salary  of  the  defendant,  Sla- 
ton,  was  not  subject  to  the  process  of  garnishment,  on  the 
ground  of  public  policy,  he  being  a  teacher  in  a  public  school 
institution  of  the  state  recognized  by  the  general  assembly  as 
such. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Rust,  Johnston  &  Lockett,  plaintiffi  in  error,  vs.  Peter 
MoLaben,  defendant  in  error. 

A  motion  for  a  new  trial  made  in  term  cannot  be  heard  in  vacation  over  the 
objection  of  either  party,  unless  an  order  be  taken  for  that  purpose,  or  it  be 
so  directed  in  the  rule  nisi. 

New  trial.  Before  Judge  Strozer.  Dougherty  Superior 
Court     April  Term,  1874. 

The  jury  having  returned  a  verdict  in  favor  of  the  plain- 
tiff, the  defendants,  during  the  term,  obtained  a  rule  nm,  re« 
quiring  the  plaintiff,  on  various  grounds,  to  show  cause  why 
a  new  trial  should  not  be  granted.  After  the  adjournment  of 
court,  and  over  the  objection  of  defendants,  the  Judge  called 
up  said  motion  and  overruled  it,  whereupon  the  defendants 
excepted. 

R.  F.  Lyon,  for  plaintiffs  in  error. 

Wright  &  Warren;  Vason  &  Davis,  for  defendant. 

Trippe,  Judge. 

Section  3719  of  the  Code  provides  that  all  applications  for 
a  new  trial,  except  in  extraordinary  cases,  must  be  made  dur- 
ing the  term  at  which  the  trial  was  had,  but  may  be  heard, 
determined  and  returned  in  vacation.  This  was  but  an  en- 
actment into  a  statute  of  the  principle  established  in  Gh*adyv9. 
StghtowcTf  1  Kelly,  252,  and  Johnson  vs.  BemiSy  4  Georgia, 
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157.  Those  cases  construe  the  judiciary  act  of  1799  on  tlial 
subject,  and  in  both  it  was  held  that  the  judges  maj  make 
rules  for  new  trials  returnable  in  vacation.  Id  the  latter  case 
the  judgment  was,  that  the  motion  could  not  be  heard  and 
determined  in  vacation,  unless  an  order  was  taken  for  thai 
purpose,  or  it  be  so  directed  in  the  rule  mai.  The  Code  means 
nothing  more,  and  there  are  strong  reasons  for  holding  thai 
the  long  established  rulings  and  practice  in  this  state  sliould 
not  be  abolished  bjr  implication.  The  construction  we  give 
to  this  section  is  the  one  that  it  has  uniformly  received  since 
the  adoption  of  the  Code. 
Judgment  revarsed. 


Howard  &  Soule,  plaintiffs  in  error, ««.  K  M.  Stbicklakd, 
defendant  in  error. 

Howard  &  Soulb,  plaintifis  in  error,  w.  W.  P.  Trout  & 
Company,  defendants  in  error. 

(TbcK  cases  were  heard  and  decided  >«psthcf.) 

Where  tbere  was  no  evidence  to  sustain  the  judgment  of  the  justice,  the  or- 
der of  the  superior  court  dismissing  the  writ  of  certiorari  thereto,  was  er- 
ror. 

Ckrtiorari.   Evidence.   Before  Judge  Undebwood.   Floyd 
Superior  Court.    July  Term,  1874. 

For  the  facts,  see  tbe  decision. 

J.  N.  Glenn,  for  plaintifi&  in  error. 

Forsyth  &  Reese,  by  T.  W.  Alexander,  for  defend- 
ants. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari  from 
a  justice  court,  on  the  bearing  of  which  tbe  court  overruled. 
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the  grounds  taken  in  the  certiorari  aixl  dismissed  it;  where- 
upon the  plaintiff  excepted.  It  appears  from  the  reoonl  that 
two  attachments  in  favor  of  the  plaintiffs  therein  had  been 
levied  on  two  sewing  machines,  as  the  property  of  one  Fitz- 
gerald^ which  were  claimed  by  Howard  &  Soule  as  their  prop- 
erty. On  the  trial  of  the  claim  in  the  justice  court,  the 
property  levied  on  was  found  subject  to  the  attachments.  On 
examining  the  evidence  had  on  the  trial  in  the  justice  court, 
there  is  nothing  going  to  show  that  the  sewing  machines  were 
the  property  of  Fitzgerald,  but  on  the  contrary  the  evidence 
is  quite  clear  that  the  machines  were  not  his  property.  In 
our  judgment  the  court  erred  in  not  sustaining  the  certiorari 
and  ordering  a  new  trial. 

Let  the  judgment  of  the  court  below  be  reversed. 


William  A.  Daniel,  plaintiff  in  error,  vs.  Swift,  Murphy 
&  Company,  defendants  in  error. 

A  warehouseman  and  factor  who  has  made  advances  on  cotton  stored  with 
him,  is  not  estopped  from  claiming  reimbursement  out  of  the  proceeds  of 
the  sale  thereof,  from  a  mere  omission  to  inform  a  purchaser  of  the  cotton 
that  such  advances  had  been  made,  when  the  purchaser  deposits  the  receipts 
for  the  cotton  with  him,  and  directs  that  it  be  sold  on  his  (the  purchaser's) 
account. 

Factors.  Lien.  Estoppel.  Before  Judge  James  John- 
son.   Talbot  Superior  Court.     September  Term,  1874. 

Swift,  Murphy  &  Company  brought  complaint  against 
Daniel,  on  an  account  for  $151  80.  The  defendant  pleaded 
the  general  issue  and  set-off  as  follows : 

Swift,  Murphy  &  Company  to  William  A.  Daniel.  Dr, 

February  27,  1869.    To  six  bales  of  cotton I699  50 

Interest  for  six  months 26  52 

I726  02 
Credit  by  cash 409  50 

The  evidence  presented  the  following  &cts : 
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One  Ferryman  deposited  with  plaintifi^,  as  warehonsemen 
and  factors,  six  bales  of  cotton,  upon  which  they  made  vari- 
ous advances  to  him.  Subsequently  he  transferred  the  cotton 
receipts  to  defendant,  who  handed  them  to  the  phiintiffs,  with 
instructions  to  sell  the  cotton  on  his  account.  Plaintiffs  said 
nothing  to  him  in  reference  to  the  advances.  They  sold  the 
cotton,  deducted  the  amount  advanced  by  them,  and  paid  the 
balance,  $409  50,  tu  defendant.  The  defendant  claimed  that 
the  entire  proceeds  of  the  cotton,  less  commissions,  should  be 
paid  to  him.     This  constituted  the  basis  of  his  claim  of  set-off. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
if,  at  the  time  'Hhe  defendant  deposited  the  receipts  with  the 
plaintiffs  with  instructions  to  sell  the  cotton  on  his  account, 
the  plaintiffs  made  no  claim  for  advances  made  by  them  to 
Perr}'man,  then  the  plaintifi&  are  bound  to  the  defendant  for 
the  proceeds  of  the  sale  of  the  cotton,  notwithstanding  ad- 
vances they  may  have  made  to  Ferryman.'* 

The  court  refused  thus  to  instruct  the  jury,  and  charged  to 
the  contrary.     To  this  the  defendant  excepted. 

The  jury  found  for  the  plaintiffs.  Error  is  assigned  upon 
the  above  grounds  of  exception. 

WiLiJs  &  Willis;  Blandford  &  Garrard,  for  plain- 
tiff in  error. 

E.  H.  Worrill,  for  defendants. 

Trippe,  Judge. 

The  mere  omission  of  Swift,  Murphy  &  Company  to  in- 
form Daniel  that  they  had  made  advances  to  Ferryman,  on 
the  cotton,  when  Daniel  left  the  receipts  with  them  and  di- 
rected the  sale  of  the  cotton,  was  not  a  forfeiture  of  their  lien 
as  factors  on  the  cotton.  Had  the  request  made  by  Daniel  to 
the  court  to  charge  the  jury  gone  further,  and  been  authorized 
by  the  evidence,  to-wit :  that  if  Daniel  had  been  damaged  by- 
such  omission,  then  to  the  extent  of  such  damage  he  could 
deny  plaintiff's  right  to  retain  for  a<Ivances  made  by  them,  it 
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would  have  presented  a  different  question.  But  as  the  case  is 
presented  in  the  re<*ord,  it  wouhl  be  a  hard  rule  to  say,  that 
where  a  factor  receives  orders  to  sell  from  a  purchaser  of  the 
consignor  of  goods  in  the  factor's  hands  on  which  lie  has  a 
Hen  for  advances — indeed,  in  which  he  has  a  qualified  prop- 
erty— he  lofees  his  lien,  his  property,  by  failing  to  notify  8U(4i 
purchaser  of  the  fact  that  the  advances  had  been  made.  Some- 
thing more  than  the  omission  to  give  notice  is  required. 
Judgment  affirmed. 


Martin  T.  Hollis,  executor,  and  Frances  E.  Hollis,  ex- 
ecutrix, plaintiflGj  in  error,  v%.  Calvin  Calhoun,  defend- 
ant in  error. 

1,  It  may  well  be  doubted  whether  the  5th  section  of  the  relief  act  of  1868, 
which  declares  that  in  all  suits  under  that  act,  "  both  parties  "  shall  be  com- 
petent witnesses,  was  intended  to  repeal  the  act  of  1866,  which  declares 
that  where  one  of  the  original  parties  to  the  contract  or  cause  of  action  in 
issue  or  on  trial  is  dead,  the  other  party  should  not  be  admitted  to  testify  in 
his  own  favor. 

2.  Where  one  of  the  parties  to  the  contract  or  cause  of  action  in  issue  or  on 
trial  is  dead,  the  other  party  is  not  a  competent  witness  in  his  own  favor, 
even  though  the  deposition  of  the  deceased  may  be  in  court :  Aliter^  if 

'    such  deposition  is  read. 

Witness.  Before  Judge  James  Johnson.  Talbot  Supe- 
rior Court.     September  Term,  1874. 

For  the  facts,  see  the  decision. 

Marion  Bethune;  E.  H.  Worrill;  G.  N.  Forbes,  for 
plaintiffs  in  error. 

Blandford  &  Garrard,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintifis  brought  their  action  against  the  defendant  on 
two  promissory  notes  for  $600  00,  dated  in  1860,  due  25th 
December  of  the  same  year,  payable  in  gold  or  silvor.  On 
the  trial  of  tixe  case  the  defendant  was  offered  as  a  witness  to 
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prove  a  tender  of  Confederate  money  to  the  plaintiffs'  testator, 
Kichard  Hollis,  and  also  to  prove  a  payment  of  $100  00  in 
gold  to  said  testator,  in  full  accord  and  satisfaction  of  the 
<lebt.  To  the  introduction  of  this  evidence  of  the  defendant 
the  plaintiffs  objected^  on  the  ground  that  their  testator,  Rich- 
ard Hollis,  was  dead.  The  court  overruled  the  objection  and 
allowed  the  defendant  to  testify  in  his  own  favor,  whereupon 
the  plaintiff  excepted. 

1.  It  was  admitted  that  the  interrogatories  of  Richard  Hol- 
lis had  been  taken  in  the  case  during  his  lifetime,  and  were 
then  in  court,  but  were  not  offered  in  evidence  by  the  plain- 
tiffs. It  may  well  be  doubted  whether  the  fifth  section  of  the 
act  of  1868,  which  declares  that  in  all  suits  under  that  act 
"both  parties*'  shall  be  competent  witnesses,  was  intended  to 
re})eal  the  act  of  1866,  which  declares  that  where  one  of  the 
original  parties  to  the  contract  or  cause  of  action  in  issue  or 
on  trial  is  dead,  the  other  party  shall  not  be  admitted  to  tes- 
tify in  his  own  favor.  The  act  of  1868  evidently  contem- 
plates that  "both  parties"  when  in  life,  shall  be  competent 
witnesses.  But  be  tliat  as  it  may,  the  ilefendaut  in  this  case 
was  only  a  competent  witness,  under  that  act,  to  prove  the  ten- 
der of  Confederate  money,  which  would  not  have  been  any 
legal  defense  to  the  plaintiff's  action. 

2.  In  our  judgment  the  defendant  was  not  a  competent 
witness  to  prove  an  accord  and  satisfaction  of  the  plaintiff's 
debt  made  with  their  testator,  in  his  lifetime,  he  being  dead. 
The  fact  that  the  testator's  interrogatories  had  been  taken  in 
his  lifetime,  and  were  in  court  but  not  read  in  evidence  by 
the  plaintiffs,  did  not  make  tlie  defendant  a  competent  wit- 
ness to  testify  in  his  own  favor.  If  the  interrogatories  of  the 
testator  had  been  rtad  in  evidence  by  the  plaintiffs,  then  the 
defendant  could  have  testified  in^his  own  favor,  as  was  held 
in  Monroe  vs.  Napier ^  52  Georgia  Reports^  385.  The  admis- 
sion of  the  testimony  of  the  defendant  to  prove  an  accord  and 
satisfaction  of  the  debt  with  the  testator  in  his  lifetime,  be 
being  dead,  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 
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William  J.  Dickson  et  aL,  plaiiitiflTs  in  error,  vs,  G.  &  S. 
Saloshin,  defendants  in  error. 

Where  it  is  stipulated  in  a  promissory  note  that  the  maker  is  to  pay  counsel* 
fees  for  collection,  without  specifying  the  amount,  and  in  the  suit  brought 
on  the  note,  a  claim  is  set  up  for  a  certain  sum  as  attorney's  fees,  a  plea  of 
the  general  issue  filed  thereto  is  not  demurrable  on  the  ground  that  it  is  not 
an  issuable  defense ;  and  it  was  error  in  the  court  to  strike  the  plea,  espe- 
cially when  the  judgment  awarded  by  the  court  included  the  amount  claimed 
for  such  fees. 

Promissory  notes.  Contracts.  Pleadings.  Before  Jndge 
Buchanan.  Coweta  Superior  Court.  -September  Term,  1874. 

G.  &  S.  Saloshin  brought  assumpsit  against  William  J. 
Dickson  and  Thomas  G.  Dickson  for  $1,598  40,  besides  in- 
terest, alleging  that  the  defendants,  on  January  4th,  1873, 
made  a  jpint  and  several  promissory  note,  whereby,  on  or  be- 
fore October  16th,  thereafter,  they  promise<l  to  pay  M.  Sa- 
loshin or  bearer,  $848  48,  for  value  received,  and  such  counsel 
foes  and  costs  as.  might  be  incurred  -in  collecting  the  same. 
That  said  note  was  assigned  to  the  plaintiffs  for  a  valuable 
consideration,  before  due.  That  the  counsel  fees  incurred  in 
collecting  the  same  amounted  to  $85  00.  That  on  January 
7th,  1873,  said  defendants  made  their  obligation  in  writing, 
whereby,  in  consideration  of  $520  00  cash  paid  to  them,  they 
bound  themselves  to  deliver  to  the  plaintiffs,  on  or  before 
December  1st,  thereafter,  four  thousand  five  hundred  pounds 
of  lint  cotton,  and  in  default  of  said  delivery  to  pay  to  the 
plaintiff  by  the  day  last  aforesaid  $750  00,  with  interest 
from  said  7th  of  January,  ^t  ten  per  cent,  per  annum  oa  said 
$520  00.  That  afterwards,  when  said  four  thousand  five 
hundred  pounds  of  cotton  became  due,  the  said  defendants 
foiled  to  deliver  the  same,  whereby  the  plaintiflfe  became  en- 
titled to  receive  the  sum  of  money  aforesaid. 

The  defendants  pleaded  the  general  issue.  The  plaintifls 
moved  to  strike  such  a  plea.  The  motion  was  sustained  and 
the  defendants  excepted. 
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Ui>on  the  first  note  there  was  a  credit  of  $321  14^  of  date 
November  8th,  1873. 

The  court  renderetl  judgment  for  the  plaintiiTs  for  the 
amount  sued  for,  including  the  attorney's  fees  claimed.  To 
this  defendants  excepted. 

Error  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

J.  B.  S.  Davis  ;  L.  H.  Featherston,  for  plaintiflfe  in 
error. 

BiGBY  &  McClbndon,  for  defendants. 

Trippe,  Judge. 

,  One  of  the  claims  sued  on  was  for  $848  48,  and  for  coun- 
sel fees  stipulated  therein  to  be  paid.  The  amount  of  these 
fees  sued  for,  as  set  out  in  the  petition,  was  $85  00.  On  this 
note  was  a  credit  of  $321  04,  entered  twenty-four  days  afler 
its  maturity.  Of  the  principal  there  was  due  only  about 
$530  00,  and  at  the  date  of  the  judgment,  principal  and  in- 
terest of  this  note,  was  about  $560  00;  and  yet  counsel  fees  to  . 
the  amount  of  $85  00  were  claimed  and  inclu(le<I  in  the  judg- 
ment which  was  awardeil  by  the  court  after  the  plea  of  the 
general  issue  was  stricken.  No  fees  were  claimed  on  the  other 
paper,  and  no  amount  for  fees  was  expressed  in  the  first.  We 
have  no  idea  that  the  attention  of  the  court  was  called  to  the 
amount  by  which  the  judgment  was  increased  on  account  of 
such  fees,  nor  do  we  say  that  proper  proof  might  not,  under 
some  circumstances,  authorize  the  sum  allowed.  But  we  are 
dear  that  in  such  a  case  the  party  was  entitled  to  his  plea  of 
tlie  general  issue.  That  plea  would  certainly  have  been  an 
issuable  defense  on  that  question.  We  do  not  say  that  the 
plea  of  the  general  issue  is  not  an  issuable  defense,  under  our 
system,  in  any  and  all  cases.  Speaking  for  myself,  I  am 
strongly  inclined  to  think  it  is.  It  is  true  it  gives  the  defense 
but  a  limited  range,  under  our  statute,  especially,  when  suit  is 
brought  on  a  promissory  note.    But  by  it  the  defendant  comes 
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fully  and  squarely  into  court,  with  all  the  rights  of  any  other 
defendant  as  to  any  and  all  issues  which  the  plaintiff  presents, 
and  is  to  sustain  by  proof.  Generally,  this  is  met  on  the  part 
of  plaintiff  by  the  production  of  his  note;  but  there  may  be 
credits  of  such  a  character  on  the  note  which  the  plaintiff  in- 
troduces, or  other  entries  requiring  consideration  by  a  jury. 
Be  this  as  it  may,  we  all  have  no  doubt  that  in  this  case  it 
was  error  to  strike  defendant's  plea  on  the  ground  that  it  was 
only  a  plea  of  the  general  issue. 
Judgment  reversed. 


John  B.  Tippin,  plaintiff  in  error,  t7«.  S.  M.  H.  Byrd,  ad- 
ministrator, defendant  in  error. 

1.  There  being  nothing  in  the  pleadings  of  either  party  showing  that  any  ben- 
efit was  claimed  under  the  ordinance  of  1865,  the  plaintiff  was  an  incom- 
petent witness  to  testify  in  his  own  favor,  the  other  party  to  the  contract 
being  dead. 

2.  The  verdict  is  supported  by  the  testimony. 

Witness.  New  trial.  Scaling  ordinance.  Before  Judge 
McCuTCHEN.     Polk  Sui)erior  Court.     August  Term,  1874. 

For  the  facts,  see  the  decision. 

Alexander  &  Wright,  for  plaintiff  in  error. 

Warren  Akin,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant, Elijah  Byrd,  in  his  lifetime,  to  recover  the  difference 
in  the  price  of  fi>rty-three  bales  of  cotton,  which  the  plaintiff 
alleges  he  purchased  from  the  defendant  in  June,  1862,  at 
twelve  and  one-half  cents  per  pound,  and  which  the  defend- 
ant refused  to  deliver,  the  price  of  cotton  having  risen  in 
value,  after  the  making  the  contract  and  the  time  speci^ed 
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therein  for  the  delivery  of  the  cotton.  On  the  trial  of  the 
case,  the  jury  found  a  verdict  for  the  defendant.  The  plain- 
tiff made  a  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law,  contrary  to  the  evidence,  and 
without  evidence;  and  because  the  court  erred  in  not  allowing 
the  plaintiff  to  testify  in  his  own  favor,  as  set  forth  in  the 
record.  The  court  overruled  the  motion,  and  the  plaintiff 
exceptel.  It  appears  from  the  record  that  Elijah  Byrd,  with 
whom  the  contract  was  made,  died  [)ending  the  suit,  and  that 
S.  M.  H.  Byrd,  his  administrator,  was  made  a  party  defendant 
thereto. 

The  plaintiff  offered  in  evidence  the  following  paper  writing: 

"Polk  County,  June  28th,  1862. 
"J.  B.  Tippin,  bought  of  Elijah  Byrd  forty-three  bags  of 
cotton,  twelve  and  one-half  cents  per  pound,  to  be  weighed 
and  paid  for  at  his  house,  and  delivered  at  Rome — ^fifty  cents 
per  bag  for  hauling.     Received  $50  00  on  the  above. 

(Signed)  "  Elijah  Byrb.'' 

The  plaintiff  proved  that  twelve  and  one-half  cents  in  Con- 
federate money  was  the  full  market  price  far  cotton  at  the 
time  of  the  contract,  and  that  was  the  common  currency  of 
the  country;  that  cotton  advanced  in  price  after  the  making 
the  contract,  between  the  28th  of  June  and  the  8th  of  Sep- 
tember, 1862,  to  more  than  thirteen  cents  per  pound,  but  how 
much  more  the  record  does  not  show.  The  plaintiff  also  of- 
fered in  evidence  a  letter  written  by  Elijah  Byrd  to  him,  dated 
8th  of  September,  1862,  in  which  he  stated  that  he  had  de- 
termined to  let  him  have  his  cotton  at  twelve  and  one-half 
cents  per  pound,  as  per  contract;  that  he  was  ready  to  weigh 
it  and  receive  the  payment  for  it  at  his  gin-house,  according 
to  contract,  and  that  he  should  be  ready  to  haul  it  to  Rome, 
as  he  agreed;  that  he  should  require  him  to  take  the  cotton 
and  pay  for  it  in  gold  and  silver,  as  he  was  not  willing  to  take 
any  other  currency;  to  let  him  know  when  he  should  see  him 
at  his  place  as  he  should  require  the  matter  closed  at  once. 

1.  Was  the  plaintiff  a  competent  witness?    The  3854th 
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section  of  the  Code  declares^  in  express  terms,  that  where  an 
executor  or  administrator  is  a  party  in  any  suit  on  a  contract 
of  his  testator  or  intestate,  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor.  This  is  not  an  open  ques- 
tion in  this  court:  Leaptrot  V8,  Robertson,  44  Georgia  Re- 
ports, 46.  But  it  is  insisted  that  tliis  case  is  taken  out  of  that 
general  rule,  by  the  provisions  of  the  act  of  18th  December, 
1866,  which  declares  that  in  all  cases  arising  under  the  ordi- 
nance of  1865  either  party  shall  be  a  competent  witness  to 
prove  any  of  the  facts  authorized  to  be  proved  by  said  ordi- 
nance. The  reply  is,  that  there  is  nothing  in  the  plaintiff^s 
declaration  or  the  pleadings  of  either  party  going  to  show 
that  any  benefit  whatever  was  claimed  -under  the  ordinance  of 
1865.  The  plaintiff  does  not  even  allege  that  the  contract 
made  with  the  defendant's  intestate  was  a  Confederate  contract, 
so  as  to  bring  it  within  the  ordinance  of  1865,  and  for  that 
reason  he  was  not  a  competent  witness  in  this  case,  under  the 
act  of  the  18th  of  December,  1866. 

2.  There  was  no  evidence  before  the  jury  that  the  plaintiff 
offered  to  comply  with  the  terms  of  the  contract  on  his  part, 
and  if  ive  were  to  assume  that  the  cotton  was  to  have  been 
paid  for  in  Confederate  monfey,  there  is  no  evidence  in  the 
record  as  to  the  value  of  Confederate  money  at  that  time.  In 
view  of  the  evidence  before  the  jury,  we  cannot  say  the  ver- 
dict was  wrong,  and  therefore  we  will  not  control  the  discre- 
tion of  the  court  in  refusing  to  set  it  aside. 

Let  the  judgment  of  the  court  below  be  affirmed. 


[64    12li 

■  54    12ll 

William  Reedy,  plaintiff  in  error,  vs.  Archibald  Helms,  ^^^  ^^ 
defendant  in  error.  lfia)726|' 

A  defendant  is  sued  in  a  justice  court  for  less  than  $$o  oo,  and  pleads  a  tes- 
ofT  to  the  amount  of  ^90  00.  With  the  plea  is  filed  an  affidavit  that  the 
account  pleaded  as  a  set-off  is  just  and  correct : 

J/ie/df  that  an  appeal  lies  from  the  judgment  of  the  justice  of  the  peace  ren- 
dered in  the  case. 
Vol.  liv.  9. 
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Justioe  Courts.  Appeals.  Before  Judge  James  Johxsok. 
Talbot  Superior  Court    September  Term,  1874. 

Helms  brought  suit  agaiust  Reedj  in  the  justice  court  for 
the  nine  hundred  and  fourth  district,  on  an  account  for  $34  98. 
The  defendant  pleaded  set-off  of  an  account  for  $97  85.  The 
court  rendered  judgment  for  the  plaintiff  for  $28  23.  The 
defendant  appealed  to  the  superior  court  In  the  latter  tri- 
bunal the  plaintiff  moved  to  dismiss  the  appeal  because  the 
amount  sued  for  by  him  was  for  less  than  $50  00.  The  de- 
fendant objected  that  his  plea  of  setoff  covered  an  amount 
exceeding  $50  00.  The  motion  was  nevertheless  sustained, 
and  the  defendant  excepted. 

Marion  Bethune,  by  E.  H.  Worbill,  for  plaintiff  in 
error. 

No  appearance  for  defendant 

Trippb,  Judge. 

The  constitution,  in  article  v.,  section  6,  ordains  that  ''jus- 
tices of  the  peace  shall  have  jurisdiction,  except  as  hereinafter 
provided,  in  all  civil  cases  where  the  principal  sum  claimed 
does  not  exceed  $100  00,  and  may  sit  at  any  time  for  the  trial 
of  such  cases;  but  in  cases  where  the  sum  claimed  is  more 
than  $50  00,  there  may  be  an  appeal  to  the  superior  court, 
under  such  regulations  as  may  be  prescribed  by  law."  Does 
this  give  the  right  of  appeal  only  in  cases  where  the  plaintiff 
•claims  more  than  $50  00,  or  does  it  allow  the  appeal  when 
the  defendant  pleads  a  set-off  greater  than  $50  00,  although 
he  be  sued  for  a  less  amount  than  $50  00?  We  think  it  in- 
•cludes  the  right  in  both  instances.  A  plea  of  set-off  is  a 
•cross-action,  and  when  it  is  filed  the  plaintiff  cannot  dismiss 
his  action  so  as  to  interfere  with  such  plea,  unless  by  leave  of 
the  court  on  sufficient  cause  thereon  :  Code,  section  2907.  The 
policy  ot  this  constitutional  provision  was  to  secure  trial  by 
jury  where  the  party's  rights  involved  more  tlian  $50  00. 
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Whether  the  litigation  is  produced  directly  hy  the  claim  set 
up  hy  the  plaintiff  or  by  plea  of  defendant  against  his  ad- 
versary, the  principle  is  the  same ;  the  reason  is  as  strong  for 
a  jury  trial  in  one  case  as  the  other.  Besides,  does  not  the 
issue,  whether  presented  by  the  one  party  or  the  other,  involve 
a  sum  claimed  which  is  more  than  $50  00  ?  The  constitution 
does  not  say  where  the  sum  claimed  by  the  plaintiff  is  more 
than  $50  00,  but  only  speaks  of  the  amount  which  is  to  be 
adjudicated.  There  is  no  possible  reason  which  would  make 
good  the  construction  that  the  appeal  is  limited  to  cases  where 
the  plaintiff  claims  over  $50  00.  In  this  case  the  defendant 
pleaded  a  set-off,  claiming  more  than  $50  00  against  the 
plaintiff,  even  if  tlie  latter's  claim  were  allowed  and  deducted. 
The  plea  was  sworn  to.  There  was  that  guaranty  that  plain- 
tiff was  not  to  be  vexed  by  frivolous  litigation,  and  even  if  it 
finally  appeared  that  he  was,  he  had  his  right  to  damages  for 
a  frivolous  appeal.  In  our  opinion  the  proper  construction  of 
the  constitution  allows  to  the  defendant  the  right  of  appeal, 
and  tlie  plaintiff  would  have  had  the  same  right,  had  judg- 
ment been  rendered  against  him  by  the  justice  for  the  full 
amount  of  the  set-off. 
Judgment  reversed. 


SouLE  Redd,  executor,  plaintiff  in  error,  vs.  Mark  H. 
Blandford  et  a/.,  defendants  in  error. 

1.  The  sale  of  a  house  and  lot  under  a  judgment  obtained  against  the  testa- 
tor during  his  life,  to  which  a  claim  has  been  filed  by  a  purchaser  from 
such  testator,  will  not  be  enjoined  at  the  instance  of  the  executor. 

2.  The  prosecution  of  a  bill  in  equity  against  an  executor  will  not  be  en- 
joined where  no  averments  are  made  showing  why  he  cannot  protect  him- 
self by  pleading  thereto  aiyr  defense  he  may  have. 

Admfnistrators  and  executors.  Injunction.  Before  Judge 
James  Johnson.  Muscogee  County.  At  Chambers,  March 
6th,  1875.  • 
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Any  further  report  of  this  case,  beyond  what  is  set  forth  in 
the  decision,  is  deemed  unnecessary. 

Ingram  &  Crawford,  for  plaintiff  in  error. 

Blandford  &  Garrard  ;  Pbabody  &  Brannon  ;  Lit- 
tle &  Crawford,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants, praying  for  an  injunction  to  restrain  the  sale  of  a 
house  and  lot  by  one  of  the  defendants,  and  to  restrain  the 
other  defendants  from  prosecuting  a  bill  in  equity  against  the 
complainant,  as  executor.  The  presiding  judge,  on  hearing 
the  parties  on  a  rule  to  show  cause,  refused  the  injunction 
prayed  for,  and  the  complainant  excepted. 

1.  The  judgment  on  which  the  execution  issued  had  beea 
obtained  against  the  complainant's  testator  some  time  previous 
to  iiis  death,  and  the  house  and  lot  levied  on  was  sold  and 
conveyed  by  the  complainant's  testator  to  one  Hamberger, 
who  has  claimed  the  same.  What  the  complainant,  as  exe- 
cutor, has  to  do  with  the  litigation  between  the  plaintiff  ia 
the  execution  and  the  claimant  to  the  house  and  lot  levied  on, 
or  why  the  plaintiff  in  the  execution,  which  has  been  levied 
thereon,  should  be  enjoined  from  enforcing  his  judgment 
against  that  property,  is  not  at  all  apparent  to  us  from  the 
allegations  in  the  complainant's  bill.  If  there  are  any  good 
legal  or  equitable  reasons  why  the  house  and  lot  levied  on 
should  not  be  made  subject  to  the  execution,  the  presumption 
is  that  Hamberger,  the  claimant,  will  make  the  same  knowa 
in  due  time,  without  the  interference  of  the  executor,  the 
more  especially  when  it  is  alleged  that  his  testator's  estate  is 
insolvent. 

r 

2.  As  to  the  prayer  for  an  injunction  to  restrain  Stoddard 
&  Company  from  proceeding  with  their  bill  against  the  exe- 
cutor, nothing  is  alleged  why  he  cannot  protect  himself  by 
pleading  such  defenses  thereto  as  he  may  think  tfecessary  or 
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proper  for  his   protection.     In  our  judgment  there  was  no 
error  in  refusing  the  injunction  on  the  allegations  contained 
in  the  bill  and  answer  of  the  defendant  Bland  ford. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Meador  &  Brother,  plaintiflfe  in  error  m.  George  Sharpe, 
Jr.,  defendant  in  error. 

One  who  receives  goods  consigned  to  him  to  be  sold  on  commission,  and  who 
sells  the  same  and  fails  to  pay  over  the  proceeds,  creates  a  debt  whilst  act- 
ing in  a  fiduciary  character,  from  which  he  is  not  released  by  obtaining  a- 
discharge  under  the  bankrupt  act  of  the  United  States. 

Bankrupt.  Factors.  Before  P.  L.  Mynatt,  Esq.,  Judge 
'pro  hae  vice,    Fulton  Superior  Court.     October  Terra,  1874., 

This  was  assumpsit  for  proceeds  of  certain  liquors  left  hy 
Meador  &  Brother  with  Sharpe  for  sale  on  commission. 
They  proved  the  receipt  of  the  liquors  "on  sale;"  the  sale  of 
them  by  Sharpe,  and  their  value,  and  his  failure  to  pay  on 
demand.  The  defense  was  that  Sharpe  had  been  discharged 
in  bankruptcy.  It  was  shoWn  that  in  1866  Sharpe  was  a 
wholesale  dealer  in  liquors,  having  a  bonded  warehouse  in 
Atlanta,  Georgia,  and  sold  plaintiffs'  goods  under  an  agree- 
ment that  he  should  have  the  excess  over  a  fixed  price  for  his 
commission. 

The  question  being  whether  his  discharge  in  bankruptcy 
discharged  him  from  that  debt,  the  court  charged  the  jury, 
*'that  if  the  goods  were  left  with  defendant  to  be  sold  by  him 
and  the  proceeds  to  go  to  plaintiffs,  they  were  not  left  in  the 
way  to  produce. the  fiduciary  relation  contemplated  by  the 
bankrupt  act,  and  defendant  would  be  discharged." 

The  jury  found  for  defendant.  A  new  trial  was  moved 
for  upon  the  grounds  that  the  verdict  was  contrary  to  law  and 
without  evidence,  and  that  the  court  erred  in  charging  the 
jury  as  to  the  fiduciary  relation  as  stated. 

•The  motion  was  overruled,  and  the  plaintiffs  excepted. 
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Robert  Baugh;  A.  W.  Hammond  &  Son^  for  plaintifib 
in  error. 

W.  T.  Newman,  for  defendant. 

Trippe,  Judge. 

This  case  comes  within  and  is  controlled  by  the  decision  in 
Jones  &  (yDowd  vs.  Russell,  44  Georgia,  460.  It  is  true 
that  the  party  in  that  case  was  an  auctioneer  in  the  city  of 
Augusta,  and  had  given  bond  and  security  as  such.  But  the 
judgment  was  not  put  on  the  ground  tliat  he  was  an  officer, 
and  that  the  claim  was  one  against  him  for  de&lcation  as  an 
officer.  Goods  had  been  committed  to  him  to  sell  and  pay 
the  proceeds  to  the  owner,  and  it  was  held  that  his  certificate 
of  discharge  in  bankruptcy  did  not  discharge  him  from  his 
liability  for  thede&ult  of  non-payment  of  the  money  received 
by  him  whilst  acting  in  a  fiduciary  capacity.  The  fiicts  in 
this  case  are  very  much  like  that,  except  the  one  of  being  an 
auctioneer.  As  already  stated,  the  decision  was  not  put  on 
that  ground.  We  are  aware  of  the  conflicting  decisions  that 
Jiave  been  made  on  this  point  under  the  bankrupt  act  of  1867 : 
46  California,  647;  104  Mass.,  245;  6  Blatchf.,  292;  and  also 
of  the  rulings  under  the  act  of  1841 ;  7  Metcalf,  328;  7  Ala., 
336;  2  How.,  208,  but  we  see  no  sufficient  authority  to  justify 
the  overruling  of  Jones  &  (fDowd  vs.  Rvssell^ 

Judgment  reversed. 


C.  C.  Moore,  plaintiff  in  error,  vs.  James  M.  Cabroli^ 
defendant  in  error. 

Where  a  note  was  made  by  a  non-resident  without  the  limits  of  this  state, 
and  such  maker  subsequently  removed  here,  suck  period  of  non-residence 
will  not  be  excluded  in  computing  the  time  necessary  to  bar  a  suit  upon 
such  instrument 
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Statute  of  limitations.  Promissory  notes.  Before  Judge 
Eniqht.    Towns  Superior  Court.    November  Term,  1874. 

This  case  is  reported  in  the  decision. 

W.  T.  Cbane,  by  C.  D.  Phillips,  for  plaintiff  in  error. 

EiNSET  &  Blackwell  ;  C.  H.  Sutton  ;  Thomas  F. 
Greer,  for  defendant. 

Warner,  Chief  Justice. 

Moore  sued  Carroll  in  a  justice  court  on  a  promissory  note 
for  $50  00,  dated  2l6t  July,  1860,  and  due  one  day  after 
date.  The  defendant  pleaded  tiie  statute  of  limitations,  which 
the  justice  overruled,  and  gave  judgment  for  tlie  plaintiff. 
The  defendant  sued  out  a  writ  of  certiorari  to  the  superior 
court,  and  on  the  hearing  tliereof  the  court  sustained  the  cer- 
tiorari,  and  decided  that  the  note  was  barred  by  the  statute 
of  limitations ;  whereupon  the  defendant  in  certioraH  excepted. 
It  appears  from  the  record  that  the  note  was  made  in  the 
state  of  California,  and  the  defendant  returned  to  this  state 
and  was  sued  here.  This  was  not  a  case  in  which  the  note 
was  made  in  this  state,  and  the  maker  thereof  aflerwards  re- 
moved/rom  the  state,  so  as  to  bring  him  within  the  provis- 
ions of  the  2929th  section  of  the  Code,  which  declares  that 
if  the  defendant  shall  remove  from  the  state,  the  time  of  his 
absence  from  the  state  and  until  his  return  to  reside,  shall 
not  be  counted  or  estimated  in  his  favor.  There  was  no  error 
in  holding  that  the  plaintiff's  action  was  barred  by  the  statute 
of  limitations.  The  maker  of  the  note,  and  the  payee  there- 
of, were  both  citizens  of  California  when  the  note  was  given, 
and  the  maker  of  the  note  has  not  removed  from  this  state 
since  the  making  thereof,  so  as  to  bring  him  witiiia  the  pro- 
vision of  the  Code  before  cited,  and  prevent  the  statute  from 
running  in  iiis  &vor :  Bishop  vs.  Sanford,  16  Georgia  i2e-> 
poiis,  1 ;  Pare  vs.  Mahone,  32  Ibid.,  253. 

Let  the  judgment  of  the  court  below  be  a£Srmed. 
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M  128 
88  330 


92  Old 

»2  740 

54  128 

119  266 


M  1^         Charles  Werner,  plaintiff  in  error,  w.  Robert  H.  Foot- 
^.Ji£  MAN,  admiDietrator,  defendaat  in  error. 

54    128 

1.  A  connter-affidavit  filed  to  stay  proceedings  onder  a  warrant  to  dispossess 
a  tenant  holding  over,  set  up  that  a  third  person  had,  a  month  previously, 

^  sued  out  a  amilar  warrant  against  him  for  the  same  premises,  and  that 
plaintiff  in  the  present  proceedings  had  said  to  affiant  in  a  conversation , 
that  he  had  sold  the  land  to  such  person,  and  further  set  up  that  his  lease 
had  not  expired.  On  motion,  all  was  stricken  from  the  affidavit  except  the 
last  ground : 

Jleld,  that  as  there  was  no  allegation  that  defendant  held  under  such  third 
person,  and  no  denial  of  bis  tenancy  under  the  plaintiff,  there  was  no  error 
in  the  ruling  of  the  court. 

2.  Under  section  4890  of  the  Code,  governing  such  cases  in  the  city  of  Sa- 
vannah, it  is  sufficient  for  the  landlord,  after  reciting  necessary  facts  in  his 
affidavit,  to  state  that  the  tenant  refusts  to  deliver  possession. 

3.  Though  a  defendant  may  be  entiHed  to  a  non-suit  at  the  conclusion  of  plain- 
tiff's evidence,  yet  if  it  be  refused,  and  evidence  subsequently  introduced, 
be  sufficient  to  authorize  a  verdict  for  plaintiff,  it  will  not  be  set  aside  on 
account  of  the  refusal  of  the  non-suit. 

4.  Although  the  charge  to  the  jury  may  not  have  been  strictly  correct  upon 
the  question  of  defendant's  refusal  to  give  possession,  yet  if  the  verdict  is 
what  it  should  have  been,  under  the  evidence,  this  court  will  not  set  it  aside. 

5.  The  statement  made  by  the  tenant  to  the  landlord  before  the  warrant  was 
sued  out,  that  he  "  would  give  him  (the  landlord)  trouble  to  get  posses- 
sion," or  that  **  he  would  hold  on  to  the  property,"  was  sufficient  to  dis- 
pense with  further  proof  of  a  refusal  to  surrender  possession. 

6.  It  was  not  competent  for  the  defendant  to  prove  that  a  custom  existed  be- 
tween landlords  and  tenants  in  the  city  of  Savannah,  for  the  purpose  of 
denying  the  legal  rights  which  the  plaintiff  had  under  a  written  contract. 

7.  Where  it  is  stipulated  in  a  written  contract  for  a  five  years'  lease,  that  the 
tenant  shall  have  ninety  days  after  its  termination  to  remove  the  improve- 
ments he  may  have  put  upon  the  premises,  and  the  landlord  does  not  sue 
out  a  warrant  to  dispossess  him  until  after  the  expiration  of  the  ninety  days, 
it  was  not  error,  (such  as  the  tenant  can  complain  of,)  for  the  court  to 
charge  that  the  lease  did  not  terminate  so  as  to  make  him  a  tenant  holding 
over  until  the  close  of  the  ninety  days,  and  that  the  jury  could  find  double 
rent  from  that  time. 

Proceedings  against  tenant.  Landlord  and  tenant.  Savan- 
nah/ Non-suit.  Custom.  Evidence.  Charge  of  Court.  New 
trial.  Lease.  Possession.  Before  Judge  Chisholm.  City 
Court  of  Savannah.    July  Terni^  1874. 
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Robert  H.  Footman,  as  administrator  on  the  estate  of 
Thomas  Clark,  on  June  6th,  1874,  before  W.  S.  Chisholm, 
judge  of  the  city  court  of  Savannah,  made  the  following  affi- 
davit, for  the  purposes  therein  mentioned,  to-wit : 

"GEORGIA— Chatham  County: 

**  Robert  H.  Footman,  administrator  of  the  estate  of  Thomas 
Clark,  deceased,  comes  before  the  undersigned,  the  judge  of 
the  city  court  of  Savannah,  and  deposes  that  Charles  Werner, 
of  said  city,  rented  from  him  for  one  year,  from  the  8th  day 
of  February,  A.  D.,  1873,  to  the  8th  day  of  February,  A.  D., 
1874,  all  that  lot  of  land  in  the  city  of  Savannah  known  in 
the  plan  of  said  city  as  lot  number  (20)  twenty,  Crawford 
ward,  at  and  for  the  rent  of  $150  00  per  annum,  and  with 
the  privilege  of  removing  from  the  said  lot,  within  ninety 
days  from  the  expiration  of  the  said  tenancy,  such  improve- 
ments as  might  be  thereon  at  the  time  of  such  expiration,  ex- 
cept fences,  which  said  period  of  ninety  days  expired  on  the 
9th  day  of  May,  A.  D.,  1874.  And  the  deponent  further 
says  that  the  said  Charles  Werner  refuses  to  deliver  posses- 
sion of  tire  premises  to  him,  and  tiiat  he  therefore  prays  that 
a  writ  of  possession  may  be  issued^  as  by  law  in  such  cases 
made  and  provided.       (Signed)         R.  H.  FOOTMAN. 

"Sworn  to  and  subscribed  before  me, 
this  6th  day^  of  June,  A.  D.,  1874. 
(Signed)  * "  W.  S.  Chisholm,  Judge.'' 

Upon  this  affidavit  a  warrant  was  issued,  and  the  following 
counter-affidavit  filed : 

"Personally  appeared  before  me,  the  above  named  Charley 
Werner,  who  being  duly  sworn,  deposes  and  says  that  he  has 
been  advised  to  believe,  and  believes,  and  submits  to  the  court 
that  said  Robert  H.  Footman,  administrator,  as  aforesaid,  has 
not  alleged  in  his  said  affidavit  any  good  and  sufficient  ground 
to  entitle  him  to  the  writ  of  possession  prayed  for.  And  depo- 
nent further  says^  that  about  one  month  ago  one  John  Dorsch- 
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er  sued  out  against  him  for  the  same  lot  of  land  a  writ  of  poe- 
sessioQ,  on  the  ground  tiiat  deponent  was  said  Dorseher^s 
tenant  of  said  lot  of  land,  and  that  deponent's  hose-had  ex^ 
piredy  to  which  proceeding  deponent  filed  his  counter-affida- 
vit, in  terras  of  the  law,  and  gave  the  bond  required ;  and 
that  said  Robert  H.  Footman  informed  deponent  in  oonversa* 
tion  that  he  had  sold  said  lot  of  land  to  said  John  H.  Dorscher, 
and  had  no  further  control  of  it,  and  deponent  submits  to  the 
court  whether,  under  the  foregoing  facts,  he  is  still  the  tenant 
of  Robert  H.  Footman,  and  whether  said  proceeding  against 
him  by  said  Footman  should  not  be  quashed.  And  deponent 
further  sajs  that  his  lease  of  said  lot  of  land,  number  twenty, 
Crawford  ward^  has  not  expired,  and  will  notexpire  for  some 
time  to  come.  (Signed)  CHARLES  WERNER. 

"Sworn  to,  etc.,  June  8th,  1874. 

"SiGMUND  EUSINGEB,  N.P.&E.  O.  J.  P.'' 

When  the  issues  made  by  said  affidavit  and  counter-affi- 
davit came  on  to  be  trieil,  the  plaintiff  moved  the  court 
to  strike  from  the  counter-affidavit  that  portion  thereof  by 
which  it  appeared  that  said  Footman  had  ceased  to  be  owner 
of  the  lot  of  land,  prior  to  action  brought,  having  sold  said 
lot  to  John  Dorscher,  who  had  already  proceeded  against  him 
in  the  same  matter.  This  motion  was  allowed  by  the  court, 
and  defendant  excepted. 

The  defendant  then  moved  the  court  to  dismiss  the  warrant 
to  dispossess,  on  the  ground  stated  in  the  counter-affidavit,  to- 
wit:  that  the  all^ations  in  the  affidavit  upon  which  said 
warrant  was  founded  were  insufficient,  in  law,  to  support  said 
warrant.  This  motion  was  disallowed,  and  the  defendant 
excepted. 

The  cause  then  went  to  the  jury,  and  the  plaintiff  proved 
the  execution  of  the  following  instrument  and  closed: 

"  THE  STATE  OF  GEORGIA— Chatham  County  : 

^^Know  all  men  by  these  presents,  that  I,  Greorge  W.  Davis, 
executor  of  the  estate  of  Thomas  Clark,  deceased,  of  the  first 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.        131 

Werner  vs.  Footman. 

part,  and  Charles  Werner,  of  the  second  part,  have  agreed 
that  for  and  in  consideration  of  the  semi-annual  rent  of  $25, 
to  be  punctually  paid  on  the  eighth  day  of  August  and  on 
the  eighth  day  of  Febraary  in  each  year,  commencing  from 
the  date  of  these  presents,  the  party  of  the  first  part  has  leased, 
and  by  these  presents  do  lease  to  the  party  of  the  second  part^ 
all  that  lot  of  land,  lying  and  being  in  the  city  of  Savannah, 
and  known  as  lot  number  twenty,  Crawford  ward,  for  the 
full  term  of  five  years  from  the  date  of  these  presents,  and 
it  is  fiirther  agreed  in  case  the  party  of  the  second  part  sliall 
fiul  to  pay  his  rent  at  the  end  of  each  six  months,  as  men-* 
tioned  above,  in  every  such  case  this  lease  shall  be  null  and 
void,  and  the  party  of  the  first  part  shall  immediately  take 
possession  of  the  leased  premises.  And  it  is  also  agreed  that 
all  such  improvements  as  shall  be  put  upon  said  lot,  shall  be 
liable  and  held  bound  for  the  rent  of  said  premises;  and  if 
the  party  of  the  second  part  shall  continue  in  possession  for 
the  full  term  of  his  lease  (the  rent  of  which  having  been  first 
punctually  paid)  then  such  improvements,  as  shall  be  on  the 
leased  premises  at  the  expiration  of  the  lease,  shall  be  re- 
moved (except  the  fences  which  are  to  be  left  in  good  order 
by  the  party  of  the  second  part,)  within  ninety  days  from  such 
expiration,  unless  the  parties  to  this  lease  in  that  time  make 
other  arrangements  respecting  such  improvements. 

"  In  testimony  whereof,  we  have  hereunto  set  our  hands  and 
seals^  this  eighth  day  of  February,  eighteen  hundred  and 
sixty-eight.    Savannah,  December  19th,  1867. 

(Signed)  "GEORGE  W.  DAVIS, 

"jEfceoutor  Estaie  Thomas  Clark. 
(Signed)  "CHARLES  WERNER. 

"In  presence  of 

"  George  Allen,  Jr., 

"  Z.  Winkler,  Not.  Pub.  O.  C' 

"Savannah,  12th  February,  1873. 
"We  mutually  agree  that  the  within' lease  shall  be  extend- 
ed for  the  term  of  one  year^  from  the  eighth  day  of  Feb^ 
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ruary,  1873,  to  the  eighth  day  of  February,  1874,  subject 
to  all  the  terms  and  conditions  therein  contained. 

(Signed)  "R.  H.  FOOTMAN, 

^^  Administrator y  etc.,  estate  Tliomas  Clark. 

(Signed)  "CHARLES  WERNER. 

**  Witness :  C.  J.  Ingram." 

Whereupon  the  defendant  moved  the  court  for  a  non-suit, 
on  the  ground  that  the  plaintiff  had  failed  to  show  that  de- 
fendant held  over  without  his  consent,  and  had  no  other  lease 
of  said  lot  than  the  one  above  set  forth,  or  that  he  had  refused 
to  deliver  possession  of  said  lot  of  land,  or  that  the  plaintiff 
had  ever  demanded  from  defendant  possession  thereof.  This 
motion  was  overruled,  and  defendant  excepted. 

The  defendant  testified  that  the  plaintiff  had  never  de-^ 
manded  from  him  or  requested  him  to  deliver  possession  of 
said  leased  premises ;  that  he  had  held  over  from  the  9th  of 
February,  1874,  until  the  plaintiff  sued  out  said  warrant  to 
dispossess;  that  he  had  put  valuable  improvements  upon  the 
premises,  which  cost  $1,500 ;  that  the  plaintiff,  prior  to  said 
9th  February,  1874,  had  agreed  to  sell  him  said  leased  prem- 
ises, at  the  expiration  of  said  term,  on  February  9th,  1874; 
that  on  the  10th  February,  1874,  he  went  to  the  plaintiff| 
and  after  paying  him  the  rent  for  the  last  quarter,  told  him 
that  he  was  prepared  to  buy  said  leased  premises  according 
to  agreement;  that  plaintiff  informed  him  that  he  had  sold 
said  premises,  at  which  defendant  expressed  great  surprise 
and  plaintiff  much  sorrow;  that  he  then  informed  plaintiff 
that  he  would  hold  on  to  the  property,  (meaning  he  would 
hold  over  for  another  year)  and  the  latter  said  nothing  in 
dissent. 

One  witness  corroborated  this  testimony,  by  swearing  that 
the  plaintiff  had  sard  to  defendant  that  he  would  sell  him 
said  premises  at  the  expiration  of  said  lease. 

The  defendant  offered  to  prove  a  general  custom  prevailing 
in  the  city  of  Savannah,  "  that  where  a  tenant  rents  premises 
in  the  city  of  Savannah  for  one  year^  either  orally  or  in  writ- 
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ing,  and  holds  over,  after  the  expiration  of  the  year,  for  so 
short  a  time  even  as  one  month,  or  two  weeks,  witii  the  knowl- 
edge of  his  landlord,  and  without  any  dissent  on  the  part  of 
his  landlord,  he  is  tenant  again  for  another  year,  on  the  same 
terms  and  conditions  as  before."  This  (he  court  refused  to 
permit,  and  defendant  excepted. 

The  plaintiff  testified  that  he  had  never  made  any  other 
contract  of  renting  with  defendant  than  the  said  written  lease; 
that  the  defendant  ceased  to  be  his  tenant  on  the  9th  Feb- 
ruary, 1874,  having,  however,  until  the  9th  May  following  to 
remove  his  improvements;  that  he  never  told  defendant  he 
would  give  him  until  the  expiration  of  said  lease  to  buy  said 
leased  premises;  that  defendant  did  not  tell  him  on  the  10th 
day  of  February,  1874,  that  he  would  hold  over  for  another 
year;  that  on  the  10th  of  February,  1874,  defendant  came  to 
his  office  to  pay  him  the  rent  for  the  preceding  six  months, 
and  he  informed  him  that  the  leased  premises  had  been  sold; 
that  defendant  expressed  surprise  at  this  information,  and  said 
he  wanted  to  buy  said  premises,  but  did  not  say  he  came  pre- 
pared to  purchase;  that  plaintiff  repeated  that  he  had  sold  said 
premises,  when  defendant  said  he  would  give  hjm  trouble  to 
get  possession,  to  which  plaintiff  replied,  that  he  would  see 
about  that. 

Plaintiff  admitted  that  he  never  at  any  time  demanded  of,  or 
requested  defendant  to  deliver  up  to  him  possession  of  said 
leased  premises,  after  the  9th  day  of  May ;  that  he  simply  took 
out  a  warrant  to  dispossess  him  on  the  6th  day  of  June,  1874. 

One  witness  corroborated  plaintiff's  evidence  by  swearing 
that  he  had  heard  defendant  say,  on  February  10th,  1874, 
that  he  would  give  trouble  to  plaintiff  to  get  possession  of  the 
lot  of  land,  to  which  the  latter  replied,  ^*I  will  see  about 
that." 

The  cause  then  went  to  the  jury,  and  the  court  below 
charged  as  follows:  "There  is  but  one  issue  for  you  to 
try,  and  it  is  the  one  raised  by  the  pleadings,  viz:  Did  de- 
fendant's lease  expire  on  the  9th  day  of  May,  1874,  as  stated 
in  affidavit  of  plaintiff?    To  determine  this,  you  must  ascer-        y 
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tain  under  what  contract  of  lease  or  rent  the  defendant  held; 
if  you  find  that  his  only  contract  of  rent  was  the  written  lease 
tvhich  has  been  introduced  in  evidence,  then  the  court  in- 
structs you  that  his  term  expired  on  tlie  9th  day  of  May, 
1874,  for  the  purposes  of  this  case ;  and  your  verdict  should 
be  for  plaintiff,  with  double  rent  from  that  time.  But  if  you 
find  that  defendant  held  over  after  the  9th' of  May,  1874,  and 
plaintiff  assented  to  such  holding  over,  then  your  verdict 
should  be  for  the  defendant ;  this  assent  may  be  found  not 
only  from  words  spoken,  but  from  his  conduct,  or  from  his 
ttcquiescence.  It  is  not  necessary,  upon  the  trial  of  the  pres- 
ent issue,  for  plaintiff  to  prove  that  he  requested  defendant, 
after  the  expiration  of  his  lease,  to  deliver  up  to  him-  the  pos- 
session of  the  leased  premises,  nor  can  defendant  defeat  a  re- 
covery by  plaintiff,  by  proof  of  &ilure  so  to  demand  posses- 
sion, unless  the  jury  fiind  that  such  failure  to  demand  posses- 
sion amounted,  under  the  facts  of  the  case,  to  an  assent  by  the 
landlord  to  the  tenant's  holding  over/' 

Tha  court  further  charged  ^'  that  it  was  defendant's  duty,  at 
the  expiration  of  his  lease,  to  deliver  up  possession  to  his 
lessor,  witiiout  any  request  so  to  do  by  his  lessof^  and  that  a 
failure  so  to  deliver  up,  even  though  not  requested,  amounted 
in  law  to  a  refusal,  and  miglit  be  so  treated,  at  the  option  of 
the  landlord." 

Tlie  court  further  charged  that  "said  written  lease  of  defend- 
ant did  not  expire  so  as  to  make  him  a  tenant  holding  over, 
for  the  purposes  of  this  proceeding,  until  the  9th  of  May,  1874, 
and  that  the  jury  could  find  double  rent  against  defendant 
from  that  time." 

The  defendant  requested  the  court  to  charge  that  "  the  fail- 
ure on  the  part  of  the  landlord  to  demand  possession  from 
the  tenant  may  be  considered  by  the  jury  as  a  circumstance, 
to  show  the  landlord's  consent  to  his  tenant's  holding  over 
for  another  year."  The  court  charged  as  requested,  but  added 
thereto  the  following  words:  "unless  the  jury  are  of  opinion, 
from  the  conversation  that  took  place  between  the  parties,  on 
the  10th  of  February,  1874,  that  such  a  demand  had  been 
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made  by  the  plaintiff,  and  such  a  refusal  to  deliver  possession 
on  the  9th  day  of  May,  had  been  made  by  the  defendant,  as 
would  n^ative  any  assent,  which  such  a  circumstance  might 
imply." 

The  jury  found  for  the  plaintiff,  with  double  rent  from 
May  9th,  1874,  at  the  rate  of  $300  00  per  annum. 

Error  is  assigned  upon  each  of  the  above  grounds  of  excep- 
tion. 

R.  R.  Richards;  R.  Wayne  Russell;  A.  B.  Smith, 
for  plaintiff  in  error. 

Jackson,  Lawton  &  Basinger,  for  defendant. 

Trippb,  Judge. 

1.  This  was  a  proceeding  by  the  landlord  to  remove  a  ten- 
ant who  was  alleged  to  be  holding  beyond  his  term,  and 
refusing  to  deliver  possession.  The  property  was  in  the 
city  of  Savannah,  and  the  process  was  sued  out  under  the 
laws  having  reference  to  that  city :  Code,  sees.  4890,  4892. 
Neither  thote  laws,  or  the  general  laws  of  the  state  upon  that 
subject,  recognize  that  the  tenant  in  such  a  case  can  set  up  any 
defense  in  his  counter-affidavit  otiier  than  that  his  lease  has 
not  expired,  or  that  he  does  not  hold  under  tiie  person  mak- 
ing the  application,  or  under  any  one  from  whom  he  claims 
the  premises,  or  who  claims  from  the  one' suing  out  the  war- 
rant. The  statements  made  in  this  counter-affidavit  show 
neither  of  these  facts,  except  that  the  lease  had  not  expired. 
The  fact  that  another  person  had  some  time  previously  sued, 
out  a  similar  warrant,  which  the  defendant  arrested  by  a 
counter-affidavit,  is  not  sufficient.  It  did  not  appear  that 
such  a  case  was  then  proceeding  against  him. 

2.  Section  4890  does  not  require  that  the  landlord  shall 
make  oath  that  the  possession  had  been  demanded,  and  the 
tenant  refused  to  deliver.  If  the  affidavit  states  that  the  ten- 
ant refuses  to  deliver  possession,  it  is  sufficient,  after  reciting 
the  other  necessary  facts. 
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3, 4.  We  are  not  prepared  to  say  that  the  motion  for  a  non- 
suit could  not  have  been  properly  granted  when  it  was  made. 
The  plaintiff  had  not  proved  a  refusal  on  the  part  of  the  ten- 
ant at  that  stage  oC^  tiie  case.  Had  the  evidence  concluded 
just  there,  and  a  verdict  been  rendered  against  defendant,  his 
right  as  to  a  new  trial  would  be  different.  But  though  a  der 
fendant  may  be  entitled  to  a  non-suit  upon  the  conclusion  of 
plaintiff's  evidence,  yet  if,  on  its  refusal,  evidence  be  subse- 
quently introduced  which  authorizes  a  verdict  for  plaintiff,  it 
will  not  be  set  aside  on  account  of  the  refusal  to  grant  the 
non-suit:  Hanson  vs.  Crawley ,  51  Georgia^  528,  In  this  im- 
mediate connection  it  may  be  best  also  to  notice  the  charge  of 
the  court  upon  this  point.  That  charge  was,  "that  it  was  the 
tenant's  duty,  at  the  expiration  of  the  lease,  to  deliver  posses- 
sion to  his  lessor  without  any  request  so  to  do  by  the  lessor,  and 
a  failure  so  to  deliver,  even  though  not  requested,  amounted, 
in  law,  to  a  refusal,  and  might  be  so  treated  by  the  landlord." 
We  are  not  satisfied  that  this  was  strictly  correct.  It  may  be 
a  tenant's  duty  to  vacate  the  possession  on  the  expiration  of 
his  contract  of  rent;  but  it  is  putting  it  pretty  strong  upon 
him,  as  a  legal  duty,  to  say  that  he  shall  deliver*to  the  land- 
lord, even  though  not  requested.  In  many  instances  this 
might  be  impossible.  If  he  leaves  the  possession  vacant  it 
is  generally  sufficient,  for  it  is  certainly  as  much  the  land- 
lord's duty  to  ask  for  the  possession  as  it  is  the  tenant's  to  go 
to  him  to  surrender.  When  the  tenancy  expires  all  that  the 
tenant  has  to  do  is  to  quit,  unless  there  be  something  in  the 
contract  beyond  that  for  him  to  do.  The  court  scarcely  meant 
-to  the  contrary  of  this.  Doubtless,  his  meaning  was  that  if 
the  tenant  did  in  fact  hold  over,  it  was^  in  law,  equivalent  to 
a  refusal. 

5.  Be  this  as  it  may,  under  the  evidence  the  verdict  was 
right.  The  tenant  notified  the  landlord  that  he  intended  to 
hold  on  to  the  property.  The  landlord  and  another  witness 
testified  that  the  tenant  said  he  would  give  the  plaintiff 
trouble  to  get  possession.  The  tenant  did,  in  fact,  hold  pos- 
session beyond  the  term,  and  still  held  it  when  the  warrant 
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issued,  and  theu  set  up  that  his  lease  had  uot  expired.  This 
was  sufBcient  to  dispense  with  further  proof  upon  the  point 
of  refusal  to  deliver  possession. 

6.  The  contract  of  lease  was  in  writing.  The  right  of  the 
landlord  as  to  having  possession  at  the  end  of  the  lease  was 
fixed  by  that  contract.  The  evidence  was  strong  that  he 
had  not  yielded  that  right,  and  also  that  the  tenant  would  not 
surrender  the  possession.  It  was  not  competent  for  the  de- 
fendant to  evade  the  legal  right  of  his  landlord,  under  the 
written  contract,  by  proving  that  a  certain  custom  existed  be- 
tween landlords  and  tenants  in  the  city  of  Savannah. 

7.  The  contract  of  lease  was  for  five  years.  The  tenant 
had  ninety  days  after  its  termination  to  remove  certain  im- 
provements he  might  put  upon  the  premises.  The  warrant 
was  not  sued  out  until  after  the  ninety  days  had  expired. 
The  tenant  cannot  complain  of  the  charge  of  the  court  that 
the  lease  did  not  terminate  so  as  to  make  him  a  tenant  hold- 
ing over  until  after  the  close  of  the  ninety  days,  and  that  the* 
jury  could  find  double  rent  from  that  time.  The  defendant 
claimed  that  this  charge  deprived  him  of  the  benefit  of  a  pre- 
sumption that  by  a  delay  of  three  months  the  landlord  ac- 
quiesced in  his  continuing  as  a  tenant  for  another  year;  that 
is,  that  it  was  some  proof  of  a  renewal  of  the  lease  for  one 
year  more.  We  cannot  think  that  under  the  terms  of  the 
contract  as  to  the  ninety  days,  and  the  evidence  as  to  the  re- 
fusal to  deliver  possession,  such  a  presumption  could  exist 

Judgment  affirmed. 


Z.  W.  Andebson,  plaintifi^  in  error,  vs.  E.  D.  Beabd,  de- 
fendant in  error. 

The  affidavit  upon  which  the  foreclosure  of  a  crop  lien  is  based  must  contain 
an  express  averment  that  a  demand  for  the  payment  of  the  debt,  after  its 
maturity,  has  been  made  on  the  owner  of  the  property,  his  agent  or  lessee, 
and  that  he  has  refused  to  pay  the  same. 
Vol.  liv.  io. 
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Lien.  DemaDd.    Factors.    Before  Judge  Pottle.  Wilkes 
Superior  Court     May  Adjourned  Term,  1874. 

For  the  &ct8  of  this  case^  see  the  decision. 

CtoLLEY  &  Sims,  for  plaintiff  in  error, 

W.  M.  &  M.  P.  Reese,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  proceeding  in  the  court  below  on  the  foreclosure 
of  a  crop  lien  by  the  plaintiff  against  the  defendant,  Beard. 
The  plaintiff  made  his  affidavit  of  foreclosure,  and  tiie  de- 
fendant filed  liis  counter-affidavit.  When  the  case  came  on 
to  be  Iteard,  the  defendant  made  a  motion  to  dismiss  the  plain- 
tiff^s  proceedings  in  the  case,  on  the  ground  that  no  sufficient 
demand  was  averred  in  the  affidavit  of  foreclosure,  which  mo- 
tion was  sustained  by  the  court,  and  the  plaintiff  excepted.  It 
appears  from  the  record  that  the  plaintiff  alleged  in  his  affi- 
davit'Hhat  said  sum  so  secured  by  lien  became  due  1st  of 
November,  1873;  that  payment  of  the  same  has  been  de- 
tnanded,  and  neglected,  and  refused,  and  that  he  now  comes 
witliin  one  year  after  the  same  became  due,  and  makes  his 
affidavit,'*  etc.  The  1991st  section  of  the  Code,  providing 
for  the  foreclosure  of  liens  of  this  description  on  personal 
property,  declares  that  ^^  tiiere  must  be  a  demand  on  the  owner ^ 
agent,  or  lessee  of  the  property,  for  payment,  and  a  refusal 
to  pay,  and  such  demand  and  refusal  mtist  be  averred."  Be- 
fore this  summary  proceeding  can  be  had  against  the  property 
of  tiie  defendant,  the  plaintiff  must  make  a  demand  on  him 
as  the  owner  thereof,  his  agent,  or  lessee,  for  payment  of  the 
debt  claimed  to  be  due,  and  the  plaintiff  must  aver  that  fact 
in  his  affidavit,  and  that  the  defendant  has  refused  to  pay  it. 
The  demand  for  payment  of  the  debt  claimed  to  be  due,  on 
the  owner  of  the  property  and  his  refusal  to  pay  it,  is  the  only 
notice  which  the  statute  requires  before  his  property  is  seized 
and  advertised  for  sale  in  satisfaction  thereof,  and  therefore 
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these  facts  must  be  clearly  and  distinctly  averred  by  the  plain- 
tiff in  his  affidavit.  It  must  be  distinctly  averred  in  the 
affidavit,  that  the  demand  for  payment  of  the  debt  claimed  to 
be  due,  has  been  made  on  the  defendant  as  the  owner  of  the 
property,  his  agent,  or  lessee,  and  his  refusal  to  pay  the  same 
after  the  debt  becomes  due,  to  entitle  the  plaintiff  to  his  sum- 
mary remedy  under  the  statute.  The  averment  in  the  plain- 
tiff's affidavit  in  this  case  is,  that  payment  of  the  sum  secured 
by  him,  has  been  demanded,  and  neglected,  and  refused.  De- 
manded of  whom  ?  Neglected  and  refused  by  whom  ?  The 
affidavit  does  not  state,  nor  does  it  state  whether  the  demand 
of  payment  of  the  debt  was  made  before  or  after  it  became 
due.  But  it  is  said  that  it  may  fairly  be  implied  from  the 
words  of  the  affidavit  that  the  demand  was  made  on  the  de- 
fendant, the  owner  of  the  -property.  The  reply  is,  that  the 
statute  does  not  allow  that  fact  to  be  ascertained  by  implioa" 
Hon,  but  distinctly  declares,  it  must  be  averred,  that  is  to  say, 
it  must  be  averred  In  the  plaintiff's  affidavit  that  a  demand 
for  the  payment  of  the  debt  after  it  became  due,  has  been 
made  on  the  owner  of  the  property,  his  agent,  or  lessee,  and 
that  he  has  refused  to  pay  the  same.  The  court  below  did 
not  err  in  giving  to  this  statute  a  strict  construction,  in  ac- 
cordance with  the  repeated  rulings  of  this  court,  and  in  dis- 
missing the  plaintiff's  affidavit  and  the  proceedings  founded 
thereon. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Totten  &  Company,  plaintiffs  in  error,  vs.  W.  H.  Tison, 
et  aL,  defendants  in  error. 

The  Rome  Iron  Manufacturing  Company  was  authorized  by  an  act  of  the 
legislature  to  borrow  money  and  to  secure  the  loan  by  mortgage  of  the  cor- 
porate property.  ^  To  effect  this  loan,  certificates  of  stock  were  prepared, 
each  bearing  an  indorsement  that  they  represented  preferred  stock,  with  a 
guaranty  of  fifteen  per  cent,  annually,  for  two  years,  when  they  were  to  be 
redeemed  or  converted  into  common  stock,  at  the  option  of  the  holder,  and 
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also  thiat  they  were  secured  by  first  mortgage  bonds  of'  the  same  amomiC 
held  as  collateral  in  the  hands  of  trustees.    The  loan  was  obtained  by  sel* 

.  ling  these  certificates  at  par,  secured  by  mortgage  as  stipulated.  After  the 
expiration  of  two  years,  the  company  being  imable  to  pay  the  certificates, 
they  were,  by  agreement  with  the  company,  exchanged  by  the  holders  for 
the  mortgage  bonds,  which  were  delivered  to  the  holders,  and  the  scrip  for 
the  stock  surrendered  and  canceled.  The  owners  of  these  certificates 
never  took  any  part,  or  voted,  in  any  meetings  of  the  company,  nor  were 
they  ever  entered  on  the  books  as  stockholders,  and  the  amount  of  scrip 
issued  to  them  did  not  make  the  stock  of  the  company  in  excess  of  what  it 
was  authorized  to  issue.  By  all  the  resolutions  of  the  directois,  and  of  die 
company  in  convention  in  reference  to  the  transaction,  it  was  recognized 
and  ordered,  as  a  means  adopted  to  efiect  the  loan  authorized  by  the  act  of  the 
legislature,  and  nothing  appeared  showing  fraudulent  intent  on  the  part  of 
the  company,  or  the  bondholders,  as  against  other  creditors.  The  company 
subsequently  became  insolvent,  and  its  assets  placed  in  the  hands  of  a  re- 
ceiver : 

Held,  that  in  a  contest  between  creditors  over  the  assets,  the  holders  of  the 
mortgage  bonds  were  entitled  to  claim  as  bona  fide  creditors. 

Corporations.  Preferred  stock.  Debtor  and  creditor.  Be- 
fore Judge  Underwood.  Floyd  Superior  Court.  July 
Term,  1874. 

This  case  is  suflSciently  reported  in  the  abdve  head-note. 

Dabney  &  FoucHR,  for  plaintiffs  in  error. 

Smith  &  Branham,  for  defendants. 

Trippb,  Judge. 

We  recognize  the  ordinary  rule  in  reference  to  preferred 
stock  as  it  is  usually  issued.  The  preference  that  the  holders 
of  such  stock  have,  is  the  right  to  receive  dividends  from  the 
earnings  of  the  company  before  the  common  stock  can  share 
in  such  earnings.  Other  priorities  may  attach  to  this  stock 
as  between  the  stoekholdei*s  themselves,  but  neither  class  of 
\  stockholders  can,  as  such,  claim  a  lien  as  against  a  creditor. 
But  we  rest  the  decision  we  render,  affirming  the  judgment  of 
the  superior  court,  upon  the  special  facts  of  this  case.  Those 
facts  are  pretty  fully  set  forth  in  the  head-note.  Under  them, 
the  defendants  in  error  did  not  claim  as  stockholders,  or  nieoa* 
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bers  of  the  corporation,  nor  were  they  stockholders.  What  \ 
they  may  have  been  whilst  they  held  the  scrip  originally  \ 
issued  to  them,  it  is  not  necessary  to  determine.  By  virtue 
of  ao  act  of  the  legislature,  the  company,  in  the  execution  of 
the  power  granted,  adopted  this  mode  of  securing  a  loan.  It  i 
at  last  resulted  in  making  these  defendants  mere  creditors- — 
the  holders  of  tlie  bonds  of  the  company  secured  by  a  mort-  j 
gage.  Their  money  was  obtained  for  those  certificates  at  par,* 
under  a  written  guaranty  that  it  was  secured  by  first  mort- 
gage bonds,  and  that  at  the  end  of  two  years  the  holders 
thereof  should  have  the  right  to  demand  a  redemption  of  the 
certificates.  After  the  expiration  of  two  years,  the  company 
being  unable  to  redeem,  the  certificates  were  surrendered  and 
canceled,  the  holders  of  them  received  the  mortgage  bonds, 
.and  now  assert  their  rights  under  these  bonds.  The  whole 
action  of  the  company,  every  resolution  adopted  by  it,  or  re- 
port made  in  reference  to  this  transaction,  treated  it  as  a 
means  for  effecting  the  loan  authorized  by  law.  No  fraud  was 
alleged  against  the  company  or  these  creditors,  and  we 
cannot  see  why  they  should  be  denied  that  character.  This' 
right  was  recognized  in  the  case  of  Tafl  vb.  Hartford, 
Providence  &  Fishkill  Railroad  Company,  8  R.  I.,  310.  The 
stock  issued  contained  a  stipulation  that  it  was  entitled  to  pre- 
ferred and  guaranteed  dividends  at  the  rate  of  ten  per  cent, 
per  annum,  payable  semi-annually,  before  any  dividends  shall 
be  paid  on  any  other  stock  in  said  company.  The  holders  of 
this  stock  brought  suit  to  enforce  the  payment  of  the  ten  per 
cent,  dividends,  though  no  dividends  had  been  earned,  and 
the  issue  was,  could  they  claim  as  creditors  to  that  extent. 
Though  it  was  held  they  could  not,  and  their  rights  could  only 
be  enforced  against  the  earnings  of  the  company,  Beards- 
LEY,  Chief  Justice,  in  pronouncing,  said:  "The  question  pre- 
3ented  is,  what  is  the  meaning  and  engagement  of  the  com- 
pany as  expressed  in  these  words?  The  relations  between 
these  parties  are  obviously  those  between  shareholders  and  the 
corporation.  They  are  not,  on  the  face  of  the  contract,  those 
of  creditor  and  debtor.     A  corporation  may  issufe  bonds  or 
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/  other  obligations  convertible  at  certain  times  and  npon  certain 
conditions  into  stock.  It  may  issue  stock,  as  in  this  case,  re- 
deemable at  a  certain  time  and  upon  certain  conditions.  But 
until  such  a  change  is  made  the  original  relation  remains.  A 
holder  of  the  stock  retains  his  right  to  share  in  the  manage- 
ment of  the  corporation  and  to  participate  in  its  profits.  He 
is  not  its  creditor  by  virtue^of  this  relation.  If  he  is  to  be 
constituted  its  creditor,  there  are  well-known  modes  and  words 
by  which  that  relation  can  be  expressed.*'  In  the  case  at  bar 
this  relation  of  creditor  was  stipulated  for  in  the  original  con- 
tract between  the  parties,  and  it  was  agreed  that  as  the  com- 
pany had  borrowed  the  money  of  defendants  in  error,  the 
latter  should,  for  two  years,  receive  a  certain  per  cent.,  and 
could  then  become  ordinary  shareholders  if  they  chose,  or 
could  demand  that  their  money  be  paid  back  by  the  redemp-  • 
tion  of  their  certificates.  The  latter  mode  was  adopted,  and 
instead  of  the  money,  the  bonds  and  the  mortgage  which  were 
originally  executed  for  their  security  were  substituted  for  the 
certificates.  I'his  made  them  bona  fde  creditors,  for  it  does 
not  even  appear  that  the  company  was  insolvent  at  the  time. 
We  repeat,  that  under  the  authority  given  by  the  legislature, 
and  the  terms  on  which  it  was  carried  out,  the  bonds,  with 
the  priority  secured  by  the  mortgage,  are  good  in  the  hands 
of  these  parties:  See  32  N.  H.,  545;  35  Vermont,  545. 
Judgment  affirmed. 


John  E.  Odell^  plaintiff  in  error,  vs.  John  H.  Reed,  de- 
fendant in  error. 

The  complainant  alleged  by  his  bill  that  he  had  purchased  certain  land  from 
defendant,  conditionally,  taking  a  deed  therefor,  and  giving  a  note  for  the 
purchase  money ;  that  upon  the  failure  of  such  condition  he  tendered  the 
deed  and  demanded  his  note ;  that  defendant  refused  to  receive  the  deed 
or  to  deliver  up  the  note,  insisting  upon  the  transaction  as  an  absolute  sale ; 
that  defendant  has  recovered  a  judgment  against  complainant  for  the  prin- 
cipal and  interest  of  said  note,  and  is  about  to  sell  said  land  under  the  exe- 
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cation  based  thereon ;  that  the  defendant  has  been  in  control  of  said  prop- 
erty since  said  sale,  and  has  refused  to  deliver  the  possession  thereof  to 
complainant ;  that  he  has  received  the  rents  thereof,  and  has  sold  a  large 
amount  of  timber  therefrom;  that  he  is  insolvent.  Prays  the  writ  of  in^ 
junction : 
Held,  that  further  proceedings  under  the  aforesaid  execution  should  be  en- 
joined ;  that  the  defendant  is  entitled  to  the  balance  of  the  purchase  money 
after  crediting  the  same  with  the  value  of  the  rents  and  the  damage  done 
to  the  property  by  his  waste,  and  the  complainant  to  the  possession  of  the 
land. 

Equity.  Sale.  Vendor  and  purchaser.  Before  Judge 
Rice.    Hall  County.     At  Chambers.    December  Ist,  1874. 

For  the  facts  of  this  case^  see  the  decision. 

W.  L.  Marler^  for  plaintiff  in  error. 

Jasper  N.  Dorsby,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, with  a  prayer  for  an  injunction,  on  the  following  al- 
lied statement  of  facts :  In  1866,  one  Graham,  of  Kentucky, 
and  others,  proposed  to  purchase  the  lands  of  John  E.  Odell, 
lying  in  Hall  county,  provided  they  could  purchase  the  lands 
of  John  H.  Eeed,  which  joined  OdelFs — Reed  owning  lot 
number  sixty-seven,  containing  two  hundred  and  fifty  acres; 
the  southwest  corner  of  lot  number  fifty-three,  containing 
fifty  acres;  eighty-three  acres  of  number  fifty;  and  number 
sixty-six,  containing  forty  acres.  Odell  saw  Reed,  and  in- 
formed him  of  the  proposed  trade ;  he  was  anxious  io  sell, 
and  proposed  to  deed  his  lands  to  Odell,  to  enable  him  to 
consuDMnate  the  sale  when  he  should  again  see  Graham ;  and, 
to  secure  himself  against  loss  in  case  of.  death,  to  take  OdelPs 
note  for  $1,200  00,  payable  in  specie,  specifying  that  the  same 
was  for  said  lands,  and  that  he  should  remain  in  possession  of 
said  lands,  with  all  his  rights  and  privileges,  and  if  Odel} 
should  fail  to  make  the  sale,  the  deed  and  note  should  be 
canceled  and  returned,  which  was  agreed  to  by  Odell,  and  the 
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deed  and  note  were  made  and  delivered  for  this  parpose 
only. 

Odell  saw  Graham^  and  tliej  failed  to  trade^  and  he  so  in* 
formed  Reed^  and  offered  him  bis  deed  and  called  for  his 
note,  which  Reed  refused  to  accept  or  to  deliver,  and  has  ever 
since,  and  insists  it  was  a  bona  fide  sale,  but  kept,  and  still 
keeps^  possession  of  the  lands. 

At term  of  Hall  superior  court,  Reed  brought  suil 

on  said  note.  Odell  employed  Jolin  Gray,  who  advised  him 
to  confess  a  judgment,  which  said  Gray,  as  bis  attorney,  did 
^t  March  term,  1868,  for  the  fnll  amount,  with  interest  and 
costs.  Odell's  prc^rty  was  so  reduced  by  the  war  I>e  was  at 
that  time  unable  to  pay  off  the  judgment  without  sale  of  said 
lands,  and  sold  a  part  therec^  to  one  Elender  E.  Dikes,  a  lady 
be  has  since  married.  Reed  refused  to  give  possession  of  that 
Gt  any  other  part,  and  keeps  possession  of  all  said  lands,  and 
IS  now,  and  has  been  all  the  time,  in  possession  and  cnltiva* 
ting  tbem.  Since  said  judgment.  Reed  has  cut  and  sold  from 
said  land  shingle-timber  worth  $500  00,  and  perhaps  raor^, 
and  has  cut  and  sold  railroad  cross-tie^  worth  $241  75,  and 
wood  worth  $235  95,  an<i  made  sales  of  tlie  san>e,  and  has 
cut  and  taken  off  other  timber  worth  a  large  sum,  and  has 
enjoyed  the  rents  and  profits  ever  since  tl)e  making  of  said  note 
and  deed,  worth  at  least  $100  00  per  annum.  Reed  has  all 
the  time  refused  to  give  possession,  and  prevented  Odell  from 
making  sale  of  the  land,  and  from  getting  any  l>enefit  of  it^ 
and  still  has  possession.  Reed  refuses  to  account  to  Oilell  for 
the  rents,  and  refuses  to  account  for  the  timber  sold,  cut  and 
taken  off  of  said  lands,  and  for  tlie  damage  done  tliereby. 

Reed  has  had  said  lands  levied  on  as  Odell's  prc^rly,  and 
will  sell  the  same  if  not  restrained,  and  continues  to  eat  tim* 
ber,  etc.  Oilell  would  pay  off  and  discliarge  said  judgment 
and  fi^  fa.,  but  Reed  has  no  other  property  whatever  and  is 
insolvent,  and  no  money  could  be  ma<le  out  of  bini  to  satisfy- 
a  judgment  for  rents  and  dances.  Odell  ofiers  to  pay  off 
said  judgment  and  fi.  fa.  when  the  same  shall  be  credited 
with  said  rents,  the  value  of  the  timber  cut  and  taken  off» 
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and  the  damage  done,  etc.     The  bill  prays  for  injunction,  ac^ 
ooant,  relief,  etc. 

On  the  hearing  of  the  motion  for  the  injunction,  the  pre- 
siding judge  refused  to  grant  it;  whereupon  the  complainant 
excepted.  The  equity  of  the  complainant's  bill,  according  to 
the  allegations  contained  therein,  which  entitled  him  to  the 
injunction  prayed  for,  consists  mainly  in  the  fact  that  the  de- 
fendant is  insolvent  and  is  unable  to  respond  for  the  rent  of  the 
land  and  the  damage  done  thereto  in  cutting  and  disposing  of 
the  timber  thereon,  if  the  complainant  shall  be  compelled  to 
pay  the  amount  of  the  note  with  the  interest  due  thereon, 
which  was  given  to  the  defendant  for  the  land.  It  was  said 
on  the  argument,  that  by  the  original  agreement  made  be- 
tween the  parties,  the  defendant  was  to  remain  in  posses- 
sion of  the  land  with  all  his  rights  and  privileges,  but  it 
should  be  recollected  that  the  defendant  repudiated  that  agree- 
ment and  insists  that  it  was  an  absolute  sale  of  the  land  to  the 
complainant,  tliat  defendant  was  entitled  to  have  the  $1,200 
in  specie,  the  price  of  the  land,  specified  in  the  note,  and  that 
the  complainant  became  the  owner  of  the  land.  If  the  de- 
fendant repudiated  the  original  agreement,  as  alleged  by  the 
complainant,  as  he  appears  to  have  done,  he  must  repudiate 
it  altogether;  he  cannot  repudiate  a  part  of  it,  and  insist  that 
he  was  entitled  to  keep  possession  of  the  land,  with  all  his 
rights  and  privileges  thereto  under  that  agreement.  Having 
repudiated  that  agreement,  and  treating  the  sale  of  the  land 
as  an  absolute,  unconditional  sale,  he  is  entitled  to  receive  the 
purchase  money  for  the  land  from  the  complainant,  and  the 
complainant,  as  the  owner  of  the  land,  is  entitled  to  recover 
from  the  defendant  the  value  of  the  rent  of  the  land  whilst 
in  bis  possession,  since  the  absolute  sale  thereof  by  him  to  th^ 
complainant,  as  well  as  for  the  damages  done  to  the  complain- 
ant's land  in  cutting  and  disposing  of  the  timber  thereon,  as 
alleged  by  the  complainant.  Assuming  the  allegations  in  the 
complainant's  bill  to  be  true,  there  will  not  be  very  much  due 
on  the  judgment,  the  collection  of  which  is  sought  to  be  re- 
strained, upon  an  accounting  for  the  rent  of  the  land  and  the 
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waste  committed  thereon  by  the  defendant,  but  whatever  shall 
be  found  to  be  due  the  defendant,  after  crediting  the  amount 
due  for  rent  and  for  the  alleged  damages  sustained,  the  com- 
plainant offers  to  pay.  In  view  of  the  allegations  contained 
in  the  complainant's  bill  it  was  error  in  refusing  the  injunc- 
tion prayed  for. 

Let  the  judgment  of  the  court  below  be  reversed. 


Orvili^  Barber,  plaintiff  in  error,  vs.  Elihu  S.  TERRELii, 
defendant  in  error. 

1.  A  judgment  creditor  who,  in  this  state,  has  a  lien  by  statute  on  aU  the 
property  of  his  debtor,  whether  it  be  in  possession  or  has  been  sold  in  fraud 
of  creditors,  and  who  does  not  prove  his  debt  in  bankruptcy,  may  proceed 
by  levy  on  property  that  has  been  fraudulently  conveyed  by  the  debtor  be- 
fore the  passage  of  the  bankrupt  act,  and  may  prosecute  the  same  against 
the  claimant,  although  the  defendant  in  execution  obtained  a  discharge  in 
bankruptcy  before  a  final  trial  of  the  claim  case. 

2.  A  claimant  cannot,  for  the  purpose  of  showing  that  the  defendant  mfi,fa. 
was  indebted  to  him,  introduce  in  evidence  a  private  memorandum  of 
debts  made  out  by  the  defendant,  nor  the  schedule  attached  to  his  petitiom 
in  bankruptcy,  both  having  been  executed  after  the  claimant's  purchase  of 
the  property  levied  on,  and  after  plaintiflf  obtained  his  judgment. 

3.  An  instrument  attested  by  witnesses  cannot  be  used  in  evidence,  by  merely 
proving  the  handwriting  of  the  party  who  signed  it. 

4.  If  it  be  agreed  between  an  insolvent  debtor  and  the  purchaser  of  property 
from  him,  that  he  shall  remain  in  possession  thereof  during  his  life,  it  is 
such  a  reservation  of  a  benefit  to  the  debtor  as  may  avoid  the  conveyance, 

5.  On  the  trial  of  the  issue  whether  a  conveyance  is  fraudulent  against  credi- 
tors, it  is  competent  for  the  plaintiff  infi.fa,  to  prove  the  pendency  of  suits 
against  the  debtor  at  the  time  of  the  execution  of  the  deed. 

6.  When  the  general  instructions  given  to  the  jury  cover  and  include  the 
question  contained  in  a  written  request,  the  failure  to  give  such  request  in 
charge  is  not  a  sufficient  ground  for  a  new  trial. 

7.  On  the  trial  of  a  claim  case,  it  is  not  error  for  the  court,  at  the  conclusion 
of  the  charge  to  the  jury,  to  inquire  of  counsel  if  they  desire  the  law  upon 
the  matter  of  damages  to  be  given  in  charge. 

Bankrupt.  Judgment.  Liens.  Evidence.  Claims.  Debtor 
and  creditor.  Charge  of  Court  Practice  in  the  Superior 
Court  Before  Judge  Bartlett.  Greene  Superior  Court 
March  Adjourned  Term,  1874. 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.         147 

Barber  vs,  Terrell. 

Elihu  8.  Terrell  recovered  a  judgment  against  Josiah  Davis 
at  the  December  term,  1866,  of  Greene  county  court.  Exe- 
cuti«»n  issued,  and  in  May,  1873,  was  levied  on  a  house  and 
lot.  A  claim  thereto  was  interposed  by  Orville  Barber. 
Upon  the  trial  of  the  issue  thus  formed,  substantially  the  fol- 
lowing facts  appeared : 

Davis  conveyed  the  pro|)erty  in  dispute  to  the  claimant  on 
April  19th,  1866,  for  an  alleged  consideration  of  $2,500  00. 
The  claimant  is  described  as  being  of  the  county  of  Litch- 
field, in  the  state  of  Connecticut.  He  was  not  present  at  the 
time  of  the  execution  of  the  deed,  and  no  money  was  seen  to 
pass.  Davis  was  adjudged  to  be  a  bankrupt  on  February 
15th,  1868.  He  was  finally  discharged  by  the  district  court 
of  the  United  States  for  the  southern  district  of  Georgia,  on 
August  13th,  1873. 

The  claimant  offered  in  evidence  the  certificate  of  the  dis- 
charge of  Davis.  On  objection  taken  it  was  excluded  on  the 
ground  of  irrelevancy,  and  the  claimant  excepted. 

The  claimant  offered  in  evidence  a  memorandum  in  the 
handwriting  of  Davis,  made  out  two  years  after  the  alleged 
sale  to  claimant,  and  also  the  schedules  attached  to  his  peti- 
tion in  bankruptcy,  showing  an  indebtedness  to  claimant  of 
$3,000  00.  The  evidence  was  excluded,  and  claimant  ex- 
cepted. 

The  claimant  offered  in  evidence  a  power  of  attorney  firom 
him  to  defemlant  in^./a.,  executed  on  August  3d,  1866,  au- 
thorizing the  latter  to  sell  the  property  in  controversy  for 
bim.  It  was  objected  to  until  its  execution  was  proved  by 
the  attesting  witness.  The  claimant  proposed  to  show  that 
the  signature  was  in  his  handwriting  by  evidence  other  than 
that  of  the  attesting  witness.  This  the  court  refused  to  per- 
mit, and  excluded  the  instrument;.  To  this  ruling  claimant 
excepted. 

There  was  evidence  tending  to  show  that  at  the  time  of  the 
conveyance  to  claimant,  Davis  was  insolvent;  that  it  was 
agreed  between  him  and  claimant  that  he  was  to  remain  in 
possession  of  the  property  until  his  death.     It  was  shown 
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that  he  actually  did  remain   in  possession  until  bis  deaths 
which  occurred  several  years  after  the  sale. 

Plaintiff  in  ji.  fa.  offered  in  evidence  the  records  of  suits 
pending  against  Davis  at  the  date  of  the  conveyance  to 
claimant.  The  latter  objected  to  the  testimony.  The  objec- 
tion was  overruled,  and  he  excepted. 

The  jury  found  the  property  subject    The  claimant  moved, 
for  a  new  trial,  upon  the  ground  tiiat  the  court  erred  in  each 
of  the  aforesaid  rulings,  and  for  these  further  causes : 

Because  the  court  erre<l  in  charging  the  jury,  that  if  they 
believed  there  was  an  agreement  between  the  claimant  and 
the  defendant  mjufa.  that  the  latter  might  occupy  the  prem* 
ises  sold  as  long  as  he  lived,  such  agreement  was  a  reservation 
of  a  benefit  or  trust  for  the  vendor,  and  is  void. 

Because  the  court  erred  in  asking  counsel,  at  the  conclusion 
pf  his  charge,  if  they  desired  the  jury  instructed  upon  the 
aubject  of  damages. 

Error  was  also  alleged  in  a  refusal  to  charge,  but  as  the  re- 
quest was,  in  substance,  embodied  in  the  general  instructions 
given  to  the  jury,  it  is  deemed  unnecessary  to  set  it  forth 
here. 

The  motion  was  overruled,  and  the  claimant  excepted. 

E.  C.  KiNNEBREW,  for  plaintiff  in  error. 

M.  W.  Lewis  ;  P.  B.  Robjnson  ;  W.  H.  Branch,  for 
defendant. 

Tbippb,  Judge. 

1.  A  judgment  creditor  in 'this  state  has  a  lien  by  statute 
on  all  the  property  of  his  debtor.  By  the  act  of  18 18,  (Code, 
section  1952,)  a  fraudulent  conveyance  by  a  debtor  is  null  and 
void  as  to  his  creditors.  Whenever  a  judgment  is  obtained 
^nd  the  creditor  desires  to  assert  it  against  property  which  his 
debtor  has  transferred  on  the  ground  of  fraud,  he  can  enforce 
it  directly  by  a  levy  on  such  property,  even  if  it  were  transT 
ferred  before  judgment.     There  is  no  necessity  to  institute  any 
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original  proceeding  for  that  purpose,  to  which  it  may  be  nec- 
essary to  make  the  debtor  and  puichaser  |>arties.  And  this, 
we  think,  makes  this  ease  different  from  those  wherein  it  has 
been  held  that  property  fraudulently  conveyed  by  one  before 
he  goes  into  bankruptcy  can  only  be  proceeded  against  by  the 
assignee.  All  those  cases,  so  far  as  they  have  been  examined, 
.where  such  a  liolding  was  made  were  cases  wiiere  the  proceed- 
ing was  not  directly  by  a  levy,  but  by  bill  or  other  process, 
for  the  purpose  of  vacating  an<l  setting  aside  the  alleged  fraud- 
ulent conveyance:  48  Miss.,  101;  105  Mass.,  136;  1  B.  R., 
129,  146,  162,  204;  3  Ibid,,  138;  6  Blatchf ,  156.  That  the 
assignee  may  assert  the  creditor's  rights  against  such  property 
is  not  disputed,  and  if  the  creditor  has  proved  his  debt  in  the 
bankrupt  court,  he  may  not  be  able  to  proceed  in  his  own 
name,  or  in  any  other  way  but  through  the  assignee.  But  if 
he  has  not  so  proved  his  debt,  and  relies  on  his  lien,  and  the 
assignee  does  not  act,  nor  any  step  be  taken  in  the  bankrupt 
court  to  reach  the  property,  the  state  courts  will  not  interfere 
to  prevent  the  creditor  from  seeking  to  condemn  it,  nor  will 
they  listen,  in  such  a  case,  to  such  a  transferee  when  he,  as 
claimant  of  the  property,  sets  up  the  bankruptcy  of  the  party 
from  whom  it  is  proposed  to  be  proved  he  obtained  it  fraud- 
ulently as  against  the  attaching  creditor. 

2*  The  sayings  or  declarations  of  a  defendant  in  execution 
cannot  be  used  in  evidence  in  behalf  of  a  claimant,  and  the 
memorandum  and  schedule  which  were  tendered  in  this  case 
were  nothing  more  than  the  declarations  of  Davis,  the  debtor; 
6  Georgia,  366;  12  Ibid.,  505. 

3.  The  other  questions  which  were  presented  in  the  record 
are  so  clear  that  it  is  only  necessary  to  repeat  the  points  con- 
tained in  the  syllabus.  Where  an  instrument  is  attested  by 
witnesses,  it  cannot  be  used  in  evidence  by  simply  proving 
the  handwriting  of  the  party  who  signed  it. 

4.  An  agreement  by  an  insolvent  debtor  with  the  purchaser 
of  property  from  him,  that  the  debtor  shall  remain  in  posses- 
sion thereof  during  his  life,  is  such  a  reservation  of  a  benefit 
to  the  debtor  as  may  avoid  the  conveyance.     Certainly  such 
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a  Btipulation  between  the  parties,  though  not  inserted  in  the 
conveyance,  will,  if  unexplained,  be  a  badge  of  fraud,  espe- 
cially if  acted  on  and  the  debtor  does  remain  in  possession. 

5.  On  the  trial  of  the  issue  whether  a  oonveyanoe  is  fraud- 
ulent against  creditors,  it  is  competent  for  the  plaintiflT  in  ex- 
ecution to  prove  the  pendency  of  suits  against  the  debtor  at 
the  time  of  the  execution  of  the  deed. 

6.  It  is  not  a  suiScient  ground  to  set  aside  a  verdict  and 
grant  a  new  trial,  that  a  written  request  was  not  given  in 
charge  to  the  jury,  when  the  general  charge  included  the 
matter  contained  in  such  request. 

7.  Whether  the  jury  will  give  damages  against  a  claimant 
is  a  question  that  appertains  to  every  claim  case.  There  are 
cases  in  which,  though  the  pro|)erty  may  be  found  subject,  it 
would  be  wrong  to  give  damages,  but  generally  it  is  a  matter 
so  exclusively  with  the  jury  that  a  court  would  seldom  inter- 
fere with  their  action  upon  it.  The  mere  inquiry  by  the 
court  when  it  is  charging  the  jury,  whether  the  parties  desired 
the  law  on  that  question  to  be  stated,  cannot  be  error. 

Judgment  affirmed. 


V.  H.  Taliaferro,  plaintiff  in  error,  vs.  Charles  J.  Mof- 
fett, defendant  in  error, 

1.  The  general  rule  of  law  is,  that  where  a  license  required  by  statute,  is  for  the 
protection  of  the  public,  and  to  prevent  improper  persons  from  acting  in  a 
particular  capacity,  and  is  not  for  revenue  purposes  only,  the  imposition  of 
the  penalty  amounts  to  a  positive  prohibition  of  a  contract  made  in  viola- 
tion of  the  statute. 

2.  Where  suit  was  brought  on  notes  given  in  settlement  of  accounts  made  at 
an  apothecary  store,  and  the  defendant  pleaded  that  the  plaintiff  had  carried 
on  such  business  of  druggist  without  having  obtained  a  license  from  the 
medical  board  of  his  school,  averring  facts  rendering  such  license  necessary, 
a  demurrer  thereto  was  properly  sustained.  The  plea  should  have  alleged 
to  which  school  of  medicine  the  plaintiff  belonged,  whether  the  allopathic 
or  the  reformed  school ;  and  further,  that  he  had  not  obtained  a  license 
from  such  school. 
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Contracts.   License.   Pleadings.   Physicians.   Before  Judge 
Hopkins.    Fulton  Superior  Court.    October  Term,  1874. 

For  the  facts,  see  the  decision. 

Robert  Baug«,  for  plaintiff  in  error. 

McCoNNELL  &  Heyward,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant on  four  promissory  notes,  one  for  $87  00,  dated  3d 
August,  1870,  due  one  day  after  date;  one  for  $56  88,  dated 
1st  January,  1873,  due  one  day  after  date;  one  for  $73  61, 
dated  1st  January,  1673,  due  one  day  after  date,  and  one  for 
$119  71,  dated  1st  January,  1873,  due  one  day  after  date,  all 
of  said  notes  payable  to  the  order  of  C.  J.  Moffett.  The  de- 
fendant filed  his  plea  to  said  plaintiff's  action  in,  which  he 
alleged  that  three  of  said  notes  sued  on,  bearing  date  1st 
January,  1873,  were  given  in  settlement  and  liquidation  of 
three  several  accounts  for  drugs  and  medicines  sold  by  plain- 
4;iff,  as  druggist,  in  the  city  of  Columbus,  Georgia,  to  defend- 
ant, during  the  years  1870,  1871  and  1872;  that  the  other 
note,  dated  3d  August,  1870,  was  also  given  in  settlement  and 
liquidation  of  an  account  for  drugs  and  medicines  sold  to  de- 
fendant during  the  year  1869,  in  the  city  of  Columbus,  Geor- 
gia, by  plaintiff  and  one  Pope,  who  was  then  a  partner  of 
said  plaintiff,  said  note  being  made  payable  to  plaintiff;  that 
during  said  time,  to- wit:  during  the  years  1869,  1870,  1871 
and  1872,  the  said  plaintiff,  and  said  plaintiff  and  Pope,  did 
open  and  keep  a  drug  and  a|K)thecary  store  in  Columbus, 
Georgia,  and  out  of  which  they  did  sell  and  vend  said  drugs  and 
medicines  to  defendant,  for  which  said  notes  were  given,  and 
defendant  says  that  during  all  this  time,  said  plaintiff  was 
selling  drugs  and  medicines  in  Columbus,  Georgia,  to  defend- 
ant, and  also  during  all  the  time  said  plaintiff  and  said  Pope 
were  selling  drugs  to  defendant  in  Columbus,  Georgia,  and 
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while  they  did  keep  and  open  a  drug  and  apothecary  store  in 
Columbus,  Georgia^  out  of  which  saiddnigsand  medicines  were 
sold  to  defendant,  in  consideration  of  which  said  notes  in  this 
declaration  mentioned  were  given,  neither  the  said  plaintiflTnor 
the  said  Pope,  nor  the  said  firm  of  Pope  &  Moffett,  or  either  of 
them,  separately  or  together,  had  obtained-a  license  to  open  or 
keep  a  drug  store  or  apothecary  store,  from  the  medical  board 
of  his  or  their  own  school  of  said  state,  or  from  the  board  of 
physicians  of  the  allopathic  school  of  said  state,  nor  were  the 
said  plaintiff  or  the  said  Pope,  separately  or  together,  engaged 
in  selling  drugs  in  his  or  their  business,  as  dniggists,  prior  to 
the  24th  of  December,  1847,  nor  did  they  continue  to  <lo  so 
till  the  1st  of  January,  1863,  the  time  of  the  adoption  of  the 
Code  of  (Jeorgia,  all  of  which  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment,  etc.  To  this  plea  of  the  defend- 
ant, the  plaintiff  demurred,  the  court  sustained  the  demurrer, 
and  the  defendant  excepted. 

1.  By  the  1395th  section  of  the  Code  there  is  established, 
in  this  state,  a  board  of  physicians  of  the  allopathic  school, 
who  have  the  authority,  as  defined  in  that  and  the  subsequent 
section,  1396,  to  do  certain  specified  things,  one  of  which  is 
to  grant  licenses  to  apothecaries  upon  their  standing  a  satis- 
factory examination  as  to  their  knowledge  of  drugs  and  phar- 
macy, and  to  keep  a  boo&  in  which  shall  be  entered  the  name 
of  every  person  licensed  to  practice,  or  vend  drugs,  and  the 
extent  of  the  license.  By  the  1400th  section  of  the  same 
Code  there  is  also  established  a  board  of  physicians  of  the  re- 
formed practice  of  medicine,  who  have  the  same  authority  and 
must  perform  the  same  duties  hereinbefore  set  forth,  that  is  to 
say,  the  last  named  board  have  the  same  authority,  and  must 
perform  the  same  duties  in  regard  to  granting  license  to  prac- 
tice and  vend  drugs,  by  those  engaged  in  the  reformed  practice, 
as  is  required  by  the  lK)ard  of  physicians  of  the  allopathic 
school.  The  1407th  section  declares  that  "no  person  in  this 
state  shall  open  or  keep  a  drug  or  apothecary  store,  without 
first  obtaining  a  license  therefor  from  the  medical  board  of 
his  ow.n  school.'^    The  1408th  section  declares  that  "any  per- 


Digitized  by  VjOOQIC 


ATLAJfTA,  JANUARY  TERM,  1875.         168 

Taliaferro  w.  Moffett. 

son  violating  the  preceding  section,  is  liable  to  indictment, 
and  on  conviction,  to  be  fined  not  less  than  $1,000  00  nor 
more  than  $5,000  00,  and  for  a  continuation  after  said  con- 
viction, to  the  like  fine  and  imprisonment  not  exceeding  six 
months.  The  (mua  of  proof  is  upon  the  defendant  to  show 
his  autliority.^'  The  penalty  prescribed  by  the  statute  for 
keeping  a  drug  or  apothecary  store  in  this  state,  without  a 
license,  was  intended  for  the  protection  of  the  public.  The 
general  rule  of  law  is,  that  where  the  license  required  by  the 
statute  is  for  the  protection  of  the  public,  and  to  prevent  im- 
proi)er  persons  from  acting  in  a  particular  capacity,  and  is  not 
fi>r  revenue  purposes  only,  the  imposition  of  the  penalty 
amounts  to  a  positive  prohibition  of  a  contract  made  in  vio- 
lation of  the  statute. 

2.  The  defendant  alleges  that  the  drugs  for  which  the  notes 
were  given  and  which  were  the  consideration  thereof,  weresold 
by  the  plaintiffs  out  of  the  drug  and  apothecary  store  kept  by 
them  in  Colnmbus,  but  that  they  had  not  obtained  a  license  to 
open  or  keep  a  drug  store,  or  apothecary  store,  from  the  medical 
board  of  his  or  their  own  school,  or  from  tlie  board  of  physicians 
of  the  allopathic  school,  but  does  not  allege  to  which  school 
the  plaintiffs  belonged  at  the  time  the  drugs  were  alleged  to 
have  been  sold  by  them.  The  offense,  under  the  statute,  con- 
sists in  opening,  or  keeping  a  drug  or  apothecary  store,  with- 
out first  obtaining  a  license  therefor  from  the  medical  board 
of  his  own  school.  The  plea  should  have  alleged  to  which 
school  the  plaintiff)  belonged,  and  that  they  did  not  have  a 
license  from  the  medical  board  of  that  school  to  open  and  keep 
a  drug  or  apothecary  store.  Which  was  their  own  school,  the 
allopathic  or  the  reformed  practice  of  medicine,  is  not  alleged 
in  the  defendant's  plea,  and  for  that  reason  the  plea  was  bad, 
and  demurrable.  A  plea  should  state  the  facts  with  such  oer- 
tainty  as  will  enable  the  court  to  declare  the  law  arising  there- 
on, and  to  apprise  the  opposite  party  of  what  is  meant  to  be . 
proved,  in  order  to  give  him  an  opportunity  to  answer  or  tra- 
verse it.  From  which  medical  board  were  the  plaintiffs  no- 
tified by  the  defendant's  plea  to  show  a  license  to  open  and 
Vol.  LI  v.  II. 
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keep  a  drug  or  apothecary  store?  The  law  requires  them 
only  to  show  a  license  from  the  medical  board  of  their  own 
school,  and  which  was  their  own  school  ?  Was  their  own 
school  either  the  one  or  the  other  mentioned  in  the  plea,  or 
was  it  some  other  school?.  The  plea  does  not  allege  thai  mor 
terirUfad.  It  is  true  the  plea  alleges  that  plaintiffs  had  not 
obtained  a  license  to  open  and  keep  a  drug  store  or  apotheca- 
ry store  from  the  medical  board  of  his  or  their  own  school^  or 
from  the  board  of  pliysicians  of  the  allopathic  school^  but  the 
material  issuable  fact  as  to  to  what  school  the  plaintiffs  be- 
longed, and  from  what  board  they  would  be  required  to  show  a 
license  at  the  trial,  is  not  alleged.  We  find  no  error  in  sustain- 
ing the  demurrer  to  the  defendant's  plea  on  the  statement  of 
facts  contained  in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Mary  Grier,  executrix,  plaintiff  in  error,  vs.  James  M. 
Jones,  executor,  defendant  in  error. 

1.  Where  a  motion  was  made  to  set  aside  a  judgment,  and  was  overruled, 
such  latter  judgment,  so  long  as  it  remains  unrevoked,  or  is  not  shown  to 
be  void,  is  a  bar  to  any  further  proceedings  to  set  aside  the  original  judg- 
ment. 

2.  The  legal  representative  is  a  necessary  party  to  proceedings  to  set  aside  a 
judgment  in  favor  of  the  deceased ;  and  the  proper  method  in  such  a  case 
is  to  take  an  order  reciting  the  judgment,  the  grounds  relied  on,  the  death 
of  the  party,  the  qualification  of  the  representative,  and  calling  upon  him 
to  show  cause  why  the  judgment  complained  against  should  not  be  set 
aside,  and  this  order  should  be  served  as  other  motioas. 

Judgments.  Administrators  and  executors.  Practice  in  the 
Superior  Court.  Before  Judge  Strozer.  Randolph  Superior 
Court.    May  Term,  1874. 

In  May,  1863,  Jones,  executor,  recovered  a  judgment  against 
Samuel  A.  Grier  and  others.  In  December,  1869,  the  execu- 
tion based  on  this  ju<1gment  was  levied,  and  an  affidavit  of 
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ill^ality  filed  thereto  upon  the  ground  that  tlie  oousideration 
of  the  indebtedness  for  which  the  suit  was  brought,  was  slaves. 
At  the  November  terra,  1870,  the  illegality  was  sustained.  At 
the  November  term,  1872,  a  motion  was  made  to  set  aside  this 
last  order,  which  was  overruled.  Subsequent  to  this  time 
Grier  died  and  Mary  Grier  became  his  executrix.  At  the  May 
term,  1873,  the  death  of  Grier  was  suggested,  and  scire  faeias 
ordered  to  be  served  upon  his  executrix,  requiring  her  to  show 
cause  why  she  should  not  be  made  a  party  to  a  motion  to  set 
aside  the  judgment  on  the  illegality.  At  the  May  term,  1874, 
said  executrix  showed  for  cause  that  there  was  no  such  case 
pending  at  the  death  of  her  testator,  but  that  judgment  had 
been  rendered  therein  prior  thereto. 

The  court  overruled  the  objection,  and  passed  an  order  mak- 
ing the  executrix  a  party.     To  this  she  excepted. 

A.  Hood;  H.  &  I.  L.  Fielder,  for  plaintiff  in  error* 

John  T.  Clarke,  for  defendant. 

Trippe,  Judge. 

1.  The  reo/Ord  is  somewhat  confused,  and  it  is  impossible  to 
tell  whether  the  scire  facias  was  intended  to  make  the  execu- 
trix a  party  to  the  proceedings  in  the  matter  of  the  affidavit 
of  illegality  which  were  disposed  of  at  the  November  term, 
1870,  or  to  the  motion  to  set  aside  the  judgment  sustaining 
that  affidavit,  which  was  determined  at  the  November  term, 
1872,  by  the  same  being  overruled;  or  whether  it  was  to  make 
her  a  party  to  a  new  proceeding  to  be  instituted  to  set  aside 
the  judgment  sustainng  the  illegality.  But  take  it  as  it  is 
stated  to  be  by  the  reporter,  and  we  mther  think  that  was  the 
intention,  to-wit:  that  it  was  intended  to  proceed  again  di- 
rectly with  a  motion  to  set  aside  that  judgment — the  judg- 
ment rendered  at  November  terra,  1870,  sustaining  the  ille- 
gality. The  executrix  replied  that  there  was  no  such  case 
pending  against  her  testator  at  his  death,  but  that  judgment 
had  been  rendered  therein  prior  to  his  death.     The  great  dif- 
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ficultj  in  the  way  of  movaot,  or  the  plaintiff  in  the  scire  facias, 
is  that  he  proposes  to  set  aside  a  judgment,  whilst  there  has 
already  been  a  judgment  rendered  in  a  similar  proceeding  for 
the  same  purpose,  which  is  still  standing  unrevoked.  That  is 
the  judgment  of  November,  1872.  Whilst  it  stands  it  is  a 
bar  to  any  further  action  instituted  for  the  purpose  of  setting 
aside  the  other  judgment,  the  one  of  November,  1870. 

2.  The  question  was  made  whether  a  scire  facias  was  tlie 
proper  mode  to  make  the  legal  representative  of  a  deceased 
person  a  party  to  proceedings  to  set  aside  a  judgment  in  &vor 
of  the  deceased.  If  such  proceedings  were  commenced  in  the 
lifetime  of  the  party,  his  representative  might  be  moved  against 
by  scire  facias.  But  if  not,  then  the  proper  mode  would  be 
to  take  an  order  reciting  the  judgment — the  grounds  relied 
on,  the  death  of  the  party,  the  qualification  of  the  representa- 
tive— and  calling  upon  him  (o  show  cause  why  the  judgment 
complained  against  should  not  be  set  aside.  In  other  words, 
as  there  would  be  no  case  pending,  the  matter  could  be  moved 
in,  as  it  would  be  done  if  the  party  had  not  died,  except  that 
all  the  additional  all^ations  which  his  death  makes  it  neces- 
sary to  aver  in  order  to  show  the  facts,  would  have  to  be  made. 
As  to  the  service,  the  motion  or  the  order  should  be  served  as 
other  motions.  As  the  facts  appear  in  the  record,  there  was 
error  in  making  the  executrix  a  party. 

Judgment  reversed. 


Dan  Cicero,  plaintiff  in  error,  vs.  The  State  of  Georgia, 
defendant  in  error. 

1.  The  evidence  of  the  committing  magistrate  to  the  effect  that  he  examined 
the  defendant  when  brought  before  him  to  ascertain  if  he  would  make  con- 
tradictory statements,  and  giving  such  statements,  was  inadmissible. 

2.  A  magistrate  has  no  right  to  examine  a  defendant  for  the  purpose  of  ob- 
taining from  him  contradictory  statements.  If  the  defendant  desired  to 
make  a  statement,  it  was  the  duty  of  such  officer  to  reduce  it  to  writing 
and  to  return  it  to  the  superior  court.  Such  paper  would  be  the  highest 
evidence  of  what  such  statements  were. 
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3,  Where  the  defendant  was  on  trial  for  the  offense  of  assault  with  intent  to 
murder,  and  there  was  evidence  tending  to  show  that  had  death  ensued  he 
would  not  have  been  guilty  of  murder,  the  court  should  charge  on  the  sub- 
ject of  manslaughter  and  justifiable  homicide. 

4.  It  was  error  to  charge  **  that  law  writers  say  that  a  chain  of  circumstances 
cannot  lie  whilst  a  witness  may,'*  because  it  was  calculated  to  impress  on 
the  minds  of  the  jury  that  the  defendant's  witnesses  had  sworn  falsely. 

Criminal  law.  Commitment.  Justice  of  the  Peace.  Evi- 
dence. Assault  with  intent  to  murder.  Charge  of  Court. 
Before  Judge  Strozer.  Mitchell  Superior  Court.  Novem- 
ber Term,  1874. 

This  case  is  reported  in  the  decision. 

Davis  &  Lyon,  by  R.  F.  Lyon,  for  plaintiff  in  error. 

B.  B.  Bower,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  assault 
with  intent  to  murder,  and  on  the  trial  therefor  was  found 
guilty  by  the  jury.  A  motibn  was  made  for  a  new  trial  on 
the  grounds  that  the  verdict  was  contrary  to  law,  contrary  to 
the  evidence,  and  without  evidence  to  sustain  it;  because  the 
court  erred  in  admitting  the  evidence  of  the  committing  mag- 
istrate over  the  objection  of  defendant,  that  on  the  commit- 
ment trial  before  him  he  examined  the  defendant,  Who  stated 
at  first  *Hhat  he  was  in  his  house  cooking  some  bread  for 
for  his  children  when  the  gun  firefd,  and  when  the  justice  told 
hrra  to  tell  it  over  again,  to  see  if  he  would  tell  the  same 
story,  when  defendant  said  he  was  in  his  house  breaking 
bread  and  dividing  it  out  among  his  children  when  the  guu 
fired ;"  because  the  court  erreil  in  not  charging  the  jury  as  to 
any  other  grade  of  homicide  but  that  of  murder;  because  the 
court  erred  in  its  charge.to  the  jury,  after  stating  that  where 
there  is  a  chain  of  circumstances  that  point  to  a  fact,  and  one 
witness  swears  positively  to  the  contrary,  that  they  could  de- 
termine which  they  would  believe,  added,  "but  that  law  wri- 
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ters  say  that  a  chain  of  circumstances  cannot  lie,  whilst  a 
witness  may/'  It  appears  from  the  evidence  in  the  record 
that  the  prosecutor,  hearing  his  dogs  bark  in  the  early  part  of 
the  night  as  if  after  some  one,  got  up  and  went  out  of  the 
house,  heard  some  one  running,  set  the  dogs  on  them,  and  run 
after  them  fifty  or  one  hundred  yards,  when  some  one  shot  at 
him— defendant  live<l  three  or  four  hundred  yards  from  pros- 
ecutor— found  tracks  which  corresponded  in  size  with  defend- 
ant's tracks;  about  an  hour  and  a  half  after  the  gun  fired, 
prosecutor  and  others  got  a  light  and  went  in  the  direction  of 
where  the  gun  was  fired,  and  some  one  said  put  out  that 
light,  and  recognized  it  to  be  the  defendant  by  bis  voice.  A 
witness  for  the  defendant  stated  that  he  was  at  tlie  house  of 
defendant  that  night  about  the  time  of  the  alleged  firing  of 
the  gun,  heard  a  pistol  shot,  and  defendant  was  in  his  house 
at  that  time. 

1,  2.  The  admission  of  the  evidence  of  the  committing  jus- 
tice, was  error,  for  two  reasons :  First,  because  the  justice  had 
no  legal  right  to  examine  the  defendant  as  he  did  for  the  pur- 
pose of  obtaining  from  him  contradictory  statements.  The 
Justice  had  only  the  legal  right  to  allow  the  defendant  to  make 
his  statement,  not  under  oath,  if  he  desired  to  do  so,  but  did 
not  have  the  right  to  act  as  an  inquisitor ,  to  entrap  the  de- 
fendant. If  the  defendant  desired  to  make  a  voluntary  state- 
ment, and  did  so,  then  it  was  the  duty  of  the  justice  to  re- 
duce it  to  writing,  and  bave  returned  it  to  court  with  the  other 
papers:  Code,  4733.  Second,  inasmuch  as  the  justice  is  re- 
quired to  reduce  the  defendant's  statement  to  writing,  the  legal 
presumption  is  that  he  did  so,  which  would  have  been  the 
highest  and  best  evidence  as  t^  what  the  defendant  did  state, 
unless  it  had  been  made  to  appear  that  it  was  not  reduced  to 
writing,  or  had  been  lost  or  destroyed,  which  was  not  pre- 
tended in  this  case. 

3.  To  make  out  the  offense  charged  in  the  indictment  the 
assault  must  have  been  made  on  the  person  of  the  prosecutor 
under  such  circumstances  as  if  death  had  ensued  it  would 
have  been  murder.     Assuming  that  the  evidence  identifies  the 
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defendant  as  the  person  who  fired  the  gun,  (which  is  not  at 
all  certain)  it  would  not  necessarily  follow  that  if  death  had 
ensued  that  he  would  have  been  guilty  of  murder.  The  prose- 
cutor was  pursuing  the  defendant  along  a  road  or  path,  with 
dogs,  setting  them  on  him.  Was  the  gun  fired  at  the  prose- 
cutor or  the  dogs?  Although  it  was  in  the  early  part  of  the 
night,  it  was  dark.  In  view  of  the  evidence  in  the  record, 
the  court  should  have  charged  the  jury  the  law  in  relation  to 
the  other  grades  of  homicide,  instead  of  saying,  in  the  hearing 
of  the  jury,  "that  has  nothing  to  do  with  it." 

4.  It  was  error  in  the  court  to  tell  the  jury,  "that  law 
writers  say  that  a  chain  of  circumstances  cannot  lie,  whilst  a 
w^itness  may,"  because  it  was  calculated  to  impress  on  the 
minds  of  the  jury  that  the  defendant's  witness  had  sworn 
falsely,  and  therefore  should  not  be  believed.  It  is  the  duty 
of  the  court  to  charge  the  jury  as  to  the  law  applicable  to  the 
fitcts  of  the  case,  and  leave  it  to  them  to  judge  of  the  credi- 
bility of  the  witnesses,  without  any  disparagement  of  them  by 
the  court,  directly  or  indirectly.  Under  the  evidence  in  this 
record,  when  taken  in  connection  with  the  errors  of  the  court 
at  the  trial,  we  reverse  the  judgment  of  the  court  below  and 
order  a  new  trial. 

Judgment  reversed* 


Jerry  Ballenger,  plaintiff  in  error,  v8.  John  M.  McLain, 
defendant  in  error. 

I.  A  petition  to  the  ordinary  asking  that  a  minor  child  should  be  bound  as  an 
apprentice  to  the  applicant,  did  not  show  the  residence  of  the  minor.  The 
order  granting  the  application  was  passed  the  day  the  petition  was  filed. 
It  only  recited  the  fact  that  the  application  was  made,  and  that  no  good 
cause  was  shown  to  the  contrary.  The  only  other  instrument  in  the  case 
was  a  bond  of  the  applicant,  which  contained  no  stipulation  to  teach  the 
apprentice  any  trade,  business  or  occupation,  as  by  law  required : 

I/tldt  that  on  the  hearing  of  a  habeas  corpus  sued  out  in  behalf  of  the  minor, 
charging  that  she  was  illegally  restrained  of  her  Jiberty  by  the  reputed  mas- 
ter, the  production  of  such  proceedings  wiU  not  be  sufficient  to  authorize 
an  order  adjudging  to  him  the  custody  and  control  of  the  alleged  apprentice. 
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2.  The  provisions  of  the  act  of  March  17th,  1866,  amendtug  the  laws  of  this 
state  in  relation  to  apprentices,  should  be  strictly  complied  with,  and  it 
bhbuld  so  appear  on  the  face  .of  the  proceedings. 

Master  aud  servant.  Apprentice.  Miuors.  Before  Judge 
Knight.  Cobb  county.  At  Chambers.  December  7th, 
1874. 

This  case  is  suflRciently  reported  in  the  above  liead-notes. 
Gartrell  &  DuNWOODY,  for  plaintiff  in  error, 
C.  C.  Winn,  by  C.  D.  Phillips,  for  defendant. 
Trippe,  Judge. 

1 .  The  respondent  in  the  habeas  corpus,  in  answer  thereto, 
returned  that  he  held  the  person  whose  liberty  was  charged  to 
be  illegally  inestrained  by  him,  as  an  apprentice,  and  to  estab- 
lish his  right,  as  master,  produced  his  petition  to  the  ordinary, 
dated  October  20th,  1874.  The  petition  did  not  state  that 
the  minor  resided  in  the  county  where  the  application  was 
made.  On  the  same  day,  to- wit:  October  20th,  tlie  onler 
granting  the  application  was  passed.  It  did  not  show  juris- 
diction over  the  minor,  nor  any  fact,  except  that  such  applica- 
tion was  made,  and  that  no  cause  was  shown  to  the  contrary. 
No  notice  was  given  to  any  pei'son,  and  no  one  appointed  to 
represent  the  minor.  No  indenture  of  apprenticeship  was 
made  in  duplicate  and  recorded,  as  by  statute  required.  In 
fact,  the  only  instrument  executed  was  a  bond  of  the  applicant, 
and  this  contained  no  stipulation  to  teach  the  apprentice  any 
trade,  business  or  occupation.  The  act  of  March  17th,  1866, 
provides  that  "the  master  shall  teach  the  apprentice  the  busi- 
ness of  husbandry,  house  service,  or  some  other  useful  trade 
or  occupation,  which  shall  be  specified  in  the  instrnment  of 
apprenticeship.'^ 

2.  The  purpose  of  this  act  is  humane,  just  and  wise.  Hu- 
mane and  just  towards  the  unprotected  minors,  and  wise  in 
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its  intention  towards  the  public^  in  protecting  it  against  youth- 
ful idlers  and  vagabonds,  guaranteeing  that  some  useful  trade 
or  occupation  shall  be  taught  the  needy  young.  But  its  pro- 
visions should  be strickly  complied  with.  They  largely  involve 
the  liberty  of  those  who  come  within  their  scope,  as  well  as 
the  social  and  industrial  interests  of  the  state.  Proceedings 
founded  on  them  should  show  that  the  rights  of  the  minor 
whose  condition  is  so  seriously  at  stake,  have  been  duly  re- 
garded and  protected.  Too  much  of  this  is  wanting  in  this 
case  to  allow  this  young  girl  to  be  held  for  years  in  a  state 
of  quiaA  bondage.  She  has  not  the  advantage  secured  to  her 
which  the  law  says  she  shall  have,  nor  do  the  public  have 
the  benefit  of  the  guaranty  in  which  it  is  deeply  interested. 
To  dispose  of  a  child  without  notice  to  any  body,  within  a 
few  hours,  or,  it  may  be,  the  same  hour  that  the  petition  is 
presented,  and  then  ^o  leave  her  without  the  l^al  assurance 
in  the  deed  by  which  she  is  conveyed  for  years,  of  that  which 
the  law  guaranties  to  her,  is  too  severe  a  proceeding  to  be 
upheld.  The  respondent  did  not  show  sufficient  lawful  au- 
thority to  detain  the  child  in  custody,  and  the  judgement  is 
reversed:  See  36  Getyrgia  236;  36  Ihii.  236. 
Judgment  reversed. 


Calvin  E.- Johnston,  plaintiff  in  error,  v%.  Peter  Preeb 
ei  oLy  defendants  in  error. 

Where  a  bill  was  filed  alleging  that  a  settlement  was  had  between  partners 
in  which  a  mistake  was  made  against  the  complainant,  which  he  failed  to 
discover  until  after  his  claim  was  barred  by  the  statute  of  limitations,  unless 
saved  by  the  recency  of  the  discovery  of  the  error,  and  the  other  partners 
admitted  such  mistake  but  pleaded  the  statute ;  and  further,  that  if  such 
settlement  was  opened  and  a  new  accounting  had,  the  complainant  would 
be  found  indebted  to  them,  and  the  latter  pleaded  the  statute  to  such  cross- 
claims  : 

jffe/d,  that  under  the  spicial  facts  of  the  case  both  parties  were  barred. 
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Equity.  Partnership.  Statute  of  limitations.  Before 
Judge  James  Johnson.  Muscogee  Superior  Court.  No- 
vember Terra,  1874. 

For  the  facts,  see  the  decision. 

Ingram  &  Crawford,  for  plaintiflf  in  error. 

Peabody  &  Brannon,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  hj  the  complainant  against  the  de- 
fendants, to  correct  an  alleged  mistake  in  the  settlement  of  a 
mercantile  partnership.  It  appears  from  the  evidence  in  the 
record  that  the  partners  had  a  final  settlement  in  1860,  which 
was  acquiesced  in  by  all  the  parties  until  the  latter  part  of 
the  year  1872,  when  the  complainant  discovered  a  mistake  in 
the  settlement  of  $802  96  in  his  favor.  The  defendants,  in 
their  answer,  admitted  the  mistake  as  allied  by  complainant, 
but  iusisted  that  the  complainant  was  barred  by  the  statute  of 
limitations,  but  set  up  in  their  answer,  in  the  nature  of  a 
cross-bill,  that  if  the  settlement  was  to  be  opened,  that  the 
complainant  was  indebted  to  them,  and  prayed  that  he  might 
be  decreed  to  pay  the  same.  The  complainant,  in  his  answer 
to  the  defendants'  cross-bill,  insisted  that  if  defendants  had 
any  claim  upon  him  on  a  full  settlement  over  and  above  the 
$802  96,  that  the  same  was  barred  by  the  statute  of  limita- 
tions. The  complainant  insists  that  he  is  not  barred  from 
recovering  the  $802  96,  because  the  statute  did  not  run 
against  him  until  the  discovery  of  the  mistake.  The  defend- 
ants say,  admitting  Hie  mistake,  as  you  allege,  and  setting  the 
settlement  aside  for  that  reason,  and  coming  to  a  new  settle- 
ment, you  are  indebted  to  us  more  than  the  sum  of  $802  96. 
To  this  claim  of  the  defendants  he  pleads  the  statute  of  limi- 
tations. The  complainant  is  willing  to  consider  the  settle* 
ment  a  mistake  in  his  favor  to  the  extent  of  $802  96  in  one 
item  of  the  settlement,  but  is  unwilling  to  have  the  entire  set- 
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tlement  set  aside,  and  have  a  new  accounting,  as  that  might 
bring  him  in  debt,  as  the  defendants  allege  it  would.  Upon 
this  state  of  facts,  the  court  charged  the  jury:  "That  if  such 
a  mistake  in  the  settlement  between  the  parties  occurred,  as 
is  allied,  and  if  the  parties  could,  by  looking  at  their  books, 
have  readily  discovered  the  mistake,  and  if  the  plaintiff  failed 
to  examine  the  books  before  and  at  the  time  of  the  settlement, 
and  not  until  just  before  the  bringing  of  his  suit,  but  made 
the  settlement  without  any  such  examination,  then  such  fail- 
ure to  discover  the  mistake  is  attributable  to  negligence,  and 
the  plaintiff  is  not  entitled  to  a  decree;  and  more  particularly 
80,  if  he  has  failed  to  show  the  settlement  in  all  other  respects 
not  fiur  and  correct"  And  further,  "if  the  settlement  took 
place  when  it  is  admitted  by  the  parties  it  did,  and  if  the 
same  has  been  acquiesced  in  by  the  parties  until  a  short  time 
before  the  filing  of  the  bill,  the  defendant.  Freer,  insisting  in 
bis  answer  that  the  claim  of  the  plaintiff  is  stale,  and  the 
plaintiff,  Johnston,  in  his  answer  to  the  cross-bill,  insisting 
that  the  claim  of  defendant.  Freer,  as  set  out,  is  stale,  the 
plaintiff  so  insisting  is  not  entitled  by  his  bill  to  any  relief  in 
equity,  the  claims  of  each  party  are  barred,  and  complainant 
cannot  recover."  To  which  charge  the  complainant  excepted. 
In  view  of  the  special  facts  of  this  case,  we  find  no  error  in 
the  charge  of  the  court  to  the  jury. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  R.  Cook,  plaintiff  in  error,  vs.  The  Board  op  Com- 
missioners, ETC.,  OP  Houston  County,  defendant  in  error. 

1.  Suits  in  behalf  of  a  county  may  be  brought  by  the  ordinary,  and  if  dur- 
ing their  pendency,  a  board  of  commissioners  be  by  law  appointed  for  the 
county,  the  commissioners  may,  by  amendment,  be  substituted  in  lieu  of 
the  ordinary. 

2.  It  is  in  the  discretion  of  the  chancellor  to  allow  an  amendment  to  a  sworn 
bill,  proceeding  in  the  name  of  the  conmiissioners,  to  be  verified  by  the  af- 
fidavit of  the  solicitor  of  the  complainant. 
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3*  A  bill  for  account  and  settlement  was  filed  in  behalf  of  the  county  against 
a  former  sheriff  thereof,  charging  that  he  had  for  several  years,  whilst  in 
office,  received  large  amounts  of  money  from  the  county  treasurer  on  ac- 
counts made  out  by  him  for  fees  and  services,  which  were  illegal,  false  and 
fraudulent^;  that  he  had  charged  costs  accruing  in. civil  cases  in  his  bill  for 
insolvent  criminal  costs ;  had  charged  for  services  never  rendered  and  for 
expenses  never  incurred  by  him,  and  for  divers  matters  and  things  for  which 
the  county  was  not  liable ;  had  made  out  accounts  and  received  the  money 
thereon  twice  for  the  same  matters,  and  had  charged  for  articles  furnished 
the  county  more  than  the  cost  thereof,  and  for  cost  which  had  been  paid 
by  the  parties  to  the  cases  in  which  they  accrued;  that  he  had  collected 
fines  and  other  money  commg  to  the  county,  and  never  accounted  therefor ; 
that  by  fraud  and  misrepresentations  he  procured  his  accounts  to  be  ap- 
proved, but  obtained  no  order  for  their  payment,  with  one  or  two  excep- 
tions, and  that  no  order  of  approval  or  payment  was  ever  entered  on  the 
minutes  of  the  court,  as  required  by  law ;  that  payment  for  all  these  was 
procurred  from  the  county  treasurer  by  his  being  misled  and  deceived  by 
the  falsehood  and  misrepresentations  of  the  sheriff,  and  that  a  large  amount 
was  received  in  payment  of  insolvent  criminal  costs  out  of  the  general 
county  funds,  when  they  were  only  payable  from  fines  and  forfeitures : 

Held,  that  the  bill  was  not  demurrable  either  for  want  of  equity,  or  because 

*"  there  was  an  adequate  remedy  at  law. 

4.  Under  the  provisions  of  the  Code  allowing  parties  to  take  testimony  as 
soon  as  the  bill  is  filed,  and  making  the  second  term  after  service  is  per- 
fected the  trial  term  for  equity  causes,  and  discovery  in  this  case  having 
been  waived,  it  was  not  error  for  the  chancellor  to  refer  the  cause  to  a 
master  at  the  first  term,  especially  where  all  the  rights  of  the  parties  were 
reserved  in  the  order  of  reference, 

5,  Where  an  injunction  has  been  granted  after  a  hearing  of  both  parties,  the 
refusal  of  the  chancellor  to  dissolve  the  same  on  motion,  without  bringing' 
forward  new  matter  occurring  subsequent  to  the  first  hearing,  will  not  be 
reviewed  by  this  court  on  a  bill  of  exceptions  sued  out  before  the  final  de- 
termination of  tbe  cause. 

County  Matters.  Ordinary.  Amendment.  Parties.  At- 
torneys. Equity.  Costs.  Master.  Practice  in  the  Superior 
Court.  Injunction.  Practice  in  the  Supreme  Court.  Bo* 
fore  Judge  Hill.  Houston  Superior  Court  May  Term,. 
1874. 

This  case  is  sufficienty  reported  in  the  above  head-notes. 

Lyon  &  Jackson;  Poe  &  Hall;  Warren  &  Grice, 
for  plaintiff  in  error. 
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Lanier  &  Anderson;  Samuel  D.  Killen;  H.  M. 
HoLTZCLAW,  for  defendant. 

Trippe,  Judge. 

1.  Section  491  of  the  Code  enacts  that  every  county  in  the 
state  may  sue  or  be  sued  in  any  court.  The  next  section  pro- 
vides that  suits  against  a  county  must  be  against  theordinary, 
and  declares  how  service  may  be  effected.  This  is  amended 
by  the  act  of  1872,  which  says  service  may  be  made  upon  the 
commissioners  of  a  county,  where  the  fiscal  afiuirs  thereof  are 
by  law  committed  to  such  a  board.  In  Collins  vs.  Hvdson  et 
(U.y  decided  at  the  present  term,  it  was  held  that  suits  against 
a  county  might  be  brought  against  the  board  of  commission- 
ers. In  Justices  Infei'ior  Court  vs.  Plank- road  Company ^  9 
Oeorgia^  475,  the  decision  was  that  the  justices  were,  by  law, 
such  agents  of  the  county  that  they  could  maintain  a  suit  in 
its  behalf.  The  same  reasons  given  for  that  judgment  will 
sustain  such  a  power  in  the  ordinary,  where  there  is  no  board 
of  commissioners.  If,  pending  a  suit  instituted  by  the  ordi- 
nary, such  a  board  of  commissioners  be  appointed,  they  may 
be  substituted  by  amendment  in  lieu  of  the  ordinary ;  for ' 
the  same  grounds  on  which  the  right  in  the  justices  of  the  in- 
ferior court  to  institute  suits  for  a  county,  rests,  or  which  au- 
thorize the  ordinary  to  maintain  them,  will  apply  to  commis- 
sioners who  have  charge- of  the  fiscal  afiairs  of  the  county. 

2.  Under  the  provisions  of  the  Code  and  the  practice  in 
this  state,  the  matter  of  the  verification  of  a  bill,  or  an  amend- 
ment to  a  sworn  bill,  is  placed  within  the  discretion  of  the 
chancellor.  Sectioi\  3211  of  the  Code  expressly  recognizes 
that  ^'  the  affidavit  of  a  competent  person''  may  be  sufficient. 
In  1  Smith's  Chancery  Practice,  595,  the  rule  is  stated  to  be 
that  the  affidavit  is  usually  made  by  plainti£&  or  one  of  them, 
but  may  be  sworn  to  by  any  i)erson  acquainte<l  with  the  facts. 

3.  The  jurisdiction  of  courts  of  equity  over  matters  of  ac- 
count is  very  broad  and  extensive :  See  1  Story's  Eq.  Jur., 
section  441  to  454;  13  Ves.,  278.  '  In  this  case  there  is  not 
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only  fraud  charged  against  the  defendant,  but  fraud  in  differ- 
ent forms  and  at  different  times.  Also  that  he  has  received 
money  collected  at  different  times  belonging  to  the  county, 
thus  charging  him  as  trustee,  and  that  he  wrongfully  obtained 
money  from  one  fund  when  the  claim  could  only  be  met  out 
of  another.  In  fact,  it  is  charged  that  the  liability  of  the  of- 
ficer arises  in  every  way  and  manner  almost  that  a  sheriff 
could  incur  responsibility.  The  accounting  will  necessarily 
be  intricate  and  complicated — so  mixed  with  receipts  and  pay- 
ments, debits  and  credits,  that  equity  is  a  proper  forum  to  ad- 
just the  balances,  through  a  master. 

4.  It  was  objected  that  the  court  should  not  have  referred 
the  cause  to  a  master  at  the  first  term.  Under  the  old  prac- 
tice this  might  have  been  premature.  But  now  an  equity 
cause  is  in  order  for  trial  at  the  second  term  after  service  is 
perfected,  and  the  parties  may  commence  to  take  testimony  as 
soon  as  the  bill  is  filed:  Code,  sections  4205,  4199.  The  or- 
der of  reference  fully  reserved  all  the  rights  of  the  parties  as 
to  amendments,  the  taking  of  testimony,  continuances,  etc., 
in  fact  as  to  all  things  respectively  affecting  their  interests. 
We  do  not  see  any  iiijury  which  can  result  from  tliis  reference 
to  a  master,  when  it  was  necessary  in  order  to  reach  a  final 
hearing  at  the  second  term  after  service. 

5.  It  has  several  times  been  held,  under  the  act  of  1870, 
that  after  an  injunction  has  been  granted  upon  a  hearing  had 
after  notice,  a  decision  upon  a  motion  to  dissolve  will  not  be 
reviewed  by  this  court.  How  a  case  might  be  affected  by  the 
occurrence  of  new  facts  which  did  not  exist  at  the  time  the 
injunction  was  granted,  it  is  not  necessary  now  to  pronounce. 
Nothing  of  that  sort  is  in  this  case,  no  new  matter  was  brought 
forward  to  sustain  the  motion  which  was  not  known  at  the 
first  hearing. 

Judgment  affirmed. 
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L.  N.  Callaway,  plaintiff  in  error,  t;«.  JpHN  B.  Walls, 
sheriff,  d  al.y  defendants  in  error. 

1.  The  affidavit  foreclosing  a  merchant's  lien  must  aver  a  demand  for  the 
payment  of  the  debt  upon  the  owner  of  the  property  levied  on,  a  refusal  to 
pay,  and  that  the  lien  is  prosecuted  within  one  year  after  the  debt  became 
due. 

2.  An  affidavit  upon  which  to  base  the  foreclosure  of  a  chattel  mortgage  must 
allege  that  the  defendant  resides  in  the  county  of  such  proceeding. 

Merchants'  lien.  Mortgage.  Venue.  Before  Judge  Bart- 
LETT.    Baldwin  Superior  Court.     August  Term,  1874. 

!For  the  facts,  see  the  decision. 

F.  C.  FuRMAN ;  L.  H.  Briscoe,  for  plaintiff  in  error. 

Benjamin  W.  Barrow,  by  brief,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiff  in  a  lien  fi.  fa.  ruled  the  sheriff  of  Baldwin 
county,  calling  upon  him  to  return  the  papers  placed  in  his 
hands  into  court,  and  show  cause  why  he  should  pay  to  the 
plaintiff  the  money  due  on  the  ji.fa.  The  sheriff  answered 
the  rule  in  writing,  under  oath,  which  was  not  traversed,  and 
returned  the  papers  into  court,  from  which  it  appeared  that  a 
counter-afiBdavit  had  been  filed  by  a  contesting  creditor,  and 
the  proceedings  arrested.  The  court,  upon  an  inspection  of 
the  aflSdavit  foreclosing  the  lien  upon  which  the  execution 
issued,  quashed  the  execution,  and  discharged  the  rule  against 
the  sheriff,  whereupon  the  plaintiff  excepted. 

1.  It  appears  on  the  face  of  the  affidavit  of  foreclosure  of 
the  lien  that  the  plaintiff  had  not  averred  therein  a  demand 
for  the  payment  of  his  debt  upon  the  owner  of  the  property 
levied  on,  and  his  refusal  to  pay,  or  that  the  lien  was  prose- 
cuted within  one  year  atter  the  debt  became  due,  as  required 
by  the  1991st  section  of  the  Code,  and  that  was  one  of  the 
grounds  upon  whicli  the  contesting  creditor  attacked  the 
plaintiff's  lien  on  the  property. 
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2.  The  foreclosure  of  the  mortgage  was  not  a  valid  fore- 
closure on  personal  property,  because  it  was  not  alleged  that 
the  defendant  resided  in  Baldwin  county,  where  the  mortgage 
was  foreclosed,  at  the  date  of  the  foreclosure,  or  where  he  did 
reside.  We  find  no  error  in  the  judgment  of  the  oourt  on 
the  statement  of  facts  disclosed  in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Sidney  B.  Cheney,  plain|;iff  in  error,  vs.  Richard  W. 
RoDGERS,  defendant  in  error. 

1.  Where  a  homestead,  duly  laid  off",  for  the  use  of  a  married  woman  and  her 
children,  was  sold  and  the  money  used  to  buy  another  place,  and  a  deed  to 
the  latter  was  taken  in  the  name  of  the  husband  and  wife,  but  at  the  foot 
of  the  deed  it  was  recited  that  the  land  was  purchased  as  an  investment  of 
the  proceeds  of  the  sale  at  the  homestead,  and  with  such  proceeds : 

/Ir/df  that  this  was  substantially  a  deed  to  the  husband  of  the  land,  with  a 
homestead  thereon,  for  the  benefit  of  the  family. 

2,  A  purchaser  of  the  land  from  the  husband,  or  from  the  husband  and  wife, 
without  the  approval  of  the  ordinary,  got  no  title  as  against  the  homestead 
interest.  He  and  purchasers  from  him,  claiming  the  land  under  the  deed 
to  the  husband  and  wife  with  such  recital  thereon,  are  charged  with  notice 
of  the  recital. 

Homestead.  Notice.  Vendor  and  purchaser.  Before  Judge 
Hall.    Rockdale  Superior  Court.    October  Term,  1874. 

Sidney  B.  Cheney,  for  herself  and  her  minor  children, 
brought  complaint  against  Richard  W.  Rogers  for  a  tract  of 
land.  The  defendant  pleaded  the  general  issue.  The  plain- 
tiff showed  title  in  herself  under  a^eed  made  by  Thomas  L. 
Russell  on  April  r2th,  1870,  which  contains  this  recital : 
''The  said  sum  of  money  invested  in  the  land  for  which  this 
deed  is  made,  is  the  proceeds  arising  from  the  sale  of  a  home- 
stead set  apart  by  the  court  of  ordinary  of  Jasper  county, 
Greorgia,  to  William  R.  Cheney,  his  wife  and  children,  by 
virtue  of  an  order  from  said  court." 

The  defendant  claimed  under  a  deed  made  by  the  plaintiff 
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and  her  Irusband  to  Thomas  T.  Thrasher.  One  J.  P.  Rosser 
pureliased  from  Thrasher,  and  delendiint  from  liim.  There 
was  conflicting  testimony  as  to  whether  Thrasher  purchase*! 
with  actual  notice  of  the  fact  that  the  land  was  homestead 
pro|)erty,  and  whether  the  plaintiff  signed  the  deed  with  her 
husband  voluntarily. 

The  jury  found  for  the  defendant  The  plaintiff  moved 
for  a  new  trial  u|)on  the  following  grounds,  to-wit : 

Ist.  Because  the  court  erred  in  charging  the  jury,  "that 
although  the  land  in  dispute  may  have  been  bought  with  the 
proceeds  of  homestead  property  sold  by  plaintiff,  and  therefore 
took  the  place  of  such  homestead  property,  still,  if  Cheney 
and  wife  sold  the  land  in  dispute  to  Thrasher  for  a  valuable 
consideration,  and  Mrs.  Cheney  freely  and  voluntarily  execu- 
ted a  deed  to  Thrasher,  then,  by  such  conveyance,  plaintiff 
conveyed  title  out  of  her,  and  that  if  they  so  believed  they 
should  find  for  the  defendant.'' 

2d.  Because  the  court  erred  in  charging  the  jury,  "  that 
although  (hey  might  believe  that  plaintiff's  free  and  volun- 
tary consent  was  not  given  for  the  sale,  still,  if  you-  find  that 
Thrasher  sold  to  Rosser,  and  Rosser  to  defendant,  and  at  the 
time  the  latter  bought  the  land,  he  had  no  notice  that  the  land 
had  been  purchased  with  the  procee<ls  of  homestead  property, 
and  did  not  have  notice  tliat  the  plaintiff  had  failed  or  refused 
to  give  her  voluntary  consent  to  the  sale,  and  had  no  notice 
that  the  land  was  sold  to  pay  the  debts  of  Cheney,  then  he 
is  protected,  and  you  should  find  for  the  defendant." 

3d.  B**cause  the  court  erred  in  refusing  to  charge  the  ]wry 
as  requested  by  the  plaintiff,  "  that  the  land  in  dispute  could 
not  be  sohl  without  the  approval  of  the  ordinary." 

The  motion  was  overruled,  and  the  plaintiff  excepted. 

Clark  &  Pace,  for  plaintiff  in  error. 

J.  J.  Floyd;  J.  C.  Barton,  for  defendant. 

Vol.  Liv.  12. 
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McCay,  Judge. 

1.  The  sale  of  a  homestead  ought  only  to  be  for  reinvest- 
ment^ and  it  is  a  great  defect  in  the  law  that  the  ordinary  is 
not  require<l  to  see  that  the  reinvestment  is  made.  The 
Code,  section  2047,  as  express  that  the  proceeds  of  the  sale 
shall  ga  to  the  use  of  the  debtor's  family.  This  is  the  object 
of  the  homestead  provision ;  and  on  a  sale  of  the  homestead 
as  laid  off,  we  are  clear  that  the  reinvestment  ought  to  he  for 
the  same  purposes  as  the  original  appropriation.  It  seems,  in 
this  case,  to  be  unquestionable  that  the  homestead  as  original- 
ly laid  off  was  sold  and  the  proceeds  invested  in  the  proi>erty 
in  dispute.  It  is  very  plain,  too,  that  upon  the  face  of  the  dee«l 
this  fact  distinctly  appeared.  The  deed,  it  is  true,  was  in  the 
former  part  of  it  simply  taken  to  the  husband  and  wife,  but 
at  the  foot  of  the  deed,  and  forming  a  part  of  the  instrument, 
it  was  distinctly  stated  that  this  land  was  bought  with  the 
proceeds  of  the  sale  of  the  homestead,  a^  laid  off  under  the 
jutlgment  of  the  ordinary.  This  would  have  charged  the 
grantees  of  the  deed  with  the  obligation  to  hold  it  for  the 
«ame  uses  as  the  homestead,  to-wit:  not  for  the  husband  and 
wife  alone,  but  for  the  family,  and  put  it  instead  of  the  home- 
stead, and  anybody  dealing  with  them,  with  notice,  would 
stand  as  they  did,  and  deal  with  it  as  homestead  property : 
See  Murray  vb.  Selh,  53  Georgia,  257. 

2.  The  only  question  in  this  case  is  the  question  of  notice. 
Was  the  recital  in  the  deed  to  the  husband  and  wife  notice  to 
the  defendants  in  the  action  below  ?  It  is  a  well  settled  rule 
that  a  party  is  charged  with  notice  of  recitals  in  any  deed 
under  which  he  claims  title :  Jumel  vs.  Jumel,  7  Paige  R., 
591  ;  Harris  vs.  Fly,  7  Paige,  421  ;  Moore  vs.  Bennet,  2 
Chan.  Cas.,  246 ;  Walker's  Chancery  R.,  (Michigan)  463. 
It  is  absolutely  necessary  for  the  defendant  to  rely  on  the 
deed  to  the  husband  and  wife.  He  claims  under  that  dee<l. 
Can  he  claim  under  it  and  deny  a  feet  recited  in  it?  We 
think,  therefore,  the  defendant,  and  all  claiming  under  the 
deed  to  the  husband  and  wife,  are  charged  with  notice  of  the 
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recitals  in  that  deed.  If  he  did  not  in  fact  see  it,  his  own 
negligence  is  the  cause  of  it.  As,  under  this  deed  to  the  hus- 
band and  wife,  the  property  was  a  homestead,  it  could  not  be 
sold  without  the  consent  of  the  ordinary.  That  is  a  dne  qua 
non,  and  the  purchasers  got  only  a  voidable  title.  For  this 
reason  we  think  the  verdict  wrong. 
Judgment  reversed. 


P.  M.  Compton,  plaintiflF  in  error,  vs.  Henry  Temples, 
defendant  in  error. 

Where  there  is  sufficient  evidence  to  sustain  the  verdict,  the  discretion  of  the 
court  below  in  overruling  a  motion  for  a  new  trial  will  not  be  controlled. 

New  trial.  Before  Judge  Bartlett.  Baldwin  Superior 
Court.     August  Terra,  1874. 

This  case  is  suiBciently  reported  in  the  decision. 
Crawford  &  Williamson,  for  plaintiflF  in  error. 
D.  B.  Sandford,  by  Z.  D.  Harrison,  for  defendant. 
Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury  found 
the  property  subject  to  the  execution  levied  thereon.  A  mo- 
tion was  raade  for  a  new  trial,  which  was  overruled  by  the 
court,  and  the  claimant  excepted.  Although  we  think  the 
weight  of  the  evidence  was  in  favor  of  the  claimant^  still,  ac- 
cording to  the  repeated  rulings  of  this  court,  there  was  sufl&- 
cient  evidence  to  sustain  the  verdict,  and  as  the  court  below 
was  satisfied  with  it,  we  will  not  control  its  discretion  in 
overruling  the  motion  for  a  new  trial.  The  jury  may  have 
believed  that  inasmuch  as  Brake,  the  defendant,  assumed  the 
responsibility  of  the  death  of  the  mules  when  the  bill  of  sale 
therefor  was  executed  to  Compton,  that  he  did  so  because  he 


Digitized  by  VjOOQIC 


172         SUPREME  COURT  OF  GEORGIA. 

The  County  Commissioners  of  Monroe  County  vs.  Proctor. 

considered  them  his  property  and  not  Conipton's.  This  is 
not  a  tribunal  to  judge  of  the  credibility  of  witnesses  and  de- 
cide as  to  the  weight  of  their  testimony  on  the  trial  of  issues 
of  fact. 

Let  the  judgment  of  the  court  Wow  be  affirme<l. 


The  County  Commissioners  of  Monroe  County,  plain- 
tiffs in  error,  t?«.  James  D.  Proctor,  treasurer,  defen<lant 
in  error. 

(Tripps,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

In  view  of  the  legislation  before  and  since  the  Code  of  1863,  section  3627  of 
said  Code,  fixing  the  fees  or  commissions  of  the  county  treasurer,  is  to  be 
considered  as  giving  to  the  treasurer  two  and  a  half  per  cent,  for  receiving 
public  funds,  and  two  and  a  half  per  cent,  for  paying  out  the  same. 

County  matters.  OflGcers.  County  Treasurer.  Before 
Judge  Hall.  Monroe  Superior  Court.  February  Term, 
1874. 

A  report  of  this  case  is  unnecessary. 

J.  S.  Pinckard;  Whittle  &  Gus'HN,  for  plaintiflfe  in 
error. 

Cabaniss  &  Turner;  R.  H.  Clark;  Peeples  & 
Howell,  for  defendant. 

McCay,  Judge. 

The  act  of  1821,  section  8,  Prince's  Digest,  185-6,  author- 
ized the  inferior  court  to  pay  the  county  treasurer  two  and  a 
half  per  cent,  for  receiving,  and  the  same  for  disbur-^ing  pub- 
lic funds.  It  also  h'mited  the  court  so  that  it  should  not 
exceed  that  sum.  Without  question  such  has  been  the  cus- 
tomary allowance  in  this  state  to  county  treasurers  up  lo  the 
Code  of  1863.  In  1856,  acts  of  1855-56,  page  404,  an  act  was 
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passed  providing  for  the  election  of  county  treasurers  for  thir- 
ty-two counties.  As  the  officer  had  heretofore  been  rather  an 
officer  or  agent  of  tlie  inferior  court  ratlier  than  a  public  officer, 
this  act  fixed  the  fees  of  such  officer  at  a  certain  sura,  to-wit : 
two  and  a  half  per  cent  for  receiving  and  two  and  a  half  for 
paying  out  the  county  funds.  The  Code  of  1863,  section  514, 
seems  to  have  adopted  this  act  as  the  model  for  the  state,  and 
instead  ofpi^viding  for  his  appointment  by  the  justices  of  the 
inferior  courts  provides  for  his  election  by  the  people,  and 
instead  of  "compensation  reasonable  and  just,"  the  Code,  as 
did  this  act  of  1855  and  1856,  fixes  his  fees  at  tWo  and  a  half 
|>er  cent,  for  receiving  and  paying  out  public  funds.  And 
just  here  arises  the  difficulty.  What  did  the  codifiers  intend? 
Did  they  mean  two  and  a  half  for  paying  and  two  and  a  half 
ibr  receiving,  or  did  they  mean  two  and  a  half  for  both  ?  We 
are  free  to  say  that  did  the  Code  stand  alone  we  should,  from 
its  words,  take  the  meaning  to  be  two  and  a  iialf  for  both 
services.  But  we  are  to  consider  that  the  Code  does  not,  as 
a  rule,  intend  to  alter  the  law,  and  especially  in  this  matter  of 
fees — ^a  thing  of  positive  legislation — has  it,  in  the  main,  been 
scrupulous  to  adhere  closely  to  the  old  law.  It  has  been  seen 
that  the  act  of  1821  allowed  two  and  a  half  per  cent,  for  each 
service.  That  the  act  of  1856,  which,  as  to  the  mode  of  elec- 
tion, the  Code  adopted,  both  contemplate  a  special  rate  for 
each  service.  It  may  be  addeil  that  since  the  Cotle,  to-wit: 
in  1874,  (acts  20,)  the  legislature  has,  in  terms,  adopted  this 
method  of  compensation,  to-wit :  fees  for  paying  and  fees  for 
receiving,  but  after  reciting  that  the  practice  had,  in  many 
counties,  been  to  pay  two  and  a  half  for  each  service,  the  act 
declares  the  true  meaning  of  the  Code  to  be  two  and  a  half 
|>er  cent,  for  each  service  on  all  sums  up  to  $10,000  00,  and 
above  tiiat  one  an<l  a  fourth  for  each.  The  language  of  this 
act  is  absurd  when  it  says  that  the  Code  means  this  as  to  the 
fees  for  sums  above  $10,000  00,  and  by  a  fair  construction 
doubtless  only  intends  to  say  that  this,  to-wit:  one  and  a  fourth 
for  each  service  over  $10,000  00,  shall  be  the  rule  for  the  fu- 
ture.    It  is  significant,  too,  that  the  ordinary,  by  the  general 
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fee  bill,  gets  fees  of  five  per  cent,  for  his  services  as  treasurer 
of  the  poor  school  fund.  We  can  see,  too,  that  great  diflScul- 
ties  might  arise  in  the  settlement  as  the  treasurer's  fees.  If 
his  compensation  was  only  due  on  his  paying  and  receiving, 
it  is  not,  in  any  fair  sense,  a  paying  or  receiving,  to  pay  to  a 
successor,  or  receive  from  a  predecessor,  and  it  would  follow 
that  on  sums  received  by  him  from  his  predecessor  and  regu- 
larly disbursed  and  received  by  him  and  paid  over  to  his  suc- 
cessor, he  would  get  nothing  unless,  indeed,  which  the  letter 
of  the  law  would  not  justify,  we  were  to  say  two  and  a  half 
per  cent,  for  both  services  might  be  fairly  met  by  one  and  a 
fourth  for  each.  Upon  the  wiiole,  in  view  of  the  past  and 
sul)6equent  legislation,  we  are  of  the  opinion  the  Code  meant 
to  allow,  as  fees  to  this  officer,  two  and  a  half  per  cent,  for 
receiving,  and  the  same  per  cent,  for  paying  out,  although  we 
admii  the  subject  is  not  clear. 
Judgment  affirmed. 


George  W.  H.  Whitaker  et  al.j  administrators,  plaintiffs 
in  error,  vs.  Groover,  Stubbs  &  Company,  defendants 
in  error. 

1.  Where  administrators  were  sued  on  a  cause  of  action  arising  during  the 
life  of  their  intestate,  the  plaintiff  is  an  incompetent  witness  as  to  such 
matter,  even  though  he  negotiated  and  contracted  with  one  of  the  admin- 
istrators who  was  acting  as  the  agent  of  the  intestate,  then  living. 

2.  Where  this  court  is  not  satisfied  with  the  verdict,  it  will  not  reverse  the 
judgment  of  the  court  below  ordering  a  new  trial,  though  placed  on  a 
wrong  ground. 

3.  When  a  payment  is  made  by  a  debtor  to  a  creditor  holding  several  de- 
mands against  him,  the  debtor  has  the  right  to  direct  the  claim  to  which  it 
shall  be  appropriated.  If  he  fails  to  do  so,  the  creditor  has  the  right  to 
appropriate  at  his  election. 

Witness.  Evidence.-  New  trial.  Payments.  Debtor  and 
creditor.  Before  Judge  Herschel  V.  Johnson.  Wash- 
ington Superior  Court.     March  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
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Langmade  &  Evans,  for  plaintiifs  in  error. 
Carswell  &  Denny;  R.  L.  Wokthen,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendants,  as  administrators  of  William  G.  Brown,  deceased, 
on  two  promissory  notes  made  by  their  intestate,  dated  23d 
March,  1870,  due  1st  November,  1870,  payable  to  the  plain- 
tiffs, one  for  $11,038  76,  the  other  for  $3,050  10,  specifying 
in  the  body  of  each  note  for  value  received,  being  for  fertil- 
isers and  plantation  supplies  furnished.  The  defendants 
pleaded  that  the  notes  were  paid  off  by  shipments  of  cotton 
made  to  the  plaintiffs.  The  plaintiffs  were  the  factors  and 
commission  merchants  of  the  defendants'  intestate,  and  had  a 
running  account  with  him,  and  the  main  question  on  the  trial 
was  whether  the  proceeds  of  the  cotton  forwarded  to  the 
phiintiffs  by  him  had  been  properly  applied  by  them  in  pay- 
ment of  their  open  accounts,  or  whether  the  same  should 
have  been  applied  to  the  payment  of  the  notes  sued  on,  and 
thereby  have  extinguished  them.  On  the  trial  of  the  case, 
the  jury  found  a  verdict  for  the  defendants.  A  motion  was 
made  for  a  new  trial  on  the  ground  that  the  verdict  was  con- 
trary to  law,  contrary  to  the  evidence,  and  because  the  court 
erred  in  ruling  out  the  testimony  of  Slubbs,  one  of  the  plain- 
tiffs, the  intestate  being  dead,  and  this  being  a  suit  against  iiis 
administrators.  The  court  granted  a  new  trial,  giving  as  a 
reason  tlierefor  that  it  committed  <?rror  in  ruling  out  the  tes- 
timony of  Stubbs,  whereui>on  the  defendants  excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  Whita- 
ker, one  of  the  defendants,  was  sworn  as  a  witness  on  the 
trial,  who  testified  that  as  the  agent  of  the  intestate  in  his 
lifetime,  he  made  an  agreement  with  the  plaintiffs  in  respect 
to  the  transaction  for  which  the  notes  sued  on  were  given, 
and  it  was  in  view  of  that  fact,  we  presume,  that  the  court 
held  that  Stubbs  was  a  competent  witness.  The  3854th  sec- 
tion of  the  Code  declares  that  where  an  executor  or  adminis- 
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tititor  is  a  party  to  any  suit  on  a  contract  of  his  testator  or 
intestate,  the  other  party  shall  not  be  admitted  to  testify  in 
his  own  favor :  Leaptrot  m.  Robertson,  44th  Geargut  ReportSy 
47;  Edwards  vs,  Dixon,  4Sth  Georgia  Reports,  468.  The 
defendants  were  sued  as  administrators  on  a  contract  made  by 
their  intestate,  and  the  plaintiff  was  tlve  other  party  to  that 
suit,  and  was  therefore  an  incompetent  witness  to  testify  in 
his  own  favor  in  relation  to  rny  facts  which  transpired  l)e- 
tween  him  and  the  defendants'  intestate,  prior  to  liis  death, 
touching  the  contract  sued  on.  We  are  not  disposed  to  create 
any  other  exceptions  to  the  statute,  and  thereby  hold  out  a 
temptation  to  commit  perjury,  than  we  have  already  done  in 
Jackson  vs.  Jackson,  40th  Georgia  Reports^  150.  In  thai 
ease  it  was  held  that  Nancy  Jackson  was  a  competent  witness 
to  testify  in  relation  to  what  took  place  between  the  adminis- 
trators after  the  death  of  their  res|>eftive  intestates.  Accord- 
ing to  the  principle  of  that  decision,  Stubbs  would  have  been 
a  competent  witness  to  testify  in  relation  to  any  transactions 
which  took  place  between  him  aiMl  the  administrators  after 
the  death  of  their  intestate,  they  being  in  life  to  confront 
him  as  to  such  transactions  had  or  made  between  him  and 
them. 

2.  Although  Stubbe  was  not  a  competent  witness,  under 
the  statute,  to  testify  in  his  own  favor  as  to  what  was  said 
and  done  by  the  intestate  or  his  agent  during  his  lifetime  in 
relation  to  the  contract  sued  on,  still  we  are  not  Hatisfie<l  tluit 
the  verdict  was  right  under  the  law  applicable  to  the  facts  of 
the  case  di.sclose<l  in  the  record,  and  f<>r  that  reason  we  will 
not  interfere  with  the  judgment  of  the  court  below  in  grant- 
ing a  new  trial. 

3.  When  a  payment  is  made  by  a  debtor  to  a  creditor 
holding  several  demands  against  him,  the  debtor  has  the 
right  to  direct  the  claim  to  which  it  shall  be  appropriated. 
If  he  fails  to  do  so,  the  creditor  has  the  right  to  appropriate 
at  his  election :  Code,  section  2869.  As  there  is  to  be  a  new 
trial  in  the  case,  we  express  no  opinion  as  to  tiie  evidence. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Jesse  W.  Carroll,  plaintiff  id  error,  va,  Jamks  H.  Turner, 
defendant  in  error. 

One  ^ho  stands  by  and  sees  another  assert  title  to  and  give  a  mortgage  upon 
his  own  land,  is  not  estopped  from  setting  up  title  thereto,  if  he  give  notice 
•  to  the  mortgagee  of  his,  the  claimant's,  title,  and  the  mortgagee  acts  with 
a  full  knowledge  of  the  truth  of  the  matter. 

• 

Mortgage.  Estoppel.  Title.  Before  Judge  Hall.  Rock- 
dale Superior  Court.    February  Term,  1874. 

This  case  arose  upon  the  levy  of  a  mortgage  fi.f(u  in  favor 
of  Turner  against  James  H.  Carroll  and  Elizabeth  Carroll  on 
certain  land,  and  a  claim  filed  thereto  by  Jesse  W.  Carroll. 
Upon  the  trial  it  was  undisputcil  that  the  title  to  the  property 
was  in  the  claimant,  but  it  was  asserted  that  he  was  estopped 
from  setting  up  such  title  on  account  of  having  been  present 
at  the  execution  of  the  mortgage. 

The  evidence  showed  that  claimant,  prior  to  the  execution 
of  the  mortgage,  had  agreed  to  sell  to  James  H.  Carroll  the 
land  in  controversy  for  $500  00^  and  had  given  to  him  a  bond 
oonditiontKl  to  execute  a  title  on  the  payment  of  the  purchase 
money ;  that  he  had  paid  $230  00,  but  had  subsequently 
agreed  with  claimant  to  rescind  the  trade,  allowing  the  afore- 
'said  payment  to  go  in  settlement  of  rent  and  other  debts  due. 
That  the  plaintiff  was  notified  of  these  facts  at  the  time  of  the 
execution  of  the  mortgage. 

It  is  not  clear  when  the  cancellation  of  the  tnide  between 
claimant  and  James  H.  Carroll  was  made,  but  it  is  to  be  de- 
ducetl  from  the  testimony  that  it  was  after  the  execution  of 
the  mortgage. 

The  jury  found  the  land  subject.  The  claimant  moved  for 
a  new  trial  because  the  verdict  was  contmry  to  the  law  an<l 
the  evidence.  The  motion  was  overruled,  and  claimant  ex- 
cepted. 

J.  J.  FiX)YD ;  A.  C.  Perry,  for  plaintiff  in  error. 

Clark  &  Pace,  for  defendant. 
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McCay,  Judge. 

The  whole  of  the  doctrine  as  to  the  effect  of  one  man's  stand- 
ing by  and  seeing  another  make  title,  or  give  a  mortgage  on 
his,  the  bystander's,  land,  turns  on  the  idea  of  fraud,  decep- 
tion. He,  the  bystander,  is  estopped,  because  it  wouhl  be  a 
frayd  on  the  grantee  for  him  to  set  up  his  legal  rights  under 
the  circumstances.  But  in  this  case  the  grantee  got  full  no- 
tice of  the  right  of  the  claimant,  at  least  so  far  as  that  he 
still  held  the  title,  and  had  not  been  paid  the  purchase  money. 
So  far  as  this  interest  is  concerned  the  fraud,  if  any,  seems  to 
have  been  in  the  other,  for,  with  a  full  knowledge  that  the 
land  was  not  paid  for  in  full  he  took  the  mortgage  on  the 
idea  that  by  this  device  he  was  getting  the  advantage  of  the 
old  man.  There  is  no  estoppel,  so  far  as  the  legal  right  to 
the  land  is  concerned,  and  under  the  pleadings  as  they  stood, 
the  land  was  not  subject.  The  land  must  be  paid  for  before 
it  is,  as  such,  subject  "to  the  disposition  of  the  vendee  who  only 
gets  a  bond  for  titles.  Doubtless  the  holder  pf  this  mortgage 
has  equitable  rights,  and  we  agree  that  after  the  vendor  is 
paid  his  money,  the  balance  of  the  purchase  money,  anything 
left,  would  be  subject  to  the  mortgage,  for  one  can  mortgage 
an  equity. 

Judgment  reversed. 


Samuel  Walker,  plaintiff  in  error,  vs.  James  Supple,  de- 
fendant in  error. 

1.  a  contract  to  purchase  an  account  for  ^50  00,  or  more,  is  within  the  reason 
and  spirit  of  the  statute  of  frauds,  and  must  be  in  writing. 

2.  To  award  a  non-suit  before  the  plaintiff  has  closed  his  testimony,  is  error. 

Statute  of  frau<ls.  Ace^)unts.  Contracts.  Non-suit.  Prac- 
tice in  the  Superior  Court.  Before  Judge  Bartlett.  Bald- 
win Superior  Court.     February  Term,  1874. 

For  the  facts,  see  the  decision. 
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Sandford  &  FuRMAN,  for  plaintiflFin  error. 

Crawford  &  Williamson;  T.  W.  White;  L.  H. 
Briscof,  for  defen(knt 

Warner,  Chief  Justice.  ^ 

This  was  an  action  brought  by  the  plaintiff  figainst  the  <le- 
fendant,  on  an  alleged  agreement  to  purchase  from  the  plain- 
tili'an  account  on  one  Jack  Denson  for  $249  99,  for  which 
the  defendant  promised  to  pay  the  plaintiff  $186  00,  which 
he  has  failed  and  refuses  to  do.  On  the  trial  of  the  case,  the 
plaintiff  proved  that  the  contract  or  agreement  was  in  parol^ 
and  not  reduced  to  writing,  and  whilst  the  plaintiff's  witness 
was  on  the  stand,  in  the  midst  of  his  tdstiniony,  defendant's 
counsel  moved  the  court  to  non-suit  the  plaintiff,  because  the 
defendant  did  not  promise  in  writing  to  puidiase  the  account, 
and  that  the  same  was  voi<l  under  the  statute  of  frauds.  The 
court  sustained  the  motion,  and  non-suited  the  plaintiff. 
During  the  same  term  of  the  court,  the  plaintiff  made  a  mo- 
tion to  reinstate  his  case  on  the  docket,  on  the  ground  that 
the  nonsuit  was  improperly  granted,  and  for  other  reasons 
stated  in  the  motion,  which  was  overruled,  and  the  plaintiff 
excepted. 

*1.  By  the  1950th  section  of  the  Code,  to  make  a  contract 
or  obligation  binding  on  the  promissor,  the  promise  must  be 
in  writing,  signed  by  the  party  to  be  charged  therewith,  or 
some  person  by  him  lawfully  authorized,  when  any  contract 
for  the  sale  of  goods,  wares  and  merchandize  in  existence,  or 
not  in  esse,  to  the  amount  of  $50  00,  or  more,  except  the 
buyer  shall  accept  part  of  the  goods  sold  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  bargain  or 
in  part  payment.  As  accounts  are  made  transferable  by  our 
law,  we  think  that  a  contract  to  purchase  an  account  to  the 
amount  of  $50  00,  or  more,  comes  within  the  reason  and 
spirit  of  the  statute,  and  should  be  in  writing. 

2.  But  it  was  error  fot  the  court  lo  have  non-suited  the 
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plaintiff  until  lie  had  closed  his  evidence,  for  the  reason  that 
he  might  have  introduced  testimony  which  would  have  taken 
the  case  out  of  the  operation  of  the  statute,  un<ler  the  pro- 
visions of  the  1951st  section,  which  the^court  couhl  not  have 
known  until  the  plaintiff  had  introduced  all  his  evidence  and 
closed.  A  motion  for  a  non-suit  is  in  the  nature  of  a  demur- 
rer to  the  plaintiff's  evidence;  that  is  to  say,  admitting  all 
the  plaintiff  has  proved  to  be  true,  it  is  not  sufficient,  in  law, 
to  entitle  him  to  recover.  Inasmuch  as  the  court  non-suited 
the  plaintiff  before  he  had  closed  his  evidence,  it  was  error  to 
overrule  his  motion,  to  reinstate  tlie  case  on  that  ground. 
Whether  the  plaintiff  will  l>e  able  to  take  his  case  out  of  the 
o|)enition  of  the  statute  by  the  introduction  of  evi<lence  for 
that  purpose,  we  cannot  tell,  but  he  is  entitled  to  have  the 
opportunity  to  do  so. 

Let  the  judgment  of  the  court  below  be  reversed. 


M     1801 

128     66|        William   F.   Davis,  administrator,   plaintiff  in  error,  r«. 
Joseph  C.  Harper  ei  aL,  defendants  in  error. 

1.  Sections  2598-9  and  1839-1844  of  the  Code,  authorizing  executors,  ad- 
ministrators and  guardians  to  be  cited  before  the  ordinary  for  settlement, 
and  authorizing  the  ordinary  to  enforce  his  judgment  by  attachment  or  ex- 
ecution, is  not  in  violation  of  that  clause  of  the  constitution  which  declares 
that  the  superior  courts  shall  have  exclusive  jurisdiction  in  equity  causSs ; 
nor  of  that  clause  which  declares  that  the  right  of  trial  by  jury  shall  remain 
inviolate,  nor  of  the  seventh  anxendment  to  the  constitution  of  the  United 
States,  preserving  the  right  of  trial  by  jury  in  suits  at  comii||^  law  when 
the  amount  is  over  ^20  00. 

2.  A  return  to  the  ordinary  by  an  administrator,  that  he  had  invested  ^2,000 
in  Confederate  States  bonds,  though  approved  and  ordered  to  record,  is 
only  evidence  of  the  fact  of  investment,  and  is  not  evidence  that  a  fund 
which  originally  went  into  the  hands  of  the  administrator  in  specie  funds, 
had,  without  fault  of  his,  gone  into  Confederate  money. 

3.  Newly  discovered  evidence  to  authorize  a  new  trial,  should  appear  to  be 
definite  and  certain  upon  the  point  at  issue. 

Constitutional  law.  Administrators  and  executors.  Jury. 
Confetlerate  money.  Now  trial.  Before  Judge  Hall.  New- 
ton Superior  Court.     March  Termpl874. 
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On  May  3d,  1853,  John  Webb  was  appointed  guardian  of 
Caroline  and  Elizabeth  Hodge,  minor  orphans  of  James 
Hodge,  deceased,  and  from  that  time  to  the  year  1864  inclu- 
sive, he  made  his  returns  to  the  court  of  ordinary,  ©aroline 
Hodge  became  the  wife  of  Joseph  C.  Harper,  and  Elizabeth 
that  of  Joseph  Mables.  These  parties  obtained  a  rule  from 
the  court  of  ordinary  requiring  said  guardian  to  appear  for  a 
settlement.  An  appeal  to  the  superior  court  was  entered  by 
consent.  Webb  died,  leaving  his  widow  as  the  executrix  of 
his  will.  Before  she  was  made  a  party  she  also  departed  this 
life.  William  F.  Davis  was  then  appointed  administrator  de 
6ani«,  ^c,  upon  the  estate  of  Webb,  and  became  a  jmrty  to 
this  litigation. 

When  the  case  was  called,  counsel  for  the  defendant  moved 
to  dismiss  the  proceeding  U|K)n  the  ground  that  the  court  of 
ordinary,  where  it  was  originally  instituted,  had  no  jurisdic- 
tion to  hear  and  determine  the  same,  as  it  involved  matters  of 
account,  of  which  the  superior  courts,  under  the  constitution, 
had  exclusive  cognizance;  and  further^  because  no  trial  by 
jury  could  have  been  hud  in  such  court. 

The  motion  was  overruled,  and  the  defendant  excepted. 

The  plaintiffs  introduced  the  returns  of  Webb,  as  guardian ; 
Barber's  table,  showing  the  values  of  Confederate  money  at 
various  times  during  the  late  war,  and  closed.  Upon  said  re- 
turns there  appeared  an  investment  of  the  money  of  the  wards 
to  the  amount  of  $2,000  00  in  Confederate  bonds,  of  date 
January  1st,  1864. 

The  defendant  introduced  the  aforesaid  bonds. 

The  court  charged  the  jury  that  Webb  ha<l  the  right  to  re- 
ceive payment  of  debts  due  his  wards  in  Confederate  money, 
provided  the  receipt  of  the  money  was  such  an  act  as  a  pru- 
dent man  would  have  done  in  the  management  of  his  own 
business,  and  if  he  did  so  receive  any  Confeilemte  money  and 
invest  it  in  Confederate  bonds  under  an  order  of  the  judge  of 
the  superior  court,  and  the  bonds  were  lost  by  the  result  of 
the  war,  without  fanlt  on  his  part,  then  he  could  not  be  charged 
with  the  amount  thereof;  that  if  the  guardian  received  Con- 
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federate  money  and  investeti  the  same  as  the  funds  of  his 
wards,  in  Confederate  bonds  or  securities,  after  December 
14th,  1863,  without  an  order  from  the  judge  of  the  superior 
court  oi  the  circuit,  such  investment  was  at  his  own  risk,  and 
he  is  bound  for  the  value  of  the  Confederate  money  so  in- 
vested by  him,  unless  the  investment  was  made  in  four  per 
cent.  Confederate  bonds,  under  the  act  of  March  21st,  1864, 
between  said  date  and  the  2d  of  the  ensuing  April. 

To  this  charge  the  defendant  excepted. 

The  jury  found  for  each  of  the  wards  8l,630  60.  The  de- 
fendant  move<l  for  a  new  trial  upon  the  following  grounds, 
to-wit : 

1st.  Because  the  court  erred  in  refusing  the  motion  to  dis- 
miss the  proceedings  U|K>n  the  grounds  stated. 

2d.  Because  the  court  erred  in  the  charge  aforesaid. 

3d.  Because  of  newly  discovered  evidence  to  the  effect  that 
the  money  in  th^  hands  of  the  guardian  which  was  investeii 
in  the  Confederate  bonds,  was  Confederate  treasury  notes,  as 
will  appear  by  the  aiBdavit  of  E.  H.  Gray. 

Gay  swore  that  in  January,  1856,  Milledge  Gay  borrowe<l 
of  Webb,  as  guardian,  $530  OO.'^and  that  deponent,  as  his  ad- 
ministrator, repaid  the  same  in  Confederate  treasury  notes 
during  the  war;  this  to  the  best  of  his  remembrance  and  belief. 

The  usual  affidavit  of  the  defendant  was  attached,  showing 
such  evidence  to  be  newly  discovered. 

It  was  admitted  that  Gay  was  the  son-in-law  of  Webb  and 
the  brother-in-law  of  the  defen<lant,  near  to  whom   he  lived. 

The  motion  was  overruled,  and  the  defendant  excepted. 

J.  J.  FiX)YD,  for  plaintiff  in  error. 

Clark  &  Pace  ;  L  B.  Anderson,  for  defendants. 

McCay,  Judge. 

1.  It  was  elaborately  argued  in  this  case  that  sections  2598 
and  2599  of  tlie  Code  sre  in  viokitira  of  the  •WMriintioa,  oa 
two  groands:     1st.  That  they  confer  equity  jurisdiction  on 
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the  ordinary;  and  2d,  th&t  they  deny  to  the  parties  the  right 
of  trial  by  jury.  It  is  true  that  these  provisions  do  confer 
on  the  ordinary  a  power  that  no  statute  had  previously,  in 
terms,  conferred.  It  is  true,  also,  that  it  has  for  a  long  while 
been  the  practice  in  this  state  to  call  an  administrator  to  a 
settlement  in  a  court  of  equity.  But  we  are  not  clear  that 
the  probate  court  in  this  state  did  not  always  have  the  power 
thus  conferred,  though  it  must  be  admitted  it  was  a  power  it 
did  not  exercise,  at  least  not  within  the  memory  of  any  of  the 
members  of  this  court.  It  is  nevertheless  true  that  tin;  con- 
stitution of  1798  conferred  upon  the  inferior  oourt  the  powei^s 
of  a  court  or  ordinary,  or  register  of  probates,  and  it  is  un- 
questionable that  at  common  law  this  officer  had  the  power 
now  in  question:  See  Williams  on  Executors,  2d  volume,  page 
1775  to  1783,  where  the  subject  is  fully  discusse<l.  Sir  John 
Nicholl,  in  \  Haygood,  535,  declares  this  and  the  refusal  to 
pay  legacies  to  be  an  original  jurisdiction  of  the  ecclesiastical 
court,  growing  out  of  the  fact  that  the  administrator  is  the 
officer  of  the  court,  gives  a  bond  and  takes  an  oath  to  account, 
and  he  ftdds  that  this  is  the  natural  tribunal,  and  intimates 
that  the  jurisdiction  of  equity  over  it,  on  the  ground  that  it  is 
a  trust,  is  rather  a  refinement,  and  at  best,  he  says,  it  is  only 
concurrent.  Nor  is  there  anything  in  the  other  view,  that  it 
deprives  the  party  of  the  right  of  trial  by  jury,  as  "  heretofore 
use<l."  It  does  not  appear,  as  we  have  seen,  that  in  1789  the 
right  of  trial  by  jury  existed  in  these  cases.  But  the  law 
gives  a  right  of  appeal ':  Constitution,  article  v.,  section  6 ;  and 
under  the  statute,  as  we  have  held  in  45  Oeorgia^  478,  this 
right  of  appeal  is  without  restriction,  so  that,  at  his  option, 
the  defendant  may  always  have  a  jury  trial  if  he  desires  it,  or 
so  may  the  heirs  or  legatees:  5  Georgia^  194. 

2.  The  allowance  of  a  return  that  the  administrator  had 
invested  $2,000  00  in  Confederate  bonds,  <*an,  in  the  nature 
of  it,  only  be  a  judgment  that  such  an  investment  had  been 
made.  Where  the  money  came  from  was  not  for  the  then 
consideration  of  the  ordinary.  Whether  he  got  it  under  cir- 
cumstances justifying  him  in  the  taking  of  such  funds,  could 
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and  would  not,  in  the  nature  of  tlie  thing,  then  be  inquired 
into;  all  that  was  then  before  the  ordinary  and  passed  on  was 
the  fact  of  the  investment.  To  give  so  wide  a  scope  to  such 
a  judgment,  even  of  a  judge  of  the  superior  court  permitting 
an  investment,  would  be  a  dangerous  rule,  in  view  of  the  fact, 
so  well  known,  that  administrators  and  other  trustees  might 
thus  easily  have  invested  their  own  debts  to  the  estates  they 
represented. 

3.  There  is  nothing  in  the  new  t^timony  to  justify  a  new 
trial.  It  is  wholly  uncertain  as  to  time  and  amount,  and  if 
it  had  been  before  the  jury  it  wouhl  liardly  have  affected  th.e 
verdict.  It  was  in  the  power  of  the  movant  to  have  made 
the  statement  plain  and  definite  if  the  witness  could  do  so. 
Suppose  a  new  trial  were  granted,  and  the  witness  were  to 
appear  as  a  witness  and  make  his  statement  as  indefinitely  as 
he  <loes  now,  what  would  his  evidence  be  worth  ? 

Judgment  affirmed. 
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Gilbert  King,  plaintiff  in  error,  t?«.  The  State  op  Geor- 
gia, defendant  in  error. 

Where  the  defendant  was  indicted  under  section  4406  of  the  Code  for  simple 
larceny,  it  being  alleged  that  he  did  privately  take  and  carry  away,  with 
intent  to  steal  the  same,  certain  notes  of  the  national  currency  of  the  Uni- 
ted States,  and  the  evidence  disclosed  that  such  notes  were  taken  from  the 
person,  he  could  not  be  convicted  of  the  felony  with  which  he  was  charged. 
He  should  be  indicted  for,  and  convicted  of,  larceny  from  the  person,  a 
misdemeanor. 

Criminal  law.  Indictment.  Larceny.  Bank  notes.  Be- 
fore Judge  Gibson.  Richmond  Superior  Court.  October 
Term,  1874. 


For  the  fiicts  of  this  case,  see  the  decision. 
H.  Clay  Foster,  for  plaintiff  in  error. 
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Davenport  Jackson,  solicitor  general,  by  Jackson  & 
CiiARKE,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "simple  lar- 
ceny,''  under  the  4406th  section  of  the  Code,  and  charged 
with  having  wrongfully,  fraudulently  and  privately,  taken 
and  carried  away,  with  intent  to  steal  the  same,  certain  de- 
scribed United  States  national  currency  notes,  of  the  value  of 
twelve  dollars.  The  evidence  upon  the  trial  proved  a  techni- 
cal "larceny  from  the  person.''  The  jury,  under  the  charge 
of  the  court,  found  the  defendant  guilty.  A  motion  was 
made  for  a  new  trial,  on  the  ground  that  the  court  erred  in 
charging  the  jury  that  they  could  find  the  defendant  guilty 
of  simple  larceny,  as  defined  by  the  4406th  section  of  the 
Code,  notwithstanding  the  evidence  showed  that  it  was  a 
technical  larceny  from  the  person.  The  court  overruled  the 
motion,  and  the  defendant  excepted. 

By  the  4406th  section  of  the  Code,  it  is  declared  that  if  any 
person  shall  take  and  carry  away  any  bond,  note,  bank  bill  or 
due  bill,  or  paper  or  papers,  securing  the  payment  of  money, 
etc.,  with  intent  to  steal  the  same,  such  person  shall  be  guilty 
of  simple  larceny.  By  the  4410th  section,  theft  or  larceny 
from  the  person  is  defined  to  be  the  wrongful  and  fraudulent 
taking  of  money,  goods,  chattels,  or  effects,  or  any  article  of 
value,  from  the  person  of  another  privately,  without  his  knowl- 
edge, in  any  place  whatever,  with  intent  to  steal  the  same. 
"Sim|>le  larceny"  and  "larceny  from  the  person"  are  two  dis-  t 

tinct  offenses  underthe  Code.   It  is  true,  that  if  any  person  shall  pj 

take  and  carry  away  any  bond,  note,  bank  bill,  etc.,  with  intent 
to  steal  the  same,  such  person  is  guilty  of  simple  larceny ;  and 
it  is  also  true,  that  if  any  person  shall  wrongfully  and  fraud- 
ulently take  and  carry  away  the  personal  goods  of  another, 
other  than  bonds,  notes,  bank  bills,  etc.,  with  intent  to 
steal  the  same,  he  would  l)e  guilty  of  simple  larceny,  but 
it  does  not  follow  that  if  bonds,  notes,  bank  bills,  etc., 
Vol.  uv.  13. 
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are  taken  from  the  person  of  another  privately  and  without 
his  knowledge,  that  the  party  defendant  so  taking  the  same 
may  be  indicted  and  punished  for  the  offense  of  simple  larceny. 
If  one  should  take  and  carry  away  a  box  of  jewelry,  with  in- 
tent to  steal  the  same,  he  would  be  guilty  of  simple  larceny, 
but  if  one  should  take  a  box  of  jewelry  from  the  person  of 
another,  privately,  without  his  knowledge,  with  intent  to  steal 
the  same,  he  would  be  guilty  of  larceny  from  the  person.  So 
in  this  case,  if  the  defendant  had  not  taken  the  currency  bills 
from  the  person  of  another  privately  and  without  his  knowl- 
edge, he  might  have  been  indicted  and  punished  for  the  offense 
of  simple  larceny,  but  as  the  evidence  shows  that  he  was 
guilty  of  larceny  from  the  person,  he  should  have  been  in- 
dicted and  punished  for  that  offense.  Simple  larceny  and 
larceny  from  the  person,  as  before  remarked,  are  two  distinct 
offenses,  and  the  punishment  is  different.  Simple  larceny  of 
currency  notes,  under  the  4406th  section  of  the  Code,  is  pun- 
ished as  a  felony  by  imprisonment  in  the  penitentiary  for  not 
less  than  one  year  nor  longer  than  four  years,  wliereas,  strange 
as  it  may  appear,  larceny  from  the  person  of  currency  notes  is 
only  punishable  as  a  misdemeanor  under  the  provisions  of  the 
act  of  1866,  reducing  certain  crimes  below  felonies.  The  re- 
sult, therefore,  is,  in  relation  to  the  case  now  before  us,  that 
the  defendant  has  been  indicted  and  found  guilty  of  a  felony 
for  which  he  may  be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  one  nor  longer  than  four  years,  when, 
if  he  had  been  indicted  for  larceny  from  the  person,  the  offense, 
of  which  it  is  admitted  the  evidence  proved  him  to  have  been 
guilty,  he  could  only  have  been  punished,  as  the  law  now 
stands,  as  for  a  misdemeanor.  It  might  be  a  convenient  way 
to  indict  the  defendant  for  simple  larceny  and  punish  him  as 
for  a  felony  under  the  4406th  section  of  the  Code,  when  the 
evidence  proved  he  was  guilty  of  larcepy  from  the  person,  and 
could  only  be  punished  therefor  as  for  a  misdemeanor.  The 
simple  objection  to  this  course  of  proceeding  is,  that  the  penal 
laws  of  the  state  do  not  authorize  it  There  are  four  distinct 
•classes  of  larceny  recognized  by  the  penal  Code  of  this  state: 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.         187 

Ponder  et  al,  vs.  Shannon  et  al, 

Ist,  Simple  larceny;  2d,  Larceny  from  the  person ;  3d,  Larceny 
from  the  house ;  4th,  Larceny  after  a  trust  or  confidence  has 
been  delegated  or  reposed:  Code,  4392.  If  any  person  shall 
steal  currency  notes,  or  other  oAo«es^  in  action,  or  any  article 
of  value  from  the  person  of  another,  privately,  without  his 
knowledge,  in  any  place  whatever,  such  person  is  guilty  of  the 
offense  of  larceny  from  the  person^  and  should  be  indicted 
therefor  and  punished  as  prescribed  by  law  for  Uuit  offense. 
If  any  person  shall  steal  and  carry  away  any  currency  notes, 
or 'other  valuable  thing  as  described  in  section  4406,  otherwise 
than  from  the  'person  of  another  ^  such  person  is  guilty  of  simple 
larceny,  and  should  be  indicted  therefor,  and  punished  as  pre- 
scribed by  law  for  that  offense.  Penal  laws  are  to  be  con- 
strued stiicUy,  therefore  the  defendant  in  this  case  could  not 
legally  haver  been  convicted  and  punished  for  the  offense  of 
simple  larceny,  under  the  4406th  section  of  the  Code,  which 
is  a  felony,  when  the  evidence  clearly  proved  that  he  was  only 
guilty  of  the  offense  of  larceny  from  the  person,  which  is  not 
a  felony,  but  a  misdemeanor.  The  offense  of  a  misdemeanor 
under  the  law  cannot  be  converted  into  a /e^ony  and  punished 
as  such,  in  that  way,  without  a  violation  of  the  fundamental 
principles  of  the  penal  laws  of  the  state.  In  our  judgment, 
the  court  erred  in  overruling  the  defendant's  motion  for  a  new 
trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


64    187| 
el09  639 


Amo6  Ponder  et  al.,  plaintifls  in  error,  vs.  James  M.  Shan-      i^  HI 
NON  et  aly  defendants  in  error.  ^  ^1 

1.  The  county  authorities  may  alter  a  public  road  at  their  discretion,  follow- 
ing the  mode  pointed  out  by  law,  and  the  courts  will  not  interfere  with  the 
exercise  of  that  discretion,  unless  it  be  manifestly  abused. 

2.  The  alteration  of  an  old  road  involves  the  discontinuance  of  that  part 
thereof  which  is  altered ;  and  imder  a  citation  to  alter  a  road,  it  is  compe- 
tent to  discontinue  that  part  of  the  old  road  which  is  rendered  unnecessary 
by  the  alteration. 
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County  matters.  Roads  and  bridges.  Before  Judge  Bu- 
chanan.    Monroe  Superior  Court.     September  Term,  1874. 

James  M.  Shannon  and  others  petitioned  the  county  com- 
missioners of  Monroe  county  to  change  or  alter  tlie  road  lead- 
ing from  Forsyth  to  Cabaniss,  and  to  construct  a  bridge  over 
the  Towaliga  river  at  the  point  where  the  new  road  will  cross 
said  stream.  The  commissioners  appointed  reviewens,  who 
reported  in  favor  of  the  alteration,  as  prayed  for.  The  com- 
missioners then  caused  Amos  Ponder  and  others  interested  to 
be  served  with  a  notice  to  file  their  application  for  damages 
befbre  May  14th,  1874.  They  also  issued  a  citation,  which 
was  placed  at  the  court-house  door  and  published  as  required 
by  statute,  calling  upon  all  persons  having  objections  to  the 
proposed  alteration  to  file  the  same  by  the  day  aforesaid. 
Numerous  objections  were  filed,  and  a  large  mass  of  testi- 
mony introduced,  all  of  which  is  omitted  here,  as  there  was 
certainly  a  sufficient  amount  in  support  of  the  alteration  to 
show  that  the  discretion  of  the  commissioners  was  not  mani- 
festly abused.  The  alteration  as  reported  by  the  reviewers 
was  ordered. 

To  this  judgment  Ponder  and  others  excepted,  and  peti- 
tioned for  the  writ  of  certiorariy  assigning  numerous  errors, 
all  of  which  may  be  condensed  into  the  two  passed  upon  by 
the  court,  to-wit :  that  the  order  was  not  authorized  by  the 
testimony ;  and  that,  under  the  citation  requiring  those  inter- 
ested to  show  cause  why  such  alteration  should  not  be  made, 
it  was  not  competent  to  discontinue  that  part  of  the  old  road 
thus  rendered  unnecessary. 

The  writ  of  certiorari  issued,  but  on  the  final  hearing  the 
judgment  of  the  commissioners  was  affirmed. 

To  this  ruling  Ponder  and  others  excepted. 

Hammond  &  Berner,  for  plaintiffs  in  error. 

Cabaniss  &  Turner,  by  Peeples  &  Howell;  W.  D. 
Stone,  for  defendants. 
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McCay,  Judge. 

1.  Original  jurisdiction  is  granted  by  the  constitution  to 
the  ordinary  or  county  commissioners  over  the  subject  of 
roads,  bridges,  etc.  The  judge  of  the  superior  court  may,  in 
a  proper  case,  by  certiorariy  correct  the  errors  of  all  inferior 
judicatories.  But  this  is  only  a  power  to  correct  errors,  not  a 
concurrent  jurisdiction  over  the  subject.  It  is  eminently 
pro|>er  that  these  matters  shall  be  in  the  discretion  of  the 
county  authorities,  chosen  by  the  people  for  the  purpose. 
The  judge  of  the  superior  court  can  only  interfere  when  the 
county  authorities  violate  the  law,  but  so  long  as  they  keep 
within  their  legal  power,  the  exercise  of  their  discretion 
ought  not  to  be  interfered  with.  They  know  far  better  what 
tiie  wants  of  the  people  are,  and  are,  within  their  legal  power, 
the  best  judges  upon  the  whole  subject. 

2.  It  is  perhaps  true  that  under  a  citation  to  alter  a  road 
it  would  not  be  competent  to  discontinue  the  road  altogether. 
But  it  is  obvious  that  every  alteration  of  a  road  involves  nec- 
essarily the  discontinuance  of  the  part  replaced  by  the  altera- 
tion. And  we  think  when  the  discontinuance  is  only  of  the 
part  replaced  by  the  alteration^  that  it  is  legitimate  to  do  this 
under  a  citation  to  alter.  As  a  matter  of  course  this  should 
not  be  used  as  a  cloak  to  mislead.  But  we  see  nothing  of 
that  here.  Indeed,  there  is  no  formal  discontinuance  by  the 
order,  though  we  suppose  that  was  the  intent  of  the  court. 
But  this  is  just  the  intent  that,  in  our  judgment,  is  legitmate. 
There  is  no  subject  upon  which  men  differ  so  much  as  on 
the  propriety  of  a  new  or  alteration  of  an  old  road.  Many 
years'  experience  satisfies  me  that  on  this  subject  especially, 
men  wiH  look  at  things  to  suit  themselves,  and  that  as  to 
swamps  and  hills  and  levels,  and  even  as  to  distance,  they 
utterly  lose  themselves  in  their  own  interest  or  feelings. 
Under  such  circumstances  it  is  an  ungracious  duty  the  com- 
missioners have  to  perform,  and  one  that  the  superior  court  or 
this  court  has  not  the  means  to  judge  of.  For  my  part  I 
should  not  be  willing  to  interfere^  except  in  a  very  clear  case. 

Judgment  affirmed. 
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Milton  A.  Candler  et  cU.,  trustees,  plaintifis  in  error,  vs. 
Kate  A.  Corra,  defendant  in  error. 

1.  The  Dollar  Savings  Bank  of  Atlanta  had  no  authority,  under  its  charter,  to 
charge  interest  at  a  higher  rate  than  that,  allowed  by  law. 

2.  When  there  have  been  mutual  dealings  between  parties  in  relation  to  the 
loan  of  money  at  usurious  rates  of  interest,  and  various  payments  of  usury 
have  been  made  at  different  times,  and  no  final  settlement  has  been  had, 
the  statute  of  limitations  does  not  commence  to  run  as  against  the  right  to 
recover  the  usury,  frpm  the  dates  of  the  aforesaid  payments. 

Usury.  Statute  of  limitations.  Before  Judge  Hopkins. 
Fulton  Superior  Court.    March  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Jackson  &  Clarke;  Thomas  W.  Hooper,  for  plaintiflfe 
in  error. 

E.  N.  Broyles  ;  Gartrell  &  Stephens,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  exceptions  to  an 
auditor's  report.  The  error  alleged  to  the  ruling  of  the  court 
is  in  deciding  that  under  the  facts  found  by  the  auditor,  in  his 
report,  that  the  complainants*  claim  for  usury  was  not  barred 
by  the  statute  of  limitations,  and  in  deciding  that  the  defend- 
ant, under  its  charter,  was  not  authorized  to  charge  a  higher 
rate  of  interest  than  seven  per  cent,  per  annum  on  money 
loaned  by  it. 

1.  As  to  the  last  exception,  there  can  be  no  doubt,  we 
think,  that  the  defendant,  by  the  terms  of  its  charter,  was 
prohibited  from  loaning  money  at  a  greater  rate  of  interest 
than  seven  per  cent,  per  annum  :  See  acts  of  1870,  page  95, 
and  acts  of  1868,  page  36. 

2.  The  other  question  made  in  the  case  is,  when  there  have 
been  mutual  dealings  between  the  parties  in  relation  to  the 
loan  of  money  at  usurious  rates  of  interest,  and  various  pay- 
ments of  usurious  interest  have  been  made  at  different  times, 
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and  no  final  settlement  has  been  made  between  the  parties  of 
tlie  accounts  and  transactions  had  between  them  in  relation  to 
the  usury  which  has  been  paid  in  connection  therewith^  does 
the  statute  of  limitations^  which  bars  the  right  to  recover 
back  the  usury  so  paid,  commence  to  run  from  the  time  the 
usury  is  paid  and  credited  on  the  debt,  or  does  the  statute  to 
recover  back  the  usury  paid,  commence  to  run  only  from  the 
time  of  the  final  accounting  and  settlement  of  the  original 
usurious  transaction  and  all  payments  made  in  connection 
therewith  to  the  amount  of  the  principal  debt  and  the  lawful 
interest  due  thereon  ?  The  auditor  held  that  the  payments  of 
usury  made  by  the  complainant  to  the  defendant  at  various 
times  for  the  loan  of  the  money,  and  for  forbearance  in  col- 
lecting the  same,  was  first  to  be  credited  to  the  payment  of 
the  lawful  interest  due  on  the  debt,  and  then  to  the  payment 
of  the  principal,  and  that  her  right  of  action  to  recover  back 
the  usury  paid  was  not  barred  until  the  expiration  of  six 
months  from  the  time  of  the  final  settlement  and  accounting 
between  the  parties,  so  that  the  amount  of  usury  actually  paid 
over  and  above  the  amount  of  the  principal  debt  and  lawful 
interest  could  be  ascertained,  The  plaintiff  in  error  insists 
that  the  statute  of  limitations  commenced  to  run  from  the 
time  the  usury  was  paid  by  the  complainant,  without  regard 
to  the  application  of  the  money  so  paid  ;  but  we  think  with 
the  auditor,  that  the  law  will  apply  the  payment  of  the  usu- 
rious interest  to  the  payment  of  the  principal  and  interest 
that  was  lawfully  due  on  the  debt,  and  until  the  payments 
made  by  the  complainant  to  the  defendant,  whether  called 
usury  or  otherwise,  were  more  than  sufficient  to  extinguisli 
the  principal  debt  and  the  lawful  interest  due  thereon,  the 
complainant  had  no  cause  of  action  to  recover  for  usury  paid. 
Tlie  auditor  found  the  fact  to  be,  from  the  evidence  before 
bim,  that  six  months  had  not  elapsed  from  the  time  of  the 
{payment  of  the  principal  debt  and  lawful  interest  before  the 
commencement  of  the  suit.  In  other  words,  the  excess  of 
the  payments  made  by  the  complainant  to  the  defendant, 
over  and  above  the  principal  and  lawful  interest  due  on  the 
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debt  had  not  been  asoertaiued,  so  as  to  give  to  the  complainant 
a  right  of  action  to  recover  back  any  excess  as  usury  until 
within  six  montlis  before  suit  brought.  We  find  no  error  in 
the  judgment  of  tlie  court  in  affirming  the  report  of  the 
auditor,  on  the  statement  of  facts  disclosed  in  the  record. 
Let  the  judgment  of  the  court  below  be  affirmed. 


John  Skinner  d  al.,  plaintiffs  in  error,  v«.  Francis T.  Wil- 
lis, defendant  in  error. 

1.  Where  a  mortgage^,  fa.  sold  land,  and  one  of  the  plaintiffs  bid  off  the 
same,  and  the  sum  bid  was  credited  on  the  Ji.  fa,  by  consent  of  the  sheriff 
and  the  bidder,  and  entries  were  made  accordingly : 

Ileldt  that  under  our  law  the  purchaser  might,  with  proper  averments  in  his 
declaration,  maintain  ejectment  for  the  land,  although  no  deed  was  made  by 
the  sheriff  to  said  purchaser. 

2.  A  purchaser  from  the  defendant  in  execution,  after  the  date  of  such  a  sale, 
is  not  charged  with  notice  thereof,  and  it  is  incumbent  upon  the  plaintiff  in 
a  suit  against  such  purchaser  to  show  such  notice  or  other  mala  fides  before 
he  is  entitled  to  recover  the  land. 

Ejectment  Title.  Judicial  sale.  Vendor  and  purchaser. 
Before  Judge  Hall.  Newton  Sujierior  Court.  September 
Term,  1874. 

Willis  brought  ejectment  against  John  Skinner  and  Joseph 
Bridges  for  a  tract  of  land  in  Newton  county.  The  record 
fails  to  set  forth  either  the  declaration  or  the  plea.  The  evi> 
dence  presented  the  following  facts : 

On  July  10th,  1848,  one  Harry  Camp  mortgaged  the  land 
in  controversy  to  Adams,  Hopkins  &  Company,  of  which  firm 
the  plaintiff  was  a  member,  to  secure  the  payment  of  $4,- 
252  28.  This  mortgage  was  foreclosed,  a  levy  of  the  execu- 
tion made  on  June  20th,  1864,  and  on  the  first  Tuesday  in  the 
following  August,  the  property  embraced  therein  was  sold  to 
the  plaintiff.  The  following  entries  were  made  on  the  exe* 
cution : 
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"The  levy  of  the  20th  June^  sold  on  the  first  Tuesday  in 
AaguAt,  for  $800  00, and  after  paying  levy,  advertising,  com- 
missions and  issuing,  leaves  $785  00  to  be  credited  on  this^. 
fa.    This  August  12th,  1864. 

(Signed)  Lewis  Zachry,  D.  Sh'ff/' 

"Received  of  John  J.  Floyd  the  sum  of  815  00,  in  full  of 
costs,  levy,  advertising  and  commissions  on  the  within^,  /a., 
and  levy  and  sale,  money  advanced  by  him  for  the  plaintiff. 
This  24th  August,  1854. 

(Signed)  Lewis  Zachry,  D.  Sh'fK'' 

"  Dr.  Francis  T.  Willis,  in  behalf  of  the  plain tifl&,  pur- 
cliased  the  land  levie<l  on  at  the  sum  of  $800  00  and  paid  in 
no  money.  The  cost — a<lverti&ing,  levy  and  commissions — 
amounts  to  $15  00,  which  leaves  the  sum  of  $785  00  to  be 
credited  on  this/,  fa.     21th  August,  1854. 

(Signed)  John  J.  Floyd,  Pl'ffs  Att'y.'' 

The  sheriff's  book  showed  the  following  entry  : 

"  August  sale,  1854. 

"Harry  Camp's  land  to  Dr.  Willis $800  00 

"Levy,  $1  87 J;  Ad.,  $2  50;  Com.,  $10  00;    FL  fa., 

$0  62  J— $15  00.     Amount  to  be  credited  on  fi.  fa.,  $785  00.'' 

No  deed  was  made  to  Willis.  Camp  remained  in  posses- 
sion. He  paid  tax  on  the  land  for  the  year  1854.  From 
that  date  to  1867,  inclusive,  he  only  i>aid  tax  on  seventy  acres 
thereof. 

Mr.  Hardwick  testified  that  he  lived  on  the  land  in  1867 ; 
that  he  sought  to  purchase  it  from  Camp,  who  replied  that  he 
could  get  an  order  from  court  to  sell  him  the  seventy  acres, 
homestead,  that  the  balance  belonged  to  Dr.  Willis,  but  that 
he  could  arrange  for  him  to  get  it;  that  Skinner  had  been 
in  possession  of  the  land  for  two  or  three  years ;  that  the 
rent  was  worth  $100  00  per  annum. 

Tiie  plaintiff  here  closed.  The  defendants  moved  for  a 
noo-suit  upon  the  ground  that  no  title  was  shown  in  the 
plaintiff. 
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The  motion  was  overruled  and  the  defendants  excepted. 

The  evidence  for  the  defendants  tended  to  show  that  the 
mortgage  was  paid  off  before  foreclosed,  but  that  it  was  kept 
open  and  the  land  sold  thereunder  to  protect  it  from  Camp's 
creditors,  Harry  Camp  and  his  wife,  on  November  28th, 
1870,  conveyed  the  land  to  their  son,  Thomas  Camp.  The 
deed  recites  the  consideration  of  $700  00.  On  March  9th, 
1872,  Thomas  Camp  executed  a  bond  for  titles  to  the  land  by 
which  he  obligated  to  convey  it  to  Skinner  on  the  payment 
of  the  purchase  money.  This  instrument  is  omitted  from  the 
brief  of  evidence,  and  there  is  no  testimony  as  to  its  consid- 
ation,  payments  thereon,  etc. 

The  court  charged  the  jury  "that  if  they  believed  from  the 
evidence  that  Adams,  Hopkins  &  Company  held  a  mortgage 
on  the  land  of  Harry  Camp,  and  that  the  mortgage  was  fore- 
closed, execution  issued  and  levied,  and  that  the  land  now 
sued  for,  was  sold  by  the  sheriff  on  sheriff's  sale  day,  and 
purchased  by  the  plaintiff,  and  the  plaintiff  paid  the  purchase 
price,  or,  being  one  of  the  firm  of  Adams,  Hopkins  &  Com- 
pany; gave  credit  on  the  /J.  fa.  for  the  purchase  price,  then 
plaintiff  is  entitled  to  recover  the  premises  in  dispute,  with 
mesne  profits,' that  is  the  value  of  the  rent  of  the  premises 
from  the  time  the  defendants  went  into  possession  up  to  this 
date.'* 

The  jury  foun<l  for  the  plaintiff  the  land  in  controversy, 
less  the  seventy  acres  homestead  exemption,  and  the  sum  of 
$75  00  for  the  three  years'  rent  of  that  part  of  the  land. 

The  defendants  moved  for  a  new  trial  upon  the  grounds, 
amongst  others,  of  error  in  overruling  the  motion  to  non- 
suit, of  error  in  the  aforesaid  charge,  and  because  the  verdict 
was  contrary  to  the  law  and  the  evidence.  The  motion  was 
overruled  and  defendants  excepted. 

John  J.  Floyd,  for  plaintifis  in  error. 
pLAUK  &  Pace,  for  defendant. 
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McCay,  Judge. 

1.  We  assume  that  the  declaration  in  this  case  contained 
the  averments  necessary  to  authorize  the  introduction  of  the 
evidence  on  which  this  case  went  to  the  jury.  Under  our  ac- 
tion for  land  provided  for  by  section  3389  of  the  Code,  the 
precise  nature  of  the  plaintiff's  claim  may  be  set  forth  in  his 
abstract  of  title.  So  in  the  action  of  ejectment  the  demises 
may  be  so  laid  as  to  set  out  precisely  the  nature  of  the  plain- 
tiff's claim  to  the  land.  As  the  writ  does  not  form  a  part  of 
the  record,  we,  as  is  the  rule  in  such  cases,  will  presume  it  was 
sufficient  to  authorize  the  evidence,  or  the  evidence  would 
have  been  objf»cted  to  for  that  reason.  At  last,  therefore,  the 
question  is  whether,  under  our  law,  an  equitable  title  can  sus- 
tain an  action  of  ejectment.  We  see  no  difficulty  in  this  if 
proper  parties  be  before  the  court  In  BuUard  vs.  PittSy  3 
Georffia,  5,  this  court  held  that  in  this  state  a  perfect  equity 
was  a  legal  right,  and  it  has  more  than  once  since  then  been 
held  that  a  bond  for  titles,  with  the  purchase  money  paid, 
was  a  good  legal  title.  In  the  case  at  bar,  if  the  facts  be  as 
claimed  for  the  plaintiff,  his  right  is  a  complete  one,  except 
as  to  the  mere  form  of  a  written  conveyance  of  the  land. 
We  have,  1st,  the  levy  and  statement  of  the  sale  on  the 
execution;  2d,  the  sheriff's  docket,  (kept  as  provided  by 
the  act  of  1810:  Cobb's  Digest,  557,)  stating  the  sale,  that 
Doctor  Willis  was  the  purchaser,  the  price  paid,  and  the  dis- 
position of  the  money.  This  makes  out  a  perfect  case  in  the 
purchaser  to  demand  a  title.  Was  there  anything  more  than 
this  in  Bullard  vs.  Pitts  f  Indeed,  there  was  less,  for  the 
payment  of  the  purchase  money  was  proven  by  parol.  Here 
it  is  in  writing  by  an  official  record.  It  seems  to  us  that  if 
section  3082  of  the  Code,  authorizing  a  suitor  to  choose  his 
forum,  either  at  law  or  equity,  at  his  own  discretion,  is  to 
mean  anything,  and  we  think  it  means  a  great  deal,  that  it 
covers  a  case  like  this — ^a  perfect  equity — a  complete  right 
with  nothing  to  be  done  but  to  make  a  formal  conveyance. 

2«  But  whilst  we  think  the  plaintiff  has  made  out  a  g&od 
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right  at  law  against  the  defendant  in  execution,  yet  we  do  not 
think  he  has  made  a  good  case  against  the  purchasers,  or  at 
least  we  do  not  think  the  charge  of  the  court  was  justified  as 
to  the  purchasers  from  the  defendant.  The  court  assumed 
that  they  had  notice,  that  if  the  plaintiff  had  the  right  to  re- 
cover against  the  defendant  in  fi,fa.y  he  had  the  right  to  re- 
cover generally.  Perhaps  the  evidence  might  have  justified 
the  jury  in  finding  the  present  claimant  of  the  land  had  no- 
tice, but  we  think  the  charge  was  error,  because  it  did  not 
leave  that  question  to  the  jury.  We  are  clear  that  a  pur- 
chaser would  not  be  charged  with  notice  of  these  entries,  nor 
that  he  would  be  bound  to  trace  up  the  history  of  the  mort- 
gage, its  foreclosure,  levy  and  sale.  The  sheriff's  docket  is 
not  kept  for  such  a  purpose.  We  have  no  fault  to  find  with 
the  verdict.  Under  the  evidence  the  jury  might  well  have 
treated  the  evidence  of  Camp  as  overcome  entirely  by  the 
other  evidence  of  his  recognition  of  the  right  of  the  plaintiff. 
But  it  may  be  that  these  purchasers  are  innocent;  at  any  rate, 
the  court  had  no  right  to  presume  they  were  not.  He  should 
have  left  that  to  the  jury. 
Judgment  reversed. 


Mary  E.  Jones,  plaintiff  in  error,  vs,  Needham  Bullard 
et  al,,  defendants  in  error. 

Where  the  life  estate  of  the  husband  in  a  plantation  was  levied  on,  the  refusal 
of  the  chancellor  to  enjoin  the  sale  thereof  at  the  instance  of  the  wife  on 
the  ground  that  some  portion  of  her  trust  property  had  been  invested  in 
improvements  placed  thereon,  where  such  allegation  was  disproved  by  sev- 
eral affidavits,  will  not  be  controlled. 

Injunction.  Before  Judge  Gibson.  Burke  County.  At 
Chambers.     March  25th,  1875. 

Mary  V.  Jones  filed  her  bill  for  relief,  injunction,  etc., 
against  her  husband,  James  Y.  Jones,  and  against  Needham 
Bullard,  her  husband's  judgment  creditor,  and  others,  in 
which  she  alleged  that  her  husband  was,  and  for  many  years 
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past  had  been,  a  paralytic  beyond  recovery,  unable  to  con- 
tribute to  their  joint  maintenance;  that  he  had  no  other 
property  but  a  life  estate  in  a  certain  plantation ;  that  he  had 
received  $25,000  00  worth  of  her  separate  trust  property,  and 
had  used  it  in  Iiis  business,  and  with  some  of  it  had  placed 
improvements  on  said  plantation ;  that  said  Bullard  held  a 
judgment  against  him,  and  had  levied  on  said  plantation,  and 
unless  restrained  would  sell  it,  and  thereby  prevent  complain- 
ant from  recovering  any  part  of  her  trust  claim,  which,  in 
view  of  the  physical  condition  of  her  husband,  should,  in  ac- 
cordance with  the  spirit  of  the  law,  be  a  debt  of  su[>erior  dig- 
nity to  Bullard's.     Prays  injunction,  etc. 

The  answer  of  the  defendant  set  up  that  there  was  no  equity 
in  the  bill,  and  denied  every  material  allegation.  It  was  suj)- 
ported  by  strong  affidavits. 

The  chancellor  refused  the  injunction,  and  the  complainant 
excepted. 

Hook  &  Webb,  by  Peeples  &  Howell,  for  plaintiflF  in 
error. 

J.  J.  Jones,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ant, praying  for  an  injunction  to  restrain  the  sale  of  her  hus- 
band's life  estate  in  a  plantation  in  Burke  county,  which  had 
been  levied  on  as  his  property,  to  satisfy  an  execution  issued 
on  a  judgment  obtained  against  him.  On  the  hearing  of  the 
application  for  the  injunction,  and  after  considering  the  alle- 
gations contained  in  the  complainant's  bill,  the  answer  of  the 
defendant  and  the  several  affidavits  in  support  thereof,  the 
presiding  judge  refused  to  grant  the  injunction  prayed  for, 
whereupon  the  complainanL  excepted.  We  will  not  interfere 
to  control  the  discretion  of  the  judge  in  refusing  the  injunc- 
tion in  this  case  on  the  statement  of  facts  contained  in  the 
record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Adam  J.  Cooper,  plaintiff  in  error,  vs.  Daniel  Lowery, 
defendant  in  error. 

The  statute  of  limitations  of  1869  is  a  good  plea  in  bar  to  a  bill  filed  after  the 
first  of  January,  1870,  to  enforce  a  vendor^s  lien  on  land  in  the  hands  of  a 
purchaser  from  the  original  vendee,  if  the  second  purchase  was  made,  and 
the  original  debt  due,  before  the  first  day  of  June,  1865. 

Vendor's  lien.  Statute  of  limitations.  Before  Judge  Mc- 
Cdtchen.  Bartow  Superior  Court.  September  Adjourned 
Term,  1874. 

On  July  28th,  1873,  Cooper  filed  his  bill  against  Lowery, 
for  the  purpose  of  enforcing  bis  vendor's  lien  upon  certain 
lands  which  he  had  sold  and  conveyed  to  one  Charles  Smith 
prior  to  the  year  1863,  and  which  Smith  had  sold  and  con- 
veyed to  the  defendant  in  the  year  186 — .  The  bill  alleged 
that  the  defendant  bought  with  a  full  knowledge  that  the  pur- 
chase money  due  to  complainant  had  never  been  paid ;  that 
at  the  September  term,  1867,  of  Bartow  superior  coivrt,  the 
complainant  obtained  judgment  against  said  Smith  for  the 
said  purchase  money,  amounting  to  $1,483  86,  principal,  and 
$114  58  interest  to  dato  of  judgment;  that  the  execution 
issued  from  said  judgment  has  been  levied  on  the  land,  but 
that  complainant  is  unable  to  subject  the  same  to  the  payment 
of  his  debt  without  the  assistance  of  a  court  of  equity.  Prays 
relief,  etc. 

Upon  demurrer  the  bill  was  dismissed,  and  complainant 
excepted. 

John  W.  Wofford,  for  plaintiff  in  error. 

A.  Johnson;  D.  A.  Walker,  for  defendant. 

McCay,  Judge. 

The  limitation  act  of  1869  covers,  in  terms,  almost  every 
kind  of  action,  except  actions  for  the  recovery  of  specific 
laud.    The  language  of  section  6tk  is :  ''Any  debt  or  liabili- 
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ty  whatsoever  due  the  public,  or  a  corporation,  or  a  private 
iodividual."  Is  the  right  of  the  vendor  to  make  this  land 
subject  to  his  lien  a  liability  from  the  defendant  to  the  plain- 
tiff? That  it  is  only  an  equitable  liability  does  not  help  the 
matter,  for  the  next  sentence  of  the  same  section  we  have 
quoted  declares  that  the  limitations  o^  the  act  shall  ap- 
ply as  well  to  courts  of  equity  as  to  courts  of  law.  It  is 
attempted  to  reply  to  this  that  the  plaintiff's  cause  of  action 
is  a  <ru«<,  and  that  the  act — indeed,  any  act  of  limitations — 
jdoes  not  apply  to  trusts.  But  this  is  only  true  in  a  limited 
sense.  The  reason  why  statutes  of  limitations  do  not  apply 
to  trusts  is  that  there  is  no  adverse  holding.  The  defend- 
ant, if  he  be  a  trustee,  recognizing  the  plaintiff's  right,  ought 
to  have  no  benefit  from  the  plaintiff's  delay,  because  the 
plaintiff  has  no  motive,  perhaps  no  right,  to  sue.  But  this 
rule  does  not  apply  to  implied  trusts  and  constructive  trusts, 
where  the  trust  is  cast  upon  the  defendant  against  his  will, 
and  perhaps  without  his  knowledge,  by  operation  of  law  or 
by  construction.  There  is  no  reason  why  the  statute  should 
not  run  in  such  cases,  since  the  defendant  does  not  recognize 
himself  as  trustee ;  and  such  is  the  rule  of  law :  Paschal  vs. 
.Davis,  3d  Oeorffia,  256.  We  think  the  judge  right  in  his 
ruling,  and  we  affirm  his  judgment. 
tTudgment  affirmed. 


H.  H.  Haddock,  plaintiff  in  error,  vs.  Albert  W.  Bivings, 
defendant  in  error. 

Where  the  evidence  was  conflicting,  this  court  will  not  interfere  with  the  dis- 
cretion of  the  court  below  in  refusing  a  new  trial. 

New  trial.    Before  Judge  McCuthen.   Whitfield  Superior 
Court.    October  Term,  1874. 

This  case  is  sufficiently  reported  in  the  decision. 
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W.  K.  Moore,  by  brief,  for  plaintiflT  in  error. 
Shumate  &  Williamson,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
.  fendant,  to  recover  damages  for  the  non-performance  of  a  con- 
tract to  build  a  wall  and  two  stacks  of  chimneys.  On  the 
trial  of  the  case,  the  jury,  under  the  charge  of  the  court,  found 
a  verdict  for  the  <lefendaut.  The  plaintiff  made  a  motion  for 
a  new  trial,  on  the  ground  that  the  verdict  was  contrary  to 
the  evidence  and  the  principles  of  justice,  and  for  alleged  error 
in  the  charge  of  the  court,  which  was  overruled,  and  the  plain- 
tiff excepted.  The  evidence  on  the  trial,  as  to  the  perform- 
ance of  the  contract  by  the  defendant  in  a  workmanlike  man- 
ner, was  conflicting.  There  was  no  error  in  the  charge^of  the 
court  as  set  forth  in  the  record,  and  this  court  is  not  a  jury  to 
pass  upon  the  facts  of  the  case.  The  court  below  refused  to 
set  aside  the  verdict,  and  we  will  not  interfere  with  the  exer- 
cise of  its  discretion. 

Let  the  judgment  of  the  court  below  be  aflSrmed. 


54    200| 
101    600| 

|fn4  m\      Aaron  Alexander,  plaintiff  in  error,  vs.  James  W.  Her- 
,  54  2001  RING  et  at.  administrators,  defendants  in  error. 

1 123    374| 

1.  A  purchaser  of  property  at  administrator's  sale,  who  has  failed  to  comply 
with  the  terms  of  sale,  and  who  is  sued  for  the  "  deficiency  of  the  pro- 
ceeds of  a  second  sale,"  cannot  set  up  as  a  reason  for  his  non-compliance 
that  the  property  (a  city,  lot)  was  sold  by  the  front  foot,  and  that  he,  made 
a  mental  mistake  as  to  what  his  bid  would  amount  to. 

2.  The  measure  of  damages  in  a  suit  by  an  administrator,  against  a  purchaser 
at  his  sale,  "  for  the  deficiency'*  in  the  amount  of  a  second  sale,  is  what 
must  be  added  to  the  amount  of  the  second  sale,  to  put  the  administrator  in 
the  same  position  as  if  the  defendant  had  fully  complied  with  his  bid. 

2.  Under  the  facts  of  this  case  there  was  no  error  in  the  charge  of  the  court, 
and  the  verdict  is  sustained  by  the  evidence. 
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Administrators  and  executors.  Sales.  Damages.  New 
trial.  Before  Judge  Hopkins.  Fulton  Superior  Court. 
March  Term,  1874. 

This  was  a  suit  brought  to  recover  of  Alexander  the  dif- 
ference between  two  bids  on  a  city  lot,  on  Marietta  street,  in 
Atlanta,  knocked  ofiP  to  him  at  administrator's  sale,  and  sold 
the  second  time  at  his  risk.  At  the  first  sale  the  property 
was  knocked  oflF  to  Alexander  at  $160  00  per  front  foot, 
amounting  to  $8,000  00.  At  the  second  sale  it  was  again 
knocked  oflF  to  Alexander  for  $140  00  per  front  foot,  or 
about  $7,000  00.  The  defendant  pleaded  the  general  issue. 
There  had  been  another  suit  in  the  same  court  on  the  pur- 
chase money  notes  given  for  the  bid  at  the  last  named  sale. 
To  this  suit  the  defendant  had  pleaded  that  he  bought  the 
property  subsequent  to  April  1st,  and  that  it  was  encumbered 
by  a  lien  of  $80  00,  taxes  due  on  it  by  the  administrators; 
and  to  avoid  delay,  there  was  an  agreement  that  he  have  a 
credit  for  the  amount  of  said  taxes  on  the  notes,  but  with  the 
right  reserved  to  the  plaintiffs  to  litigate  their  liability  to 
such  deduction  when  the  trial  of  this  case  should  come  on. 
Tlie  proof  was  that  the  land  was  advertised  the  requisite 
number  of  times,  and  was  brought  to  sale  on  the  first  occa- 
sion on  sale  day,  in  February,  1869.  The  advertisement 
stated  the  terms  of  sale  to  be  one-third  cash,  one-third  in  four, 
and  balance  in  eight  months.  Adair  was  auctioneer,  and 
cried  the  property. 

Angier  and  Leyden  both  testified,  in  substance,  as  follows : 
They  bid  on  the  property ;  Angier  said  he  bid  with  an  inten- 
tion to  buy ;  Leyden  said  he  did  not  desire  to  buy ;  the  cir- 
cumstances in  life  of  both,  and  of  the  other  heirs  also,  were 
such  as  to  render  them  responsible  for  such  a  purchase ;  it 
was  understood  among  the  heirs  that  any  of  them  might  bid 
who  chose  to  do  so ;  there  was  a  very  good  crowd  ;  the  bid- 
ding was  spirited  ;  continued  a  good  while,  and  the  property 
sold  reasonably  low. 

Angier  testified  that  Alexander  refused  to  comply  with  his 
Vol.  liv.  14. 
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bid ;  that  he  did  not  know  if  it  was  a  refusal  at  first;  that  in 
five  minutes  after  the  sale  Alexander  came  and  said  the  lot 
came  to  more  than  he  calculated,  and  he  did  not  know 
whether  he  could  take  it  or  not;  that  he  said  it  came  to* more 
than  he  had  money  to  pay. 

It  further  appeared  that  Alexander  was  asked  and  refused 
to  comply  with  his  bid,  and  this  was  the  reason  of  the  second 
sale ;  that  the  property  was  re-advertised  and  brought  to  sale 
on  sale  day,  in  the  month  of  May,  1869;  that  this  time  the  ad- 
vertisement, published  in  the  newspaper,  recited  the  terms  of 
sale  to  be  with  interest  on  the  two  last  payments,  and  at  said 
second  sale,  Alexander,  the  defendant,  bid  it  ofi^at  $7,000  00. 
Adair  proved  expense  of  second  sale  to  be  $18  00  to  $20  00, 
besides  $10  00  to  auctioneer,  and  that  it  was  best  for  the  es- 
tate to  have  an  auction.  Leyden  proved  that  second  sale  was 
advertised  in  three  papers,  that  would  be  $60  00.  When 
giving  in  taxes  by  the  administrators,  the  claim  on  Alexander 
was  estimated  at  $8,000  00,  and  they  thus  paid  to  the  city 
$10  00,  as  tax  on  amount  of  difi\;rence  of  the  two  sales. 

The  defendant  testified  that  he  was  a  bidder  at  the  first 
sale;  that  he  was  certain  Mr.  William  Herring,  one  of  the 
plaintifis,  and  Doctor  Angier,  and  he  thought  Leyden,  also, 
bid  against  him;  that  they  run  it  up  to  the  last  dollar;  that 
he  was  not  accustomed  to  buying  property  or  estimating  it  by 
the  front  foot ;  that  the  reason  he  run  it  so  high  the  second 
time  was  because  he  thought  it  would  avoid  litigation.  On 
<!ross-examination  he  testified  as  follows:  Did  not  recollect 
who  bid  against  him  at  the  second  sale,  but  thought  it  was 
Doctor  Angier— couldn't  say  positively.  He  had  a  map  like 
that  on  the  hand-bill  shown  him  at  the  first  sale;  did  not  re- 
member what  was  his  first  bid;  there  must  have  been  some 
bidding  in  advance  of  him ;  does  not  know  how  long  the 
auctioneer  was  crying  the  property  afler  he  began  to  bid  ; 
Adair  delayed  for  a  long  time;  he  was  taking  dollar  bids. 
Did  not  know  when  he  commenced  bidding  on  it ;  thinks  Wil- 
liam Herring  was  one  of  the  administrators;  bid  $159  00 
per  foot  before  the  defendant  bid  last;  don't  recollect  what  it 
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was  at  when  he  commenced  bidding ;  he  had  been  a  business 
man  all  his  life — ^a  merchant^  a  druggist;  would  not  claim  that 
he  was  an  experienced  business  man ;  has  lived  by  trade  all 
his  life;  never  had  any  other  pursuit  than  to  make  trades. 
The  auctioneer  knocked  this  lot  off  to  him  at  $160  00  per 
foot.  At  the  second  sale  he  knocked  it  off  to  him  at  $140  00 
per  foot.  He  spoke  right  on  the  spot  to  Doctor  Angier  to 
relieve  him  from  the  case,  as  he  had  not  the  ability  to  pay  for 
it.  Did  not  know  how  much  it  came  to;  there  was  a  large 
crowd  there,  and  it  might  sell  for  as  much  again  if  put  up 
again.  Angier  replied  he  was  not  authorized  to  do  so.  When 
he  spoke  to  Dr.  Angier  tliey  might  have  been  selling  another 
lot,  probably  they  were. 

1.  The  defendant  offered  to  prove  that  in  bidding  for  the 
land  by  the  front  food,  at  the  first  sale,  he  made  a  mistake  in 
his  calculation  as  to  how  much  the  aggregate  amount  would 
be,  and  that  the  aggregate  amount  of  his  bid  for  the  whole 
lot  was  greatly  more  than  he  had,  by  mistake,  estimated  it; 
that  he  had  no  previous  knowledge  or  experience  of  the 
value  of  property  by  the  front  foot,  and  the  aggregate  value 
of  the  whole  lot  was  the  basis  he  estimated,  by  which  he  made 
his  bid ;  that  if  he  had  known  how  much  it  came  to  he 
would  not  have  made  the  bid  ;  that  immediately,  and  within 
a  few  minutes  after  the  land  was  knocked  off  to  him,  he  in- 
formed the  administrators  of  his  mistake,  and  refused  to  be 
bound  by  his  bid,  and  that  by  reason  of  his  mistake  he  never 
did  consent  to  the  purchase  of  the  land  at  the  aggregate  sum 
for  which  he  was  charged.  This  testimony  was  objected  to, 
ruled  out  by  the  court,  and  defendant  excepted. 

2.  The  defendant  further  offered  to  prove  that  for  some 
time  previous  to  the  sale,  he  had  an  affection  of  his  head, 
manifesting  itself  in  giddiness  and  vertigo,  which,  after  the 
sale,  culminated  in  congestion  of  the  brain,  and  for  .a  long 
time  prostrated  him  in  mind  and  body.  That  by  reason  of 
this  affection,  at  the  time  of  the  first  sale,  his  mind  was  not 
so  clear  and  capable  of  making  calculations  as  it  was  in  health, 
and  that  on  that  account  he  was  more  liable  to  make  a  mis- 
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take  in  his  calculations  as  to  what  was  the  aggregate  amount 
he  was  bidding  for  the  land  at  so  ranch  per  front  foot.  This 
was  objected  to,  ruled  out  by  the  court,  and  defendant  excepted. 

3.  It  was  further  in  proof,  that  the  defendant  had  been 
compelled  to  pay  the  city  tax^  assessed  on  April  Ist,  1869, 
between  the  two  sales,  but  had  retained  a  like  sura  from  the 
amount  of  his  bid  at  the  second  sale.  The  court  charged  the 
jury  that  the  taxes  which  accrued  on  the  land  between  the  two 
sales,  and  which  had  been  paid  by  the  plaintiff,  might  be  re- 
covered under  the  above  named  agreement  in  this  action,  and 
defendant  excepted. 

4.  The  court  further  charged,  that  if  the  defendant  bid  off 
the  land  at  the  first  sale,  and  refused  to  comply  with  the  terms 
of  tlie  sale,  the  administrators  had  the  right  to  re-sell  the  prop- 
erty at  his  risk,  and  to  recover  from  him  the  difference  be- 
tween the  amount  of  the  two  sales,  and  that  the  difference 
was  the  true  measure  of  damage  without  regard  to  the  real 
value  of  the  property  independently  of  the  two  sales.  To 
this  charge  defendant  excepted. 

The  jury  found  for  the  plaintiffi  $1,080  00.  The  defend- 
ant moved  for  a  new  trial  l)ecause  the  verdict  was  contrary  to 
evidence,  contrary  to  law,  and  on  the  grounds  of  exception 
above  stated.  The  motion  was  overruled  and  defendant  ex- 
cepted. 

HiLLYER  &  Brother,  for  plaintiff  in  error. 

L.  E.  Bleckley,  for  defendants. 

McCay,  Judge. 

1.  Such  a  mistake  as  is  set  up  in  this  case  does  not,  on  its 
face,  seem  a  very  reasonable  one,  and  even  if  it  be  in  its  na- 
ture one  that  the  law  can  correct,  it  would  require  a  very 
high  degree  of  proof  to  bring  it  within  the  rule  laid  down 
by  the  Code,  "that  the  power  to  correct  mistakes  must  be 
exercised  with  caution,  and  to  justify  it  the  evidence  must  l)e 
clear,  unequivocal  and  decisive.^'    This  mistake  depends  for 
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its  evidence  upon  the  operatioDS  of  the  defendant's  own  mind. 
There  k  no  way  of  meeting  it  but  by  the  circumstances  going 
to  show  its  improbability.  Indeed^  we  are  inch'ned  to  think 
thaty  in  sales  of  this  kind,  such  a  mistake  as  this  cannot  be 
depended  on,  even  if  clearly  made  out.  The  administrator 
has  acted  on  it,  given  up  the  preceding  bid,  and  it  is  impossi- 
ble to  put  the  parties  right.  Suppose  this  mistake  be  relieved 
against — how  do  the  parlies  stand?  Somebody  had  bid 
nearly  to  the  amount  of  defendant's  bid.  The  administrator^ 
as  was  his  duty  and  right,  notices  and  accepts  the  bid  of  the 
defendant  To  do  this,  he  is  compelled  to  reject  the  previous 
bid,  and  thus  the  sale  is  lost  altogether.  We  think  to  permit 
this  defense  would  be  a  wrong  on  this  estate,  without  any  fault 
upon  the  part  of  the  administrator.  The  estate  stands  as  to 
this  in  as  good  an  equitable  light  as  an  innocent  purchaser: 
Ck>de,  section  3119,  and  almost  literally  within  the  last  clause 
of  section  3753,  as  to  equitable  estoppels. 

2.  We  have  examined  the  cases  decided  by  this  court  on 
this  statute,  as  well  as  carefully  considered  the  statute  itself: 
act  of  1831,  Prince  Digest,  471.  The  act,  in  terms,  declares 
that  the  purchaser  shall  be  liable  ^'  for  the  amount  of  such 
purchase  money,"  and  gives  to  the  officer  selling  the  option 
either  to  sue  for  that  "amount"  or  to  resell  and  proceed 
against  the  bidder  for  the  "deficiency  arising  from  such  re- 
sale." It  is  the  plain  intent  of  the  statute  to  protect  the 
beneficiaries  of  the  sale  to  the  fM  amount  of  the  bid,  to  pro- 
vide that  no  harm  shall  come  to  them  from  this  repudiation 
of  the  contract  by  the  bidder.  And  this  is  based  on  the  idea 
that  the  "bid"  is  the  measure  of  the  value.  In  most  cases, 
the  last  bid  is  biit  little  in  excess  of  the  former,  and  it  is  ob- 
viously a  wrong  to  the  seller  that  he  is  by  the  last  bid  com- 
pelled to  give  up  the  former.  The  clear  purpose  of  the  stat- 
ute is  to  provide  that  either  by  a  suit  for  the  "amount" 
which  would  include  interest  according  to  the  terms  of  sale, 
or  by  a  re-salc,  on  suit  for  the  deficiency,  the  seller  may  be 
kept  whole  and  the  bidder  kept  to  his  bid — to  put  the  seller 
as  whole  as  if  the  bidder  had  fully  complied. 
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3.  Under  .this  view  of  the  subject  there  is  no  error  iu  the 
charge^  and  the  verdict  might  have  been  for  a  larger  sum  than 
it  was,  as  even  this  verdict  does  not  fully  meet  the  measure 
of  the  bid,  under  the  terms  of  the  sale,  and  put  the  adminis* 
trator  in  the  position  he  would  have  been  had  the  bidder 
complied  with  his  bid. 

Judgment  affirmed. 


John  T.  Shewmake,  assignee,  d  al.j  plaintiffs  in  error,  vs. 
Maby  a.  Williams,  defendant  in  error. 

Where  the  title  to  land  was  fradulently  procured  from  the  owner  and  con- 
veyed to  a  third  person,  who  took  with  notice  of  the  perpetrati6n  of  the 
fraud,  both  deeds  will  be  set  aside  by  a  court  of  equity. 

f 

Equity.  Fraud.  Deed.  Before  Judge  Gibson.  Rich- 
mond Superior  Court.     April  Term,  1874. 

For  the  fects,  see  the  decision. 

J.  T.  Shewmake,  for  plaintifib  in  error. 

Hook  &  Webb,  for  defendant. 

Wabner,  Chief  Justice. 

This  was  a  bill  filed  bj  the  complainant  i^inst  the  de- 
fendants to  set  aside  certain  deeds  to  a  house  and  lot  in  the 
city  of  Augusta,  on  ^he  ground  that  the  same  were  without 
consideration  and  had  been  obtained  by  deceitful  representa- 
tions with  intent  to  defraud  the  complainant  On  the  torial, 
it  was  agreed  that  the  chancellor  should  determine  both  the 
law  and  facts  of  the  case,  without  the  intervention  of  a  jury. 
After  considering  the  evidence  submitted  at  the  hearing,  the 
chancellor  decreed  that  the  deed  made  by  the  complainant  to 
the  defendant  Mathews,  and  the  deed  made  by  Mathews  to 
the  defendant  O'Dowd,  be  set  aside  and  annulled ;  whereupon, 
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the  defeudaiits  excepted.  It  appears  from  the  evidence  that 
the  compIaiiiaDt  is  a  colored  woman,  that  the  defendant^ 
Mathews,  is  a  colored  man,  who  was  engaged  in  the  grocery 
business;  that  complainant  and  Mathews  were  members  of  the 
same  church,  he  being  a  deacon  thereof;  that  the  deed  from 
complainant  to  Mathews  was  procured  from  heron  the"  repre- 
sentations of  Mathews,  that  he  wanted  it  to  pledge  as  col- 
lateral security  to  raise  $800  00  to  enable  her  son,  Augustus, 
to  become  a  partner  with  him  in  the  grocery  business ;  that  on 
the  same  day  he  got  the  deed  from  complainant,  he  executed 
an  absolute  deed  for  the  property  to  O'Dowd,  the  other  de- 
fendant, for  the  consideration  of  $1,500  00,  taking  O'Dowd's 
bond  to  reconvey  the  property  to  him,  Mathews,  on  payment  of 
that  amount.  At  the  time  of  this  transaction,  it  appears  from 
the  evidence  in  the  record  that  Mathews  was  indebted  to 
O'Dowd  $721  05,  that  the  papers  were  drawn  up  by  O'Dowd 's 
lawyer,  who  was  instructed  to  draw  them  so  that  they  would 
stick.  There  does  not  appear  to  have  been  any  consideration 
for  the  deed  from  the  complainant  to  Mathews,  either  good  or 
valuable,  except  his  representation  to  her  that  he  wanted  it 
to  pledge  as  collateral  security  to  raise  $800  00  to  enable  her 
son  to  become  a  partner  with  him  in  the  grocery  business; 
that  this  representation  to  her  was  false  and  frau<Iulent,  is  man- 
ifested by  the  fact  that  as  soon  as  he  procured  the  deed  from 
her,  he  conveyed  the  property  to  O'Dowd  to  secure  the  pay- 
ment of  his  own  indebtedness  to  him  for  $721  05.  O'Dowd 
never  paid  but  $100  00  in  money  to  Mathews.  The  record 
shows  that  he  paid  to  the  lawyer  for  his  services  in  drawing 
up  the  papers  $43  00;  for  Mathews'  taxes  for  the  years  1868, 
1869, 1870,  $280  25;  to  Geraty  &  Armstrong,  for  Mathews, 
$100  00;  and  let  him  have  merchandise  to  the  amount  of 
$274  89.  All  these  amounts  appear  to  have  been  paid  for 
the  benefit  of  Mathews.  The  complainant  had  entire  confi- 
dence, as  the  evidence  shows,  in  her  colored  brother  in  the 
church.  Deacon  Mathews,  and  it  is  pretty  clear  from  all  the 
evidence,  that  he'took  advantage  of  that  confidence,  and  fraud- 
ulently procured  the  deed  from  her  under  false  pretences  for 
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his  own  benefit.  The  court,  in  passing  on  the  facts  of  the 
case,  having  found  that  (yDowd  had  notice  in  relation  to 
the  transaction  between  Deacon  Mathews  and  the  complain- 
ant as  to  the  procurement  of  the  deed  from  her  without  con- 
sideration, there  was  no  error  in  rendering  the  decree  setting 
aside  the  deeds  of  conveyance. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Julia  Thompson,  plaintiff  in  error,  r«.  The  State  op 
Georgia,  defendant  in  error. 

1.  If  neither  the  bill  of  exceptions,  nor  the  motion  for  a  new  trial,  show  that 
on  the  trial  of  the  case  before  the  jury,  objection  was  made  to  the  admis- 
sion of  evidence,  this  court  will  not  entertain  an  exception  to  the  judgment 
on  the  ground  that  illegal  evidence  was  admitted  on  the  trial. 

2.  The  verdict  in  this  case  is  sustained  by  the  evidence  in  the  record. 

Criminal  law.  Practice  in  the  Supreme  Court.  Before 
Jud^e  Hopkins.  Fulton  Superior  Court.  March  Term, 
1874. 

This  case  turned  entirely  upon  the  testimony,  except  as  to 
a  point  of  practice  in  the  supreme  court  embraced  in  the  first 
head-note.     Any  further  report  is  deemed  unnecessary. 

W.  F.  Wright;  D.  P.  Hill;  Peeples  &  Howell,  for 
plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

McCay,  Judge. 

1.  This  court  has  no  original  jurisdiction;  it  can  only  de- 
cide questions  passed  upon  by  the  court  below,  or  so  involved 
in  the  judgment  that  they  may  or  must  have  been  passed  upon. 
If  evidence  go  before  a  jury  without  exception,  the  court 
commits  no  error  in  not  excluding  it.  Parties  often  prefer  to 
let  testimony  in  that  they  would  have  a  legal  right  to  exclude, 
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and  it  is  too  late  after  they  have  taken  the  chances  of  a  ver- 
dict in  their  favor,  to  complain  that  illegal  evidence  was  ad- 
mitted. To  get  a  new  trial,  there  must  be  error,  and  as  we 
have  said,  it  is  not  error  to  allow  evidence  not  objected  to. 
The  bill  of  exceptions  is,  before  this  court,  the  only  evidence 
of  the  rulings  of  the  court,  except  as  the  record  may  other- 
wise disclose.  This  case  seems  to  have  been  hurriedly  brought 
up.  Perhaps  were  the  facts  here,  the  party  plaintiflF  might 
have  some  right  to  ask  a  reversal,  but  there  is  nothing  set 
forth  in  the  record,  or  certified  by  the  judge,  that  will  justify 
a  reversal.  The  brief  of  the  testimony  is  not  any  record  of 
the  rulings  of  the  court;  that  is  a  simple  record  of  the  testi- 
mony as  it  went  before  the  jury.  The  parol  rulings  of  the 
court  come  here  in  the  bill  of  exceptions,  and  it  is  not  fair  to 
the  judge,  nor  to  the  parties,  to  take  statements  of  what  was 
done  on  the  trial  from  the  brief  of  the  testimony. 

2.  Whilst  the  testimony  is  not  overwhelming  of  the  guilt 
of  this  defendant,  yet  there  is,  in  our  judgment,  abundance  to 
justify  the  verdict,  and  as  the  judge,  who  tried  the  case,  is 
satisfied  with  the  verdict,  we  are  clear  that  we  ought  not  to 
disturb  it. 

Judgment  affirmed. 


The  Columbus  Factory,  plaintiflF  in  error,  r«.  John  €• 
Herndon,  sherifl*,  d  al,,  defendants  in  error. 

1.  When  the  court  undertakes  to  distribute  money  in  the  hands  of  the  sheriff 
according  to  the  respective  liens  upon  the  funds  in  hand,  it  does  so  upon 
equitable  principles,  in  view  of  the  priority  of  the  liens  created  by  law 
thereon,  for  the  reason  that  the  money  is  not  subject  to  levy  and  sale  in 
satisfaction  thereof. 

2,  Where  the  property  of  the  defendant  was  sold  under  a  junior  execution, 
and  one  of  older  date  was  placed  in  the  hands  of  the  sheriff  to  claim  the 
fund ;  and  an  execution  against  the  plaintiff  in  such  senior  yf .  /a.  was  also 
placed  in  such  officer's  hands  claiming  whatever  amount  might  be  awarded 
to  such  older  /i.  /a,,  and  pending  this  proceeding,  after  the  aforesaid  sale* 
the  plaintiff  in  such  senior  yf.  /a,  transferred  the  same  for  a  valuable  con- 
sideration : 
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ffeldf  that  the  execution  against  him  was  nevertheless  entitled  to  whatever 
amount  should  be  awarded  to  his  fi,  fa. 

Money  nile.  Sheriff.  Executions.  Liens.  Before  Judge 
James  Johnson.  Stewart  Superior  Court.  October  Term, 
1874. 

For  the  &cts,  see  the  decision. 

John  T.  Clarke  ;  G.  E.  Thomas,  for  plaintiff  in  error. 

M.  J.  Crawford  ;  Peabody  &  Brannon  ;  D.  H.  Burts, 
for  defendants. 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  for  the  distribution  of 
money  in  his  hands,  raised  by  the  sale  of  Salter's  property, 
under  an  execution  against  him.  It  appears  from  the  evi- 
dence in  the  record,  that  the  money  in  the  hands  of  the  sheriff 
for  distribution  by  the  judgment  of  the  court,  was  raise<l  by 
the  sale  of  Salter's  property  on  the  fii*st  Tuesday  in  January, 
1874,  under  a  junior  judgment  fi.fa,  to  that  of  Hill  against 
Salter,  which  was  placed  in  the  sheriff''s  hands  to  claim  the 
money,  and  which  was  the  oldest^. /a.  against  Salter;  and  that 
at  the  same  time,  the  Columbus  Factory  placed  in  the  sheriff's 
hands  an  execution  against  Hill,  if  Hill's  execution  against 
Salter  was  entitled  to  tlie  money  in  the  sheriff's  hands. 
Whilst  both  executions  were  in  the  sheriff's  hands,  claiming 
the  money  as  before  stated,  Hill,  for  a  valuable  consideration, 
as  the  record  states,  on  the  17th  of  January,  1874,  transferred 
his  execution  in  writing  to  DeLauny,  who  claimed  that  the 
money  due  thereon  should  be  paid  to  him  out  of  the  money 
in  the  sheriff's  hands,  and  not  to* the  execution  in  &vor  of 
the  Columbus  Factory  against  Hill,  and  the  court  so  decided, 
whereupon  the  counsel  for  the  factory  excepted. 

1.  When  the  court  undertakes  to  distribute  money  in  the 
hands  of  the  sheriff  according  to  the  respective  liens  upon  the 
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fuud  in  haod,  it  does  so  upon  equitable  principles,  in  view  of 
the  priority  of  the  liens  created  by  law  thereon,  for  the  reason 
that  the  money  is  not  subject  to  levy  and  sale  in  satisfaction 
thereof  Therefore,  when  Hill's  execution  was  entitled  to  the 
money  raised  from  the  sale  of  Salter's  property,  the  Colum- 
bus Factory,  having  placed  its  execution  in  the  hands  of  the 
sheriff,  was  equitably  entitled  to  have  its  lien  satisfied  out  of 
the  money  in  the  hands  of  the  sheriff  which  belonged  to 
Hill,  and  such  is  believed  to  have  been  the  uniform  practice 
of  our  courts  in.  such  cases.  In  Welbom  vs.  Bonner,  9th 
Oeorgia  Reports,  82,  this  court  held  that  in  such  cases  a 
court  of  equity  did  not  have  Jurisdiction  on  a  bill  filed,  be- 
cause the  complainant  had  an  ample  and  adequate  remedy  at 
law  by  placing  his  execution  or  judgment  in  the  hands  of  the 
sheriff,  and  having  the  money  in  his  hands  distributed  by  the 
court  according  to  the  respective  liens  upon  it  created  by  law. 
The  placing  of  the  execution  of  the  Columbus  Factory 
against  Hill  in  the  sheriff's  hands,  was  sufficient  notice  to 
him  that  it  claimed  the  money,  and  authorized  him  to  retain 
it  until  court  for  its  adjudication  and  distribution. 

2.  DeLauny  purchased  the  judgment  and  execution  founded 
thereon  whilst  tins  contest  for  the  money  in  the  sheriff's 
hands  was  pending,  and  subsequent  thereto,  and  is  chargeable 
with  notice  of  the  equitable  claim  of  the  Columbus  Factory 
on  the  money  in  the  hands  of  the  sheriff  as  belonging  to 
Hill,  at  the  time  he  took  the  transfer  of  the  judgment  from 
Hill,  and  occupies  no  better  position  before  the  court  in  re- 
spect to  his  claim  on  the  money  than  Hill  himself  would  have 
done  if  he  had  claimed  the  money.  The  Columbus  Factory 
having  placed  its  execution  in  the  hands  of  tlie  sheriff,  claim- 
ing the  money  as  belonging  to  HiII,  before  the  transfer  of  the 
judgment  and  execution  to  DeLauny,  it  has  the  superior 
equity,  and  was  entitled  to  have  had  the  money  belonging  to 
Hill  appropriated  to  \tafi./a.  instead  of  to  the  assignee  of  Hill, 
who  obtained  hb  title  to  the  judgment  pending  the  litigation 
betwen  the  Columbus  factory  and  Hill  for  the  money  in  the 
sheriff's  hands.    When  one  purchases  property  pending  liti- 
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gation  for  that  property^  he  acquires  no  better  title  to  it  than 
the  one  from  whom  he  purchased  it  had,  as  against  the  litiga- 
ting claimant  thereto. 

Let  the  judgment  of  the  court  below  be  reversed. 


James  J.  Morhison,  plaintiff  in  error,  vs.  James  M.  Ball, 
defendant  in  error. 

A.  having  a  bond  for  titles  to  a  tract  of  land,  makes  an  arrangement  by  i>^ol 
with  B.,  to  the  effect  that  B.  shall  pay  the  balance  of  the  purchase  money 
and  take  a  deed,  and  that  the  land  shall  be  traded  for  a  city  lot,  B.  to  take 
a  title  in  his  own  name  and  to  sell  the  city  lot,  and  after  paying  himself  his 
advance  and  a  debt  due  him,  to  pay  to  A.,  the  profits  made  by  the  trade  ; 

//e/<f,  that  this  was  a  trust,  and  that  in  a  suit  by  A.  for  such  profits,  it  was  not 
error  in  the  court  to  charge  that  it  was  necessary  that  the  parol  proof  should 
be  clear  and  satisfactory. 

Contracts.  Trusts.  Evidence.  Charge  of  Court.  Before 
Judge  Hopkins.  Fulton  JSuperior  Court.  October  Term, 
1874. 

Morrison  brought  complaint  against  Ball  on  the  following 
account : 

yant^s  M.  Ball  to  Jeunes  J.  Morrision^  Dr. 

1872.  January.  To  cash  received  on  sale  of  house  and  lot  in  city 
of  Atlanta,  known  as  the  **  Smith  place,"  placed  in  the  hands  of 
said  Ball  to  be  disposed  of  for  the  use  of  said  Morrison  ....  #9,000  00 

Cr. 
By  amount  advanced  for  use  of  J.  J.  Morrison,  to- wit :  Amount  paid 

John  Neal #2,500  00 

Amount  paid  F.  N.  Chisolm 1,50000 

Amount   expended  on  place 500  00 

#4,500  00 

The  defendant  pleaded  the  general  issue. 
The  evidence  for  the  plaintiff  made^  in  brief,  this  case : 
Morrison  held  a  bond  for  titles  to  a  farm  near  the  city  of 
Atlanta,  which  he  was  desirous  of  selling  or  exchanging  for 
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city  property.  One  F.  N.  Chisolm  owned  what  was  known 
as  the  "Smith  place/'  in  the  city,  for  which  Morrison  was 
"willing  to  exchange.  Chisolm  agreed  to  make  the  trade  pro- 
vided Morrison  would  pay  to  him  a  difference  of  ^1,500  00. 
To  this  Morrison  consented,  but  not  having  the  funds  with 
which  to  pay  either  the  balance  of  the  purchase  money  due  on 
the  farm,  or  the  difference  asked  by  Chisolm,  he  approached 
Ball  to  assist  him.  He  proposed  that  Ball  should  pay  up 
these  various  amounts,  take  the  title  to  the  "Smith  place"  to 
himself,  sell  it,  deduct  about  $1,100  00  which  Morrison  had 
agreed  to  allow  hfm  on  an  old  transaction  between  them,  also 
the  sums  advanced  by  him,  and  pay  over  the  balance  to  Mor- 
rison ;  he  also  to  have  the  rent  of  the  "  Smith  place,"  some 
$50  00  or  $60  00  per  month,  for  the  use  of  the  money.  The 
great  inducement  offered  to  Ball  was  that  by  this  means  he 
could  secure  the  above  claim  of  $1,100  00  which  Morrison 
had  agreed  to  pay  him  if  he  ever  was  able,  but  which  was  of 
such  a  nature  that  it  could  not  l)e  collected  at  law.  Ball  con- 
sented to  advance  the  money,  and  the  trade  was  consummated 
as  above  indicated.  Subsequently  Ball  sold  the  "Smith 
place  "  for  $9,000  00 ;  and  Morrison  claims  a  judgment  for 
the  balance'  after  crediting  him  with  the  various  amounts 
above  mentioned. 

This  alleged  agreement  between  Morrison  and  Ball  the 
latter  denied.  He  claimed  that  he  bought  the  "Smith  place" 
absolutely.  But  the  facts  relied  upon  for  his  defense  are  un- 
necessary to  an  understanding  of  the  decision,  and  are  there- 
fore omitted. 

The  jury  found  for  the  defendant  The  plaintiff  moved 
for  a  new  trial  upon  the  following  grounds,  to-wit: 

1st.  Because  the  court  erred  in  the  following  charge  to  the 
jury:  "If you  find  from  the  evidence  that  Morrison  bought 
the  Smith  property,  and  that  Ball  advanced  the  money  to 
pay  for  it,  taking  the  deed  to  himself,  under  an  agreement  be- 
tween him  and  Morrison,  that  he.  Ball,  was  to  proceed  to  sell 
the  property  and  reimburse  himself  for  the  money  advanced, 
and  pay  himself  certain  moneys  that  Morrison  had  been  re- 


Digitized  by  VjOOQIC 


214         SUPREME  COURT  OF  GEORGIA. 

Morrison  vs.  Ball. 

lieved  from  paying  by  a  judgment  of  court  in  a  case  that  had 
been  pending  between  them  before  that  time^  and  pay  the 
balance,  whatever  it  might  be,  to  Morrison,  this  would  create 
an  implied  trust  in  &vor  of  Morrison,  and  he  may  set  up 
these  facts  by  parol  evidence." 

2d.  Because  the  court  erred  in  the  following  charge:  '^If 
you  are  convinced  from  the  evidence  that  thb  was  the  trans- 
action, (referring  to  the  first  charge  given  above,)  then  Mor- 
rison would  have  a  right  to  recover  the  balance  over  and 
above  the  advances  for  him  and  the  amount  to  be  paid 
to  Ball  that  had  been  settled  by  decree  of  court  against  Ball, 
and  the  amounts  expended  by  Ball  in  improvements  upon 
the  property;  the  balance  from  tlie  sale  of  the  property,  if 
anything,  would  belong  to  Morrison." 

3d.  Because  the  court  erred  in  the  following  chai^  to  the 
jury  :  ^'But  to  enable  plaintiff  to  recover  in  this  case,  he  must 
establish  the  facts  by  evidence  clear,  full  and  satisfactory." 

The  motion  was  overruled,  and  plaintiff  excepted. 

L.  J.  WiNiT ;  P.  L.  Mynatt,  for  plaintiff  in  error. 

L.  E.  Bleckley;  A.  W.  Hammond  &  Son,  for  de- 
fendant 

*McCay,  Judge. 

We  do  not  care  to  go  into  an  examination  of  this  volumi- 
nous record.  The  jury  have,  by  their  verdict,  evidently 
given  the  most  credit  to  Mr.  Ball,  and  have  accepted  his 
version  of  this  affair  as  the  true  one.  We.have  no  fault  to 
find  with  them  for  this ;  true,  the  evidence  is  very  conflicting, 
but  the  jury  is,  by  our  law,  the  tribunal  to  pass  upon  such 
conflict,  and  it  would  be  illegal,  as  well  as  unwise,  for  this 
court  to  undertake  to  review  the  finding.  The  only  question 
before  us  is  the  charge  of  the  judge  upon  one  point.  It  is 
said  that  he  erred  in  telling  the  jury,  that  in  a  case  like  this 
it  was  necessary  that  tlie  parol  proof  should  be  clear  and  sat- 
isfactory«     It  is  said  that  as  this  was  a  simple  suit  for  the 
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price  of  the  plaintiff's  land,  this  charge  was  wrong,  that  the 
case  is  simply  one  dependent  and  turning,  as  do  ordinary 
cases,  on  the  weight  or  preponderance  of  testimony.  The 
suit  of  the  plaintiff,  as  set  forth  in  his  writ,  which  with  the 
pleas  formed  the  issue  to  be  tried,  does  not  go  at  all  for  the 
price  of  the  land  owned  originally  by  plaintiff.  Its  claim  is 
that  the  defendant  took  this  Atlai^ta  lot  to  sell,  and  that  he 
agreed  to  account  for  all  it  would  sell  for  over  a  certain 
amount  to  the  plaintiff.  In  other  words,  it  charges  that  the 
defendant  was  the  mere  agent  of  the  plaintiff  to  sell,  and  this 
is  the  question  tried,  and  must  have  been  the  question  under 
the  pleadings.  The  deeds  contradict  this.  If  such  was  the 
truth  of  the  case,  then  there  was  an  agreement  behind  the 
deeds  inconsistent  with  them.  In  other  words,  the  deeds, 
absolute  on  their  face,  were  in  fact  coupled  with  a  trust.  To 
get  at  the  plaintiff's  rights,  evidence  strong  enough  to  con- 
tradict the  deeds  must  api^ear.  We  do  not  think  the  chai^ 
was  wrong.  To  engraft  a  trust  on  an  absolute  deed,  th^  evi- 
dence of  it,  by  parol,  ought  to  be  clear  and  satisfactory,  other- 
wise a  writing  is  no  better,  clearer,  more  satisfactory,  than 
parol  testimony.  The  whole  theory  of  the  law  is  different 
The  deliberate  reduction  of  a  contract  to  writing  is  very  fairly 
presumed  to  be  done  with  intent  to  express  exactly  the  truth 
of  a  transaction,  and  is  ahvays  treated  as  such,  and  it  ought 
to  require  clear  and  satisfactory  proof  to  establish  the  con* 
trary. 

Judgment  affirmed. 


Lightfoot  &  Flanders,  plaintiffs  in  error,  vs.  Thomas  M. 
Freeman,  sheriff,  defendant  in  error. 

In  answer  to  a  rule  to  show  cause  why  he  should  not  be  attached  for  con- 
tempt in  failing  to  sell  certain  land  of  a  defendant  under  an  execution 
which  had  been  levied  on  it,  the  sheriff  set  up  Ihat  as  he  was  proceeding 
to  sell,  he  was  served  with  an  affidavit  of  illegality,  in  which  the  defend- 
ant alleged  that  he  had  been  adjudicated  a  bankrupt ;  that  in  his  schedule 


Digitized  by  VjOOQIC 


216         SUPREME  COURT  OF  GEORGIA. 

Lightfoot  &  Flanders  vs.  Freeman. 

of  property  he  had  returned  the  land  levied  on,  and  claimed  the  same  as  a 
homestead ;  that  he,  the  sheriff,  was  unable  to  determine  what  he  should 
do  in  the  premises,  and  therefore  suspended  further  action,  and  returned 
the  papers  to  court  for  adjudication ;  that  he  acted  in  good  faith.  The  an- 
swer not  being  traversed,  it  was  proper  in  the  court  to  discharge  the  rule. 

Sheriff.  Contempt.  Bule.  Before  Judge  Bartlett. 
Wilkinson  Superior  Court.    October  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Blount  &  Hardeman,  by  brief,  for  plaintiffs  in  error. 

J.  G.  OcKiNGTON;  F.  Chambers,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  of  Wilkinson  county. 
The  court,  on  hearing  the  answer  of  the  sheriff,  which  was 
not  traversed,  discharged  the  rule,  and  the  plaintiffs  excepted. 
It  appears  from  the  answer  of  the  sheriff  that  he  had  levied 
the  J?,  fa.  placed  in  his  hands  on  the  land  of  defendant,  ad- 
vertised tlie  same  for  sale,  and  was  proceeding  to  sell,  when 
he  was  served  with  an  affidavit  of  ill^ality  by  the  defendant, 
in  which  he  allege<1  that  he  had  been  adjudicated  a  bankrupt; 
that  in  his  schedule  of  property  returned  to  the  bankrupt 
court,  he  had  returned  the  land  levied  on  and  claimed  the 
same  as  a  homestead  in  that  court,  as  being  exempt  from  levy 
and  sale  under  said  fi.  fa,;  that  he,  the  sheriff,  was  unable  to 
determine  what  he  should  do  in  the  premises,  and  therefore 
returned  the  papers  to  be  adjudicated  by  the  court;  that  he 
was  desirous  of  performing  his  whole  duty  in  the  matter,  and 
acted  in  the  utmost  good  faith,  and  would  have  sold  the  land 
as  advertised,  but  for  the  reason  that  he  was  wholly  unable  to 
determine  what  was  his  duty.  The  question  is  not  whether 
the  defendant's  land  is  subject  to  the  plaintiff's  fi.  fa.y  but 
the  question  is,  whether  the  court  erred  in  holding  that  the 
sheriff  was  not  in  contempt  of  the  process  of  the  court  in  foil- 
ing to  sell  the  defendants'  property,  on  the  statement  of  facts 
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disclosed  in  his  answer.     This  case  comes  within  the  ruling 
of  this  court  in  Heard  vs.  Callaway ,  51  Georgia^  317, 
Let  the  judgment  of  the  court  below  be  afiSrmed. 


L.  Mahalovitch,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

On  the  trial  of  an  indictment  for  keeping  "a  disorderly  house,"  it  was  not  error 
in  the  judge  to  permit  the  state  to  prove  by  a  policeman  that  he  had  gone 
to  the  house  to  arrest  a  criminal,  and  that  the  defendant,  who  was  then 
keeping  the  house,  secreted  the  person  he  was  seeking  in  a  closet.  Such 
an  act,  standing  alone,  would  not  be  sufficient  upon  which  to  base  a  con- 
viction, but  it  might  be  one  act,  among  others,  going  to  show  that  the  house 
was  a  disorderly  one. 

Criminal  law.   Evidence.  Disorderly  house.  Before  Judge 
CowART.     City  Court  of  Atlanta.    December  Term,  1874. 

This  case  is  suflBciently  reported  in  the  above  head-note. 

Goodwin  &  Anderson,  for  plaintiff  in  error. 

W.  D.  Ellis,  solicitor  general  pro  fern.,  for  the  state. 

McCay,  Judge. 

Such  an  act  as  this  standing  alone  would  not  make  out  a 
case  against  the  defendant.  But  in  cases  of  this  character, 
acts  very  insignificant  of  themselves,  may,  with  other  acts, 
make  the  defendant  guilty.  In  the  present  case,  there  is  evi- 
dence of  disorder  added  to  this,  the  act  complained  of.  If 
true,  it  shows  the  defendant's  house  to  be  a  place  of  resort  for 
offenders  against  the  law,  and  that  he  aids,  secretes  and  abets 
them.  The  act  gives  color  to  the  other  acts — stamps  the  tem- 
per with  which  they  aFe  done.  A  house  in  which  fugitives 
from  justice  are  harbored  can  be  ver}'  fairly  said  to  be  ill- 
governed  and  disorderly.  We  admit  that  the  case  made  is 
not  a  very  strong  one,  but  the  jury  and  the  judge  seem  to 
Vol.  LI  v.  15. 
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have  thought  the  case  sufficiently  proven,  and  we  have  not 
the  right,  if  we  had  the  wish,  to  interfere,  since  there  is,  with- 
out question,  evidence  to  sustain  the  verdict. 
Judgment  affirmed. 


Hezekiah  K.  Lamb,  plaintiff  in  error  vs.  Jacob  B.  Mur- 
UAY,  defendant  in  error. 

Newly  discovered  evidence  is  no  ground  of  new  trial  where  proper  diligence 
was  not  exercised  in  its  earlier  discovery ;  and  especially  where  it  is  not 
probable  that  such  evidence  would  have  changed  the  result  had  it  been  in- 
troduced. 

New  trial.  Newly  discovered  evidence.  Before  Judge 
Jambs  Johnson.  Muscogee  Superior  Court.  May  Term, 
1874. 

This  case  is  sufficiently  reported  in  the  decision. 

Blandpord  &  Garrard,  for  plaintiff  in  error. 

Pea  BODY  &  Brannon,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendants on  a  promissory  note  for  $800  00,  payable  to  Murray, 
Alderman  Sc  Company,  or  bearer.  The  note  was  signed  Can- 
dler, Brown  &  Company.  Lamb  was  the  only  party  served, 
who  filed  his  plea  to  the  action  denying  that  he  signed  the 
»noteas  a  member  of  the  firm  of  Candler,  Brown  &  Company, 
nor  did  he  authorize  any  other  person  to  do  so.  Upon  tlie 
atrial  of  this  issue,  the  jury  found  a  verdict  for  the  plaintiffl 
The  defendant  made  a  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence  and 
for  newly  discovered  evidence.  The  court  overruleil  tlie 
jnotion,  and  the  defendant  excepted. 

We  find  no  error  in  overruling  the  motion  for  a  new  trial 
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on  the  statement  of  facts  disclosed  in  the  record.  The  defend- 
ant did  not  exercise  proper  dih'gence  in  order  to  ascertain 
the  facts  which  he  now  proposes  to  prove  by  the  newly  dis- 
covered evidence  of  CJody ;  he  should  have  examined  as  a 
witness^  Candler,  who  was  one  of  the  partners,  though  not 
sued,  and  had  he  have  done  so,  the  fair  presumption  is,  that 
he  could  have  proved  the  same  facts  by  him  as  he  now  seeks 
to  prove  by  Cody;  besides,  it  is  not  at  all  probable, that  if 
the  newly  discovered  evidence  had  been  introduced  on  the 
trial  of  the  case  that  it  would  have  changed  the  result  of  the 
verdict. 

Let  the  judgment  of  the  court  below  be  aflBrmed. 


CoLLEY  H.  Inman,  plaintiff  in  error,  v8.  The  State  op 
Georgia,  defendant  in  error. 

1.  Since  the  act  of  1872  amends  section  4312  of  the  Code  of  1863,  by 
changing  the  words  "any  other  house  or  building"  into  the  words  "any 
other  building  within  the  curtilage ^^  an  indictment  for  larceny  from  the 
house  by  privately  stealing  therefrom,  will  not  lie,  unless  the  house  be  a 
"  dwelliYig  house,  store,  shop,  warehouse,  or  other  house  within  the  cur- 
tilage." 

2.  When  an  indictment  charged  the  prisoner  with  "larceny  from  the  house," 
and  then  sets  forth  that  he  did,  on  a  named  day,  privately  steal  certain 
named  goods  of  a  certain  stated  value,  etc.,  from  a  house,  which  was  not 
one  of  the  houses  mentioned  in  the  act  of  1872,  fixing  a  penalty  for  pri- 
vately stealing  from  the  house,  and  the  defendant  specially  demurred  in 
writing : 

Heldf  that  the  demurrer  should  have  been  sustained,  and  this  is  Hrue,  even 
though  the  facts  set  forth  in  the  indictment  might  be  a  good  charge  of 
simple  larceny. 

Criminal  law.  Larceny.  Demurrer.  Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     October  Term,  1874. 

Inman  was  placed  on  trial  for  the  offense  of  larceny  from 
the  house.  The  material  portion  of  the  indictment  was  as 
follows :  "  For  that  the  said  Colley  H.  Inman,  in  the  county 
aforesaid,  on  the  fourth  day  of  October,  in  the  year  of  our 
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Lord,  1874,  with  force  and  arms,  in  a  house,  to- wit:  in  the 
capitol  building,  by  day,  privately,  wrongfully  and  fi-audu- 
lently,  did  steal,  take  and  carry  away,  with  intent  to  steal  the 
same,  five  hundred  United  States  postage  stamps,  of  the  value 
of  fifteen  dollars,  and  of  the  personal  goods  of  said  state,  the 
said  Inman  having  then  and  there  entered  said  house  contrary 
to  the  laws,^'  etc. 

The  defendant  demurred  to  the  indictment  on  the  ground 
that  it  did  not  allege  in  whose  possession  the  property  charged 
to  have  been  stolen  was,  at  the  time  of  the  supposed  larceny, 
and  because  it  failed  to  charge  any  offense  punishable  by  the 
laws  of  Georgia. 

The  demurrer  was  overruled,  and  the.defendant  excepted. 

The  defendant  was  found  guilty.  He  assigns  error  upon 
the  above  ground  of  exception. 

McCoNNELL  &  Heyward,  for  plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  by  H.  C.  Glenn,  for 
the  state. 

McCay,  Judge. 

,  1.  It  is  much  to  be  regretted  that  the  amendments  to  the 
Code  of  1863,  in  relation  to  larceny  from  the  house,  have 
been  very  carelessly  made.  Under  that  Code,  as  it  was  ori- 
ginally drafted,  there  was  method  and  system  and  clearness  in 
the  whole  subject;  but  under  the  act  of  1866,  reducing  the 
grade  otoffenses,  and  under  the  various  acts  again  raising  the 
grade,  much  confusion  and  uncertainty  exists.  It  is  to  be 
hoped  that  the  general  assembly  will  very  soon  review  this 
whole  subject.  It  has  been  only  a  misdemeanor  in  this  state  to 
steal  ?1 ,000,000  in  specie,  whilst  it  is  a  felony  to  steal  a  prom- 
issory note  for  $5  00,  or  a  bank  bill  for  $1  00:  Section  4312. 
The  Code  of  1863  made  larceny  from  the  house  to  consist  in 
*' privately  stealing  from  any  dwelling-house,  store,  shop,  or 
warehouse,  or  any  other  house  or  building ;''  and  section  4316 
declared  that  "any  house,  building  or  edifice,  belonging  to  the 
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state,  or  a  corporate  body,  or  appropriated  to  public  worship, 
or  aoy  other  public  purpose,  shall  be  considered  a  house  or 
building  within  this  class  of  larceny/'  And  this,  was  an  em- 
inently pro|>er  provision,  for  although  the  words  "  any  other 
house  or  building^'  in  the  general  section  describing  the  of- 
fense, might  fairly  be  said  to  cover  it,  yet,  under  the  rulie 
that  criminal  statutes  are  to  be  construed  strictly,  it  was  wise 
and  proper  to  declare  with  certainty  and  precision  the  legisla- 
tive will.  But  the  act  of  1872,  restoring  larceny  from  the 
house  to  a  felony,  declares  that  section  4348  of  Irwin's  Code, 
(which  answers  to  section  4312  of  the  Code  of  1863,)  and 
which  reads  as  follows:  Any  person  who  shall,  by  day  or 
night,  privately  steal,  etc.,  ^Mn  any  dwelling-house,  store, 
shop,  or  warehouse,  or  any  other  building/^  shall  be  so  amend- 
ed as  to  read  as  follows:  "Any  person  who,  by  day  or  night, 
in  any  dwelling-house,  store,  shop,  or  warehouse,  or  other 
building  within  the  curtilage,  privately  steal,"  etc.  As  this  act 
reads,  larceny  from  the  house  cannot  be  committed  within 
"any  house  or  building,"  but  only  within  a  dwelling-house, 
store,  shop,  warehouse,  or  other  building  within  the  curtilage 
of  these  houses.  The  effect  is,  as  the  old  law  is  in  terms  re- 
pealed by  the  very  words  declaring  that  it  shall  read  as  fol- 
lows, that  section  4418,  in  relation  to  public  buildings,  must 
be  also  modified;  the  building  must  be  a  dwelling-house, 
shop,  store,  or  warehouse.  It  is  very  possible  that  this  is  only 
a  slip  of  the  pen,  or  a  thoughtless  introduction  of  these  words: 
"  within  the  curtilage,"  by  the  draftsman.  But  they  are  there, 
and  it  is  not  for  the  courts  but  for  the  legisjpture  to  take  them 
out. 

2.  This  was  a  special  demurrer.  On  its  face  the  indict- 
ment charged  larceny  from  the  house,  and  set  forth  facts 
showing  the  thing  done  was  not  larceny  from  the  house.  Had 
this  been  a  motion  in  arrest  of  judgment,  aflier  a  verdict  of 
guilty  of  larceny,  we  should  have  sustained  the  finding,  since 
larceny  is  charged.  But  this  was  a  special  demurrer.  An 
objection  merely  formal  was  good,  and  the  court  ought  to 
Lave  quashed  the  indictment.     The  statute  saves  many  errors 
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after  verdict.  But  before  verdict,  and  by  special  demurrer  on' 
arraignment,  even  formal  objections  are  good.  To  say  that  if 
they  be  overruled,  it  is  not  a  good  ground  for  new  trial  unless 
the  defect  be  fatal,  woul<l  be  to  deny  the  right  to  make  such 
objections  altogether.  We  think  the  indictment  was,  under 
the  act  of  1872,  defective,  and  that  the  court  erred  in  refusing 
to  quash  it. 

Judgment  reversed. 


Thomas  B.  Williams,  executor,  plaintiff  in  error,  m,  Mi- 
chael A.  McDowell  d  al.y  defendants  in  error. 

1,  Where,  upon  an  accounting  between  an  executor  and  the  legatees,  a  note 
made  by  the  former  was  found  in  his  inventory  of  the  property  of  the  tes- 
tator and  embraced  in  the  appraisement  thereof,  which  he  claimed  to  rep- 
resent an  advancement  made  to  him  by  such  testator,  he  was  a  competent 
witness  to  show  how  he  came  to  return  said  note  in  the  inventory,  but  in- 
competent as  to  any  matters  which  passed  between  the  testator  and  him  as 
to  the  same. 

2.  Where  the  verdict  must  have  been  the  same  even  if  the  excluded  evidence 
had  been  admitted,  a  new  trial  will  not  be  ordered. 

Administrators  and  executors.  Witness.  New  trial.  Im- 
material error.  Before  Judge  Kiddoo.  Jasper  Superior 
Court.     August  Adjourned  Term,  1874. 

For  the  fects,  see  the  decision. 

W.  A.  Lofton;  C.  A.  Bartlett,  for  plaintiff  in  error. 

Key  &  Preston,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law,  contrary  to  the  evidence,  and  be- 
cause the  court  erred  in  refusing  to  allow  the  defendant  to 
testify  as  to  the  circumstances  under  which  the  note,  the  sub- 
ject matter  of  the  suit,  was  made,  and  to  explain  how  he  came 
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to  return  the  note  in  his  appraisement  bill.     The  court  over- 
ruled the  motion,  and  the  defendant  excepted. 

1.  It  appears  from  the  record  that  the  defendant  was  one 
of  the  executors  of  Daniel  McDowell,  deceased,  and  as  such 
executor  was  called  on  to  account  for  the  estate  of  the  testator 
in  his  hands.  It  also  appears  that  he  returned  to  the  apprais- 
ers* of  the  testator's  estate  his  own  note  for  J1,000  00,  and 
was  charged  therewith  in  his  appraisement  bill,  and  the  ques- 
tion on  the  trial  was  whether  he  should  account  for  the  prin- 
cipal and  interest  due  on  that  note,  or  whether,  as  he  insisted, 
it  was  an  advancement  made  by  the  testator  to  him  in  his 
lifetime.  The  jury  found  that  he  was  liable  for  the  payment 
of  the  note.  The  defendant  was  an  incompetent  witness  to 
testify  as  to  what  took  place  between  himself  and  the  testator 
in  relation  to  the  note,  but  was  a  competent  witness  to  testify 
and  explain  how  he  came  to  return  the  note  in  his  appraise- 
ment bill;  but  the  difficulty  in  relation  to  this  point  in  the 
case  is,  that  the  bill  of  exceptions  does  not  state  what  expla- 
nation he  proposed  to  make  or  prove,  so  that  this  court  can 
judge  of  its  materiality,  if  indeed  such  explanation,  in  view 
of  the  evidence  in  the  record,  would  have  been  material. 

2.  In  our  judgment,  the  evi<lence  in  the  record  is  quit« 
clear  that  this  note  was  not  an  advancement,  and  was  not  so 
inteniled  to  have  been  by  the  testator,  and  whatever  explana- 
tion the  defendant  might  have  given  for  charging  himself 
with  it  in  his  appraisement  bill  could  not  have  changed  the 
legal  status  of  the  note  and  his  liability  to  account  for  it  as 
part  of  the  assets  of  his  testator.  The  verdict  was  right  un- 
der the  evidence,  and  we  will  not  disturb  it  for  the  alleged 
error  in  the  ruling  of  the  court. 

Let  the  judgment  of  the  couit  below  be  affirmed. 
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Francis  L.  Dye,  plaintiff  in  error,  r«.  Charles  J.  Den- 
ham, defendant  in  error. 

1.  When  an  action  was  brought  for  damages  caused  by  the  illegal  suing  out 
and  levy  of  a  distress  warrant,  and  there  was  some  evidence  of  malice  and 
want  of  probable  ground,  it  was  error  in  the  court  to  charge  the  jury,  that 
"in  this  case  you  cannot  find  vindictive  damages,**  and  the  jury  having 
found  such  damages,  it  was  error  in  the  court  to  grant  a  new  trial  on  the 
ground  that  the  jury  found  contrary  to  his  charge. 

2.  In  an  action  of  trespass  the  question  of  damages  is  a  peculiar  one,  to  be 
.decided  by  the  jury,  and  if,  under  the  evidence,  the  verdict  is  not  imreason- 

able  and  excessive,  the  court  ought  not  to  interfere. 

3.  In  this  case,  there  was,  in  our  judgment,  sufficient  evidence  to  justify  the 
verdict  for  vindictive  damages,  notwithstanding  the  defendant's  consulta- 
tion with  a  respectable  attorney. 

Damages.  Charge  of  Court.  Immaterial  error.  New  trial. 
Before  Judge  Gibson.  Richmond  Superior  Court.  April 
Term,  1874. 

On  the  7th  day  of  December,  1872,  Denham  made  affida- 
vit that  on  the  25th  of  November,  1871,  by  contract  in  writ- 
ing annexed,  Dye  rented  from  him  the  "Egypt  plantation,'' 
for  the  year  1872,  and  agreed  to  pay  him,  as  rent,  half  of 
everything  made  on  the  plantation,  which  he  has  failed  to  do, 
and  that  he  was  seeking  to  remove  the  crop  from  the  premises; 
that  Dye  w&s  indebted  to  him  for  his  half  interest  in  the  crop 
as  landlord,  and  for  such  advances  as  have  been  furnished  by 
him  to  make  the  crop,  the  sum  of  $273  05,  and  also  the  further 
sum  of  %QQ  00  for  corn  not  delivere<l. 

A  warrant  was  the  same  day  issued  and  handed  to  Den- 
ham, who  delivered  it  to  Goode  Bryan,  deputy  sheriff.  A 
levy  was  at  once  made  on  "  one  crib  of  corn  containing  five 
hundred  bushels,  more  or  less."  Denham  accompanied  the 
sheriff  when  he  made  the  seizure. 

The  agreement  referred  to  in  the  affidavit  was  dated  No- 
vember 25th,  1871,' obligated  Denham  to  furnish  the  said 
plantation,  mules,  wagons  and  plantation  tools,  then  on  the 
place  and  to  loan  Dye  three  hundred  bushels  com  to  feed  the 
mules  during  the  year.     Dye  agreed  to  cultivate  the  planta- 
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tioD,  take  care  of  the  stock,  to  shuck  the  cora  then  on  the 
place  belonging  to  Denham,  and  to  haul  to  market  without 
cost;  to  do  all  needed  fencing,  to  furnish  seed  to  plant  the 
crop,  and  the  labor,  to  repay  borrowed  corn,  after  which 
everything  made  upon  the  place  was  to  be  equally  divided 
between  said  parties.  ,• 

On  the  2l8t  day  of  Deceml)er,  1872,  Dye  made  counter- 
affidavit,  denying  that  the  sum  claimed  by  Denham  as  rent 
aforesaid,  or  any  other  sum,  was  due,  and  tendered  the  same 
to  the  sheriff.  The  sheriff  refused  to  receive  such  paper  and 
proceeded  with  the  sale. 

On  June  16th,  1873,  Lawrence  &  Rigsby  obtained  in  the 
superior  court,  a  rule  against  the  sheriff,  reciting  that  said 
sheriff  had  in  his  hands  a  certain  sum  of  money  arising  from 
sale  of  corn,  under  a  distress  warrant  in  favor  of  Denham  V8. 
Dye,  which  suid  firm  claimed  under  a  merchant's  lien,  and 
obtained  an  order  requiring  said  sheriff  to  return  instanter  the 
amount  of  money  in  his  custody,  how  arising  and  by  whom 
claimed. 

The  sheriff  answered  that  he  held  $180  00  net  proceeds  of 
sale  of  three  hundred  and  sixteen  bashels  corn  levied  on  and 
sold  under  a  distress  warrant  in  favor  of  Denham  vs.  Dye,  re- 
turnable to  April  term,  1873,  of  Richmond  superior  court ; 
that  besides  said  distress  warrant,  he  had  in  his  possession  a^. 
/a.  on  foreclosure  of  merchant's  lien  in  favor  of  Lawrence  & 
Rigsby,  a  fi,  fa.  on  foreclosure  of  laborer's  lien  in  favor  of 
Sim.  Sapp,  a  common  law^I./^.  in  favor  of  Fleming,  Staples 
&  Company,  and  a  justice's  court ^.  fa.  in  favor  of  McLaws  & 
Granahl,  all  claiming  said  fund. 

At  chambers,  October  18th,  1873,  the  fund  in  court  was 
distributed  by  the  judge,  upon  consent  that  he  should  deter- 
mine the  law  and  fa<;ts.  He  decided  "that  proceedings  by 
distress  warrant  did  not  He;  that  under  the  contract  Dye  had 
no  right  to  give  any  lien  or  to  sell  any  property  until  Denham 
was  settled  with,  but  that  the  fund  being  in  court  he  would 
do  what  was  equitable  and  legal  in  the  premises.     He  there- 
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fore  4wai*de<!  to  Denham  $53  20;  to  Lawi*eiice  &  Rigsby  and 
Sim.  Sapp  the  balance  pro  rata  on  their  claims," 

On  the  26th  day  of  September,  1873,  Dye  filed  his  writ  in 
Richmond  superior  court,  claiming  $3,000  00  damages  from 
the  said  Denham,  for  that  on  the  7tli  December,  1872,  he  was 
lawfully  possessed,  in  his  own  right,  of  one  thousand  bushels 
of  corn  then  gathered  and  housed,  together  with  sundiy  other 
products  then  on  the  Egypt  plantation;  that  on  said  day  said 
Denham  majioiously  contriving  to  injure  him,  well  knowing 
that  he  was  not  indebted  to  him  for  rent,  nevertheless  made 
oath  that  he  was  so  indebted  $273  05,  l>esides  $G6  00  for  oorn 
not  delivered,  and  thereupon  caused  a  distress  warrant  to  issue 
and  be  levied  upon  said  corn,  and  the  same  to  be  afterwards 
sold  at  sheriff's  sale  on  the  fii'st  Tuesday  in  January,  1873, 

At  the  April  term,  1874,  said  case  was  tried,  whereupon, 
in  addition  to  the  proceedings  hereinbefore  set  forth,  the  fol- 
lowing testimony  was  submitted : 

F.  L.  Dye — Farmeil  in  1872  with  defendant;  was  not  in- 
debted to  Denham  on  the  7th  December,  1872,  one  cent  for 
rent;  Denham  never  claimed  that  I  owed  him  any  rent,  or 
made  any  demand  upon  me  for  such  debt;  Denham  and  I, 
just  prior  to  the  issuing  of  the  distress  warrant,  had  some  tri- 
fling dispute,  when  Denham  said  ^^he  would  break  me  up  or 
sink  the  plantation ;"  not  less  than  nine  hundred  bushels  of 
corn  were  levied  on  by  the  distress  warrant,  worth  seventy- 
five  cents  per  bushel ;  tendered  sheriff  counter-affitlavit,  which 
he  refused  to  receive;  estimated  damages  at  $3,000  00;  knew 
the  amount  of  corn  in  the  crib  from  having  measured  it  by 
loads  in  the  division  of  the  crop,  and  from  the  number  of 
loads  hauled  out  since;  recovered  nothing  from  the  place 
after  the  levy;  shucks  from  corn  I  had  sold  were  worth  $1  50 
per  hundred;  the  distress  warrant  ruined  my  credit,  prevented 
me  from  making  arrangements  to  j)lant  another  year,  and 
threw  me  and  my  family  upon  the  world;  was  delivering  corn 
to  Lawrence  &  Rigsby  when  closed  down  upon  in  payment  of 
advances;  delivered  them  a  load  the  day  of  the  levy;  was 
getting  seventy-five  cents  i)er  bushel  for  it;  was  indebted  to 
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Warren  when  I  b^an  farming  with  Denham,  but  Warren 
had  no  lien  on  mules;  had  four  mules. 

John  W.  Rigsby — Is  a  member  of  the  firm  of  Lawrence 
&  Rigsby,  mcTchants;  in  December,  1872,  furnished  provis- 
ions to  run  "Egypt  plantation,"  cultivated  by  Denham  & 
Dye;  Denham  told  witness  that  he  and  Dye  were  running 
the  place  on  shares,  and  to  credit  Dye  to  the  amount  of 
$100  00;  Dye  was  delivering  corn  to  firm  in  payment  of  ad- 
vances when  distress  warrant  was  levied;  delivered  a  load 
December  7th,  1872;  foreclosed  their  lien  after  levy  of  dis- 
tress warrant,  and  got  $100  00,  in  the  distribution;  credited 
Dye  before  distress  warrant  was  levied ;  would  not  have  done 
so  afterwards,  because  could  see  no  prospect  of  getting  pay ; 
declined  to  go  on  Dye's  bond  to  replevy  the  corn,  because 
bond  was  for  double  the  value  of  the  property;  thinks  Den- 
ham asked  them  to  assign  their  claim  to  him;  he  came  to 
witness  and  advised  him  to  shut  down  on  Dye;  did  not  do  so 
until  after  Denham  had  levied  his  distress  warrant;  believes 
Dye  would  have  paid  him  if  he  had  not  been  shut  down  on. 

R.  W.  Mabler — He  was  the  justice  of  the  peace  that  is- 
sued the  warrant;  at  the  request  of  Denham  he  added  to  the 
affidavit  the  words  "also  the  further  sum  of  $66  00  for  corn 
not  delivered." 

FOR  DEFENSE. 

C.  J.  Denham — Farmed  with  Dye  in  1872;  never  had 
settlement;  Dye  owed  a  balance;  consulted  F.  H.  Miller, 
Esq.,  upon  what  course  to  pursue;  showed  him  the  agreement 
under  which  we  farmed ;  by  his  advice  sued  out  and  had  levied 
the  distress  warrant;  did  not  do  so  to  injure  plaintiff,  but  to 
recover  debt;  added  to  affidavit  as  prepared  by  Miller,  be- 
cause he  told  me  that  the  court  might  not  allow  me  for  the 
corn,  but  to  include  every  charge  against  plaintiff;  is  a  land- 
lord; didn't  know  distress  warrant  was  for  collection  of  rent; 
had  issued  one  before  this;  witness  purchased  the  corn  at 
sheriff's  sale  for  seventy-one  cents  per  bushel ;  corn  was  sold 
at  market-house,  to  be  delivered  on  plantation,  six  miles  be* 
low  Augusta^  on  the  river. 
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F.  H.  Miller — Defendant  consulted  witness  on  the  agree- 
ment; advised  him  his  remedy  was  by  distress  warrant;  that 
was  his  legal  opinion  then,  and  is  so  now. 

GooDE  Bryan — Was  deputy  sheriff,  and  levied  distress 
warrant;  sheriff  could  not  go,  and  Denham  came  to  me  and 
carried  me  to  plantation  in  his  buggy;  he  pointed  out  the 
corn ;  did  not  measure  it;  were  good  many  shucks  in  the  crib; 
estimated  the  corn  in  crib  to  be  as  entered  in  levy;  turned  it 
over  to  ihe  sheriff. 

C.  H.  Sibley,  sheriff — Sold  the  corn ;  answer  to  rule  correct- 
ly states  the  quantity  and  net  procee<1s  of  sale ;  three  hundred 
and  sixteen  bushels,  $180  00;  costs  were  (80  additional;  corn 
was  sold  deliverable  from  plantation  six  miles  below  Augusta; 
Dye  tendered  counter-aflBdavit,  but  witness  refused  it  without 
security. 

The  defendant  also  introduced  the  original  articles  of  agree- 
ment, a  copy  of  \Yhich  was  annexed  to  distress  warrant  and 
heretofore  described. 

The  jury  found  for  the  plaintiff  J350  00.  The  defendant 
moved  for  a  new  trial  upon  the  following  grounds,  to-wit : 

1st  Because  the  court  refused  to  charge  the  jury  ''that  plaintiff 
cannot  recover  unless  the  evidence  shows  that  Denham's  suit 
against  Dye  was  malicious  and  without  proba})le  cause,  and 
before  you  can  find  tiiat  there  was  no  probable  cause,  the  fects 
and  circumstances  must  have  been  such  as  to  satisfy  a  reason- 
able man  that  Denham,  the  defendant,  had  no  ground  for  pro* 
ceeding  but  his  desire  to  injure  the  plaintiff." 

2d.  Because  the  verdict  of  the  jury  was  contrary  to  the 
following  instructions  of  the  court:  "that  the  plaintiff  was 
entitled  to  recover  only  such  actual  loss  qs  he  proves,"  and 
''that  when  a  man  in  good  faith  institutes  a  suit,  under  legal 
advice,  he  is  not  liable  for  exemplary  damages,  but  only  for 
the  actual  damage  sustaine<l." 

3d.  Because  the  venlict  of  the  jury  was  contrary  tp  the 
charge  "that  the  measure  of  damages  in  this  case  was  the  dif- 
ference between  the  value  of  the  corn  levied  on  and  sold,  and 
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tlie  price  for  which  it  sold,  to  which  must  be  added  the  costs 
of  the  proceeding/' 

4th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  court  sustained  the  motion  and  the  plaintiff  excepted. 

H.  Clay  Foster,  for  plaintiff  in  error. 
James  C.  C.  Black,  for  defendant. 

McCay,  Judge. 

1,  2.  It  is  the  settled  policy  of  this  state  that  a  judge  shall 
not,  either  in  his  charge  or  in  the  progress  of  the  cause,  express 
to  the  jury  his  opinion  upon  what  has  been  proven.  If  he  do  so, 
it  is  made  the  duty  of  this  court,  if  the  judge  below  refuses 
to  grant  a  new  trial,  to  order  one  with  such  directions  as  this 
court  may  lawfully  grant:  Code,  section  3248.  That  the 
judge  did  tiiis,  in  this  case,  is  unquestionable.  He  called  their 
attention  to  the  evidence  as  to  the  advice  of  Mr.  Miller,  and 
after  saying  that  one  who,  in  good  faith,  acted  under  the  ad- 
vice of  a  respectable  lawyer,  was  not  chargeable  with  vindic- 
tive damages,  he  said  to  the  jury  that  in  this  case  they  could 
not  give  vindictive  damages.  He  expressed  his  opinion  to  the 
jury  that  under  the  evidence,  they  could  not  on  this  point  find 
for  the  plaintiff.  He  passed  his  judgment  \x\^n  the  credibil- 
ity of  the  witnesses  and  on  the  effect  of  the  evidence.  Under 
the  statute  this  was  illegal,  and  had  the  jury  found  in  accor- 
dance with  the  charge  it  would  have  been  the  duty  of  the 
judge,  and  if  he  did  not  do  it,  of  this  court,  to  grant  a 
new  trial.  But  the  jury  did  not  find  according  to  the  charge, 
and  therefore  this  expression  of  opinion  did  no  harm ;  the 
party  injured  by  it  does  not  desire  a  new  trial.  The  jtidge 
has,  however,  granted  it  because  the  jury  found  contrary  to  the 
charge,  and  that  judgment  is  complained  of  We  recognize 
the  law  to  be  that  a  jury  is  to  look  to  the  court  for  the  law; 
that  as  a  general  rule,  in  civil  cases,  a  finding  contrary  to  the 
charge,  ought  not  to  stand.     But  this  is,  in  the  main,  because 
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the  charge  is  right  and  the  verdict,  if  contrary  to  the  charge, 
is  an  illegal  verdict.  But  suppose  the  charge  is  wrong?  In 
such  a  case  there  is  no  fault  in  the  jury  if  they  find  contrary 
to  it.  Perhaps  in  a  civil  case  the  jury,  whatever  they  may 
think,  ought  to  do  as  the  judge  directs  them,  leaving  this 
court  to  correct  the  error.  But  in  this  case  the  charge  was 
not  heeded  by  tl;ie  jury — they  found  contrary  to  it.  It  is  but 
natural  the  judge  should  grant  a  new  trial,  and  we,  in  ordi- 
nary cases,  where  his  opinion  was  one  upon  the  evidence,  would 
be  slow  to  interfere  with  it,  since  he,  the  judge,  has,  under  the 
statute,  discretion  to  a  certain  extent  in  granting  new  trials 
under  the  evidence.  At  last,  therefore,  the  question  is,  was 
there  such  evidence  as  to  the  want  of  malice  on  the  part  of 
the  defendant  below  in  suing  out  the  distress  warrant,  as  to 
make  the  verdict  of  the  jury  illegal  for  want  of  evidence. 

3.  We  think  not.  True,  the  evidence  that  Mr.  Miller  ad- 
vised him  he  had  a  right  to  a  distress  warrant  is  unquestioned, 
and  we  recognize  the  law  as  laid  down  by  the  judge,  that  one 
acting  in  good  faith  under  such  advice,  ought  not,  even  though 
the  advice  be  wrong,  be  subjected  to  vindictive  damages. 
They  are  a  punishment  intended  as  a  warning,  and  it  is  ab- 
surd to  expect  that  a  man  shall  be  warned  from  doing  what 
he  has  the  best  of  reasons  for  thinking  to  be  rights  But  it 
appears  that  the  defendant  below  had,  as  was  found  by  the 
judge  on  the  distribution  of  the  money,  not  only  no  claim  for 
rent  but  no  claim  of  any  kind  beyond  $53  00.  Mr.  Miller's 
advice  did  not  justify  a  distress  warrant  for  $339  00.  It  was 
the  large  claim  in  this  distress  warrant  which  did  the  harm. 
Had  it  been  for  the  true  amount  due,  however  illegal,  it  is 
probable  the  defendant  in  it  could  have  replevied,  and  thus 
saved  the  loss  and  sale  of  his  property.  We  see  nothing  in 
the  evidence  to  explain  or  justify  this.  So  far  as  appears,  the 
plaintiff  in  that  proceeding  not  only  used  an  illegal  process 
but  he  used  it  harshly  and  oppresively.  In  the  evidence  on 
the  trial  it  would  have  been  com|>etent  to  explain  or  extenu- 
ate this,  but  not  a  woi*d  was  said.  We  think  Judge  Gibson 
overlooketl  this,  and  that,  in  fact,  this  one  circumstance  justi- 
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fies  the  venlict,  and  if  to  this  be  added  the  other  evidence,  we 
do  not  see  why  the  juiy  were  not  perfectly  justified  in  their 
fin<1ing.  Tliese  summary  processes  are  very  common.  We  are 
satisfied  tiiey  are  oflen  abused,  and  it  was  not  unwise  in  the 
jury  to  give  this  warning. 
Judgment  reversed. 


I  90    117 
n08(J69l 

Edwin  T.  Gray,  plaintiff  in  error,  vs.  George  S.  Obear,  ^^^^^ 
executor,  defendant  in  error.  us  wo 

I.  The  repeal  of  a  statute  declaratory  of  what  the  common  law  was,  without 

more,  leaves  the  common  law  in  full  force  and  operation. 
a.  A  trust  estate  cannot  be  created  in  property  for  the  sole  benefit  of  a  male 

who  is  sui  juris,  and  conveyed  to  a  trustee  for  the  purpose  of  protecting  it 

from  his  creditors. 

3.  Where  a  testator  bequeathed  property  in  trust  for  the  benefit  of  his  son, 
without  any  limitation  as  to  the  extent  of  his  interest  in  the  same,  but  pro- 
vided that  he  should  be  restricted  in  his  expenses  to  the  income  thereof, 
and  that  said  property  should  not  be  subject  to  his  debts  unless  made  by 
the  writt^  consent  of  the  trustee : 

Held,  that  after  said  son  became  of  age,  there  being  nothing  for  the  trustee 
to  do  beyond  that  which  was  contrary  to  the  policy  of  the  law,  the  trust 
was  executed  and  the  beneficiary  took  an  absolute  fee  simple  estate  therein. 

4.  Evidence  sustaining  a  defense  not  set  up  by  the  answer  is  inadmissible. 

5.  A  party  to  a  contract  is  an  incompetent  witness  in  reference  thereto,  where 
the  other  party  is  dead ;  and  this  rule,  of  course,  excludes  an  entry  made 
by  the  survive?  on  an  obligation  of  his  to  the  deceased,  after  the  death  of 
the  latter,  by  which  the  former  was  released  from  a  portion  of  such  liability. 

6.  It  is  the  duty  of  the  court,  when  requested,  to  instruct  the  jury  what  por- 
tion of  the  defendant's  answer  is  responsive  to  the  bill,  and  what  is  not. 

7.  It  is  the  legal  right  of  a  party  to  have  the  charge  of  the  court  reduced  to 
writing.  As  a  matter  of  practice,  such  request  should  be  made  before  the 
commencement  of  the  argument  to  the  jury. 

Trusts.  Laws.  Evidence.  Practice  in  the  Superior  Court; 
Witness.  Equity.  Charge  of  Court.  Before  Judge  Hill. 
Bibb  Superior  Court.     April  Term,  1874. 


For  the  facts  of  thb  case,  see  the  decision. 
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R.  P.  Lyon;  J.  &  J.  C.  Rutherford,  for  plaintiff  in 
error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendant 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant as  the  executor  of  William  Gray,  deceased,  calling 
upon  him  to  account  for  and  pay  to  him  the  amount  of  his 
legacy  specified  in  the  testator's  will.  On  the  trial  of  the 
case,  the  jury,  under  the  charge  of  the  court,  found  a  verdict 
for  the  defendant.  The  complainant  made  a  motion  for  a 
new  trial,  on  the  several  grounds  set  forth  in  the  record, 
which  was  overruled  by  the  court,  and  the  complainant  ex- 
cepted. 

1,  2,  3.  The  clause  of  the  testator's  will  under  which  the 
legacy  is  claimed  is  in  the  following  words:  "I  give  and  be- 
queath, at  my  death,  to  George  S.  Obear,  in  trust,  for  the  use 
and  benefit  of  my  son,  Edwin  T.  Gray,  the  following  negroes, 
(naming  them.)  I  also  give  to  the  said  George  S.  Obear,  in 
trust  as  aforesaid,  one-fourth  of  all  the  money,  bonds,  stocks, 
land,  and  personal  property  of  every  description,  negroes  ex- 
cepted, of  which  I  may  die  possessed,  after  deducting  the 
bonds  hereinafter  given  to  the  children  of  Benjamin  Patter- 
son Jenkins,  deceased.  I  will  and  direct  that  the  property  so 
given  to  the  said  George  S.  Obear,  in  trust  for  my  said  son, 
Edwin  T.,  shall  be  managed  and  controlled  by  said  trustee 
f()r  the  use  and  lienefit  of  my  said  son,  who  is  to  be  restricted 
in  his  expenses  to  the  income  arising  from  said  property. 
The  said  trustee  shall  have  authority  to  sell  or  exchange  any 
or  all  of  said  property  and  reinvest  the  proceeds  thereof,  if  he 
shall  deem  it  best  for  the  interest  of  my  said  son;  but  said 
property  shall  not  be  liable  for  the  debts  or  contracts  of  my 
said  son,  except  when  made  and  entered  into  by  the  written 
consent  of  my  said  trustee."  The  will  was  executed  in  July, 
1864;  the  testator  died  in  1.870.    The  complainant  requested 
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the  court  to  charge  the  jury  "that  the  trust  here  set  up  by 
Obear  was  what  the  law  defines  to  be  an  executed  trust;  was  so 
at  the  time  of  its  creation,  and  if  not  so  originally,  if  the  proof 
shows  that  Obear  has  received  the  property  of  Gray,  render- 
ing his  interest  certain,  and  has  reduced  it  to  possession  or 
control,  that  then  the  trust  became  executed,  and  the  title  and 
the  right  of  possession  vested  in  Gray,  the  beneficiary,"  which 
request  to  charge  the  court  refused,  but  charged  the  contrary 
thereof,  that  the  trust  was  executory,  and  not  an  executed 
trust;  that  the  testator  had  the  legal  right  to  create  it,  not- 
withstanding his  son  was  mi  juris;  that  it  was  a  good  trust 
and  must  stand ;  that  the  testator  had  the  right  to  put  such 
terms  and  restrictions  upon  the  property  bequeathed  to  his 
son  as  he  saw  fit. 

The  main  controlling  question  in  this  case  is,  whether  the 
trust  created  by  the  testator's  will  was  a  legal,  valid  tru?t,  ac- 
cording to  its  legal  effect  and  operation  under  the  law  of  this 
state,  which  would  entitle  the  defendant  to  retain  the  property 
in  his  possession  as  h-ustee^  and  to  refuse  to  account  to  the 
complainant  as  executor  of  the  testator  therefor?  In  a  legal 
sense,  uses  and  trusts  mean  exactly  the  same  thing.  That  the 
statute  of  27th  of  Henry  the  VIII.,  concerning  uses  and  wills, 
commonly  called  the  statute  of  uses,  is  of  force  here  as  a  part 
of  the  law  of  this  state,  there  can  be  no  doubt.  One  of  the 
evils  that  statute  was  intended  to  remedy  was  that  the  prop- 
erty of  the  cestui  que  use  could  not  be  reached  by  legal  pro- 
cess for  his  debts.  The  statute  therefore  executed  the  use- 
that  is,  it  conveyed  the  possession  to  the  use,  and  transferred 
the  use  into  possession,  and  thereby  made  the  cestui  que  use 
complete  owner  of  the  property,  as  well  at  law  as  in  equity. 
By  the  statute  of  this  state,  trust  estates  may  be  created  for 
the  benefit  of  any  female,  or  minor,  or  person  Twn  compos  men- 
tis: Code,  sec.  2306.  In  other  words,  the  testator  in  this  case 
could  have  created  a  trust  estate  in  favor  of  his  son,  if  he  was 
a  minor,  during  his  minority,  or  if  he  had  been  non  compos 
mentis,  and  the  trust  would  have  been  a  legal,  valid,  trust. 
But  it  is  insisted  that  the  act  of  I860,  which  repealed  that 
Vol.  LI  v.  16. 
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portion  of  the  2287th  section  of  the  Code  which  declared 
"that  trust  estates  cannot  be  created  in  any  property  for  any 
male  person  of  sane  mind,"  was  intended  to  change  the  law 
in  relation  to  that  class  of  persons.  We  are  inclined  to  think 
that  it  was  the  intention  of  the  legislature,  in  passing  the  act 
of  1863,  only  to  repeal  so  much  of  the  section  of  the  Code 
referred  to  in  the  act  as  prohibited  the  creation  of  trusts,  ex- 
press or  implied,  in  any  property  for  any  male  person  of  sane 
mind,  and  not  to  repeal  that  portion  of  the  Code  which  de- 
clared that  a  ti^ibst  estate  could  not  be  created  in  any  property 
for  any  male  person  of  sane  mind.  The  caption  of  the  act 
and  the  words  in  the  body  of  it  only  refer  to  the  creation  of 
trusts,  and  not  to  the  creation  of  trust  estates.  But  be  that  as 
it  may,  that  section  of  the  Code  which  declared  that  a  trust 
estate  could  not  be  created  in  any  property  for  any  male  per- 
son of  sane  mind,  was  only  declaratory  of  what  was  the  com- 
mon law  of  force  in  this  state  at  the  time  of  the  adoption  of 
the  Code,  and  the  repeal  of  that  declaratory  statute,  without 
more,  lefl  the  common  law  applicable  to  that  question  in  full 
forcd  and  operation.  In  our  judgment,  a  trust  estate  cannot 
be  created  in  property  in  this  state  for  the  sole  benefit  of  a  full 
grown  man,  who  is  sui  juris,  and  be  conveyed  to  a  trustee  for 
the  purpose  of  protecting  it  against  his  creditor,  or  for  the  pur- 
pose of  depriving  him  of  the  free  use  and  enjoyment  of  such 
property  as  the  owner  thereof.  By  the  act  of  1821,  (the  provi- 
sions of  which  are  substantially  embodied  in  the  Code,)  all  be- 
quests and  devises  of  property,  real  ctr  personal,  shall  be  held 
and  construed  to  vest  in  the  person  to  whom  the  same  are  made, 
an  absolute,  unconditional,  fee  simple  estate,  unless  it  be  other- 
wise expressed,  and  a  less  estate  mentioned  and  limited  in  such 
bequest  or  devise :  Cobb's  Dig.,  169.  The  testator,  by  his  will, 
bequeathed  and  devised  the  property  therein  mentioned  to 
•Obear,  in  trust,  for  the  use  and  benefit  of  his  son,  Edwin  T., 
without  any  limitation  or  restriction  as  to  the  extent  of  his 
interest  in  the  property  conveyed.  In  other  words,  Obear, 
the  trustee,  was  a  mere  conduit,  through  which  the  estate  con- 
veyed by  the  testator  passed  to  Edwin  T.,  the  complainant 
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All  the  trustee  had  to  do,  by  the  terms  of  the  will,  was  to 
restrict  the  cestui  que  trust  from  the  free  use  and  enjoyment 
of  his  own  pro|)erty,  and  to  protect  it  from  tlie  payment  of 
his  debts,  which  is  contrary  to  the  policy  of  the  state.  There 
being  nothing  for  the  trustee  to  do,  by  the  terms  of  the  tes- 
tator's will,  except  to  restrain  the  cestui  que  b'ust  from  the  free 
use  and  enjoyment  of  his  own  property  and  to  protect  it  from 
the  payment  of  his  debts,  the  statute  of  uses  executed  the 
trust,  and  transferred  the  use  into  possession,  and  made  Edwin 
T.,  the  cestui  que  trust,  the  complete  owner  of  the  property, 
both  in  law  and  equity.  In  an  executed  trust  for  the  benefit 
of  a  person  capable  of  taking  and  managing  property  in  his 
own  right,  the  legal  title  is  merged  immediately  into  the  equi- 
table interest,  and  the  perfect  title  vests  in  the  beneficiary  ac- 
cording to  the  terms  and  limitations  of  the  trust:  Code,  sec. 
2314.  It  is  true  that  a  testator,  by  his  will,  may  make  any 
disposition  of  his  property  he  pleases  which  is  not  inconsist- 
ent with  the  laws  or  contrary  to  the  policy  of  the  state:  Code, 
sec.  2399.  But  if  an  estate  is  conveyed  to  one  person  for  the 
use  of,  or  upon  a  trust  for  another,  and  nothing  more  is  said, 
the  statute  of  uses  immediately  transfers  the  legal  estate  to 
the  use,  and  no  trust  is  created,  although  express  words  of 
trust  are  used.  So  absolute  is  the  statute  that  it  will  operate 
upon  all  conveyances  in  the  words  above  stated,  although  it 
was  the  plain  intention  of  the  settler  that  the  estate  should 
vest  and  remain  in  the  first  donee,  for  the  intention  of  the 
citizen  cannot  control  express  enactments  of  the  legislature, 
or  positive  rules  of  property :  Perry  on  Trusts,  section  298. 
In  our  judgment,  inasmuch  as  Edwin  T.  Gray  is  sui  juris,  he 
took  an  absolute  estate  in  the  property  bequeathed  and  de- 
vised to  him  by  his  father's  will;  the  trust  was  executed, 
and  he  is  entitled  to  recover  the  possession  thereof  from  the 
defendant,  as  executor.  The  court,  therefore,  erred  in  refus- 
ing to  charge  the  jury  as  requested,  and  in  the  charge  as  given 
in  relation  to  that  point  in  the  case.  Our  judgment  is  eon- 
fined  to  the  trust  declared  in  the  testator's  will  now  before  us. 
Whatever  trusts  a  testator  may  lawfuMy  create  by  his  will 
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which  the  statute  of  uses  or  the  provisions  of  our  Code  will 
not  execute  in  favor  of  the  oestai  que  trust,  is  not  now  before 
us  for  consideration. 

4.  The  court  erred  in  allowing  Burnett  and  the  other  wit- 
nesses, to  testify  as  to  the  mental  incapacity  of  complainant, 
over  his  objections,  on  the  ground  that  the  defendant  had  not 
alleged  in  his  answer  that  the  complainant  was  non  compos 
mentis,  or  that  he  was  a  person  of  unsound  mind. 

6.  The  court  also  erred  in  allowing  the  defendant  to  testify 
in  relation  to  any  contract  or  agreement  made  between  him- 
self and  Gray,  the  testator,  respecting  the  $5,700  00  receipt 
for  railroad  stocks  and  bonds,  inasmuch  as  Gray,  the  other 
party  to  the  contract  or  agreement,  was  dead.  It  was  also 
error  in  admitting  in  evidence  the  entry  made  on  the  back  of 
the  obligation  by  the  defendant  in  i>encil  writing,  since  the 
death  of  the  testator. 

6.  The  court  also  erred  in  not  instructing  the  jury  what 
part  of  the  defendant's  answer  was  responsive  to  the  allega- 
tions in  complainant's  bill,  and  what  part  thereof  was  not  re- 
sponsive, having  been  specially  requested  to  do  so. 

7.  It  was  the  legal  right  of  the  complainant  to  have  had 
the  charge  of  the  court  to  the  jury  reduced  to  writing.  As  a 
matter  of  practice,  however,  when  eitiier  party  in  the  cause 
shall  require  the  charge  of  the  court  to  be  in  writing,  such  re- 
'quirement  or  request  should  be  made  of  the  court  before  the 
commencement  of  the  argumeut  to  the  jury,  so  as  to  enable 
the  court  to  note  the  points  made,  and  be  the  better  prepared 
to  give  its  charge  in  writing  after  the  close  of  the  argument. 
Holding  as  we  do  that  the  trust  contained  in  the  testator's 
will,  was  an  executed  trust,  that  the  title  to  the  property  vested 
in  the  complainant,  and  he  having  the  right  to 'require  the 
defendant  to  account  therefor,  as  executor,  we  express  no  opin- 
ion in  regard  to  the  questions  made  in  the  record  as  to  the  re- 
moval of  the  defendant  as  trustee  of  complainant. 

Let  the  judgment  of  the  court  below  be  reversed. 
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Isaac  Winship,  plaintiff  in  error,  vs.  William  R.  Phillips, 
defendant  in  error. 

It  is  a  legal  and  proper  defense  in  a  claim  case,  for  the  claimant  to  show  that 
the  execution  is  paid  off,  or  that  the  plaintiff  has,  in  any  way,  lost  his  lien 
on  the  property  in  dispute,  and  a  judgment  of  a  proper  court,  declaring 
land  subject  to  a  fi,  /a,,  is  conclusive  between  the  parties,  as  to  all  matters 
which  were,  or  under  the  law  might  have  been,  set  up  to  show  the  property 
not  subject,  , 

Injunction.  Claim.  Judgments.  Before  Judge  Hopkins. 
Fulton  county.    At  Chambers.    March  30th,  1875. 

Winship  filed  his  bill  against  Phillii>s  for  the  purpose  of 
enjoining  the  sale  of  certain  lands  which  he  had  purchased 
from  one  John  H.  Lovejoy,  under  executions  against  the  lat- 
ter of  older  date  than  the  sale  to  complainant.  He  alleged 
facts  tending  to  show  that  said  j!.  fas,  were  satisfied.  Admit- 
ted that  upon  the  trial  of  a  claim  filed  to  the  property  by  him, 
the  lands  had  been  found  subject,  but  claimed  that  his  bill 
alleged  new  facts  which  Were  then  unknown  to  him. 

The  answer  of  the  defendant  set  up  that  all  the  questions 
made  by  the  bill,  with  one  exception,  were  passed  upon  on  the 
trial  of  the  claim,  and  that  such  new  matter  could  have  been 
then  presented,  as  the  facts  were  all  known  to  the  complain- 
ant; that  the  judgment  of  the  superior  court  in  the  claim  case 
was  afl^rmed  by  the  supreme  court:  See  52d  Georgia  JBe- 
portSj  593. 

The  injunction  was  refused,  and  complainant  excepted. 

^Peeples  &  Howell,  for  plaintiff  in  error. 

J.  Branham;  a.  B.  Culberson;  P.  L.  Mynatt,  for 
defendant. 

McCay,  Judge. 

We  are  clear  that  on  the  trial  of  a  claim  case,  under  our 
statute,  it  was,  even  before  the  enlargement  of  the  equity 
powers  of  the  superior  court,  competent  for  the  claimant  to 
set  up  any  reason,  whether  at  law  or  equity,  why  the  prop- 
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erty  was  not  subject  to  the  levy.  Tlie  form  of  the  issue  is, 
as  tendered  and  joined  under  the  pi*actioe — "  is  the  property 
subject,  or  notf'  This  opens  the  door  widely  to  anything 
tliat  the  issue  covers.  It  is  evident,  too,  that  tlie  very  issue 
made  by  this  bill  was  made  on  the  claim  dise.  The  record 
shows  this  to  be  true.  Now  whatever  may  be  the  true  rule 
as  to  equitable  defenses  being  barred  because  not  set  up  at  law, 
it  is  clearly  the  case,  that  as,  under  our  law,  they  may  be  set 
up,  if  they  be  in  fact  set  up,  the  judgment  is  conclusive.  So 
long  as  the  judgment  stands  it  is  a  bar.  If  there  was  sur- 
prise, mistake,  or  if  there  be  new  evidence  which  the  party 
has  got,  and  he  was  duly  diligent  and  without  fiiult,  equity 
will  set  aside  a  verdict  so  rendered,  and  grant  a  new  trial. 
But  the  verdict  is  conclusive  while  it  stands,  and  other  courts, 
nay  the  same  court,  in  a  collateral  proceeding,  will  not  allow 
it  to  l)e  questioned.  Obviously  the  whole  intent  of  this  bill 
filed  in  Fulton  county  is  to  avoid  the  effect  of  the  verdict  in 
Floyd  finding  this  property  subject.  We  are  not  prepared 
te  say  there  may  not  be  some  equitable  rights,  according  to  the 
charges  in  the  bill  against  Phillip's  ji.  /a«.,  but  we  are  con- 
strained to  say  that,  in  our  judgment,  the  verdict  on  the  claim, 
case  covers  them.  If  the  claimant  set  up  this  same  defense, 
and  it  appears  that  he  did,  he  cannot  in  this  way  get  relief 
from  his  failure  to  produce  all  the  evidence  he  now  says  he 
has,  unless  he  shows  that  he  could  not  have  got  it  by  proper 
diligence,  and  even  then  his  redress,  as  we  have  said,  is  at  the 
court  which  gave  the  judgment,  or  by  a  direct  proceeding. 
The  same  view  practically  controls  the  case  made  as  to  the 
other  judgments.  If  they  are  levied,  the  claimant  may  tfle 
his  claim  affidavit  and  on  that  trial  he  may  make  any  issue  he . 
now  offers  to  make  The  court  trying  the  claim  can  notice 
any  right  a  court  of  equity  can  do.  If  the  claimant  can  show 
that  the  execution  controlled  by  Phillips  is  paid  off,  or  that 
Philips  has  lost  his  Hen  by  failing  to  get  his  money  out  of  the 
proceeds  of  the  bankrupt  sales,  or  that  he  has  got,  or  is  charge- 
able with  it.  He,  the  claimant,  has  a  right  so  to  do. 
Judgment  affirmed. 
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Eliza  J.  Barnett  et  al,  plaintiffs  in  error,  vs.  The  Peo- 
ple's Bank  of  Nkwnan  et  al.,  defendants  in  error. 

Where  the  evidence  is  conflicting  this  court  will  not  interfere  to  control  the 
discretion  of  the  chancellor  in  refusing  an  injunction. 

Injunction.  Before  Judge  Buchanan.  Heard  County. 
At  Chambers.     January  30th,  1876. 

For  the  facts,  see  the  decision. 

B.  H.  BiGHAM;  C.  W.  Mabry,  for  plaintiffs  in  error. 

J.  B.  S.  Davis;  A.  D,  Freeman;  F.  S.  Loftin,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant praying  for  an  injunction  and  the  appointment  of  a 
receiver.  The  presiding  judge  granted  a  rule  to  show  cause 
why  the  injunction  prayed  for  should  not  be  granted,  on  the 
hearing  of  which  the  injunction  prayed  for  was  refused. 
Whereupon,  the  complainant  excepted.  From  the  evidence 
before  the  presiding  judge,  as  disclosed  in  the  record,  the  main 
question  upon  which  the  complainant's  equity  was  based  de- 
pended upon  the  fact  whether  the  deed  to  the  land  in  contro- 
versy, made  by  Barnett  on  the  24th  of  January,  1874,  to  the 
defendant,  was  an  absolute  sale  of  the  land  to  it,  or  whether 
that  deed  was  merely  a  security  for  the  debt  which  Barnett 
owed  the  defendant.  Upon  this  point  in  the  case  the  evi- 
dence is  conflicting,  though  the  weight  of  theevidence,  coupled 
with  the  fact  that  Barnett  rented  the  land  from  defendant  and 
gave  his  note  for  the  rent  thereof  for  the  year  1874,  would 
seem  to  be  in  favor  of  an  absolute  sale  of  the  land  by  Bar- 
nett to  the  defendant.  Inasmuch  as  the  evidence  is  conflict- 
ing upon  the  main  point  in  the  case,  this  court,  according  to 
its  repeated  rulings  heretofore  made,  will  not  interfere  to  con- 
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trol  the  discretion  of  the  presiding  judge  in  refusing  the  in- 
junction. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  B.  Gordon  et  al.,  plaintiflfe  in  error,  vs.  William  R. 
Phillips,  defen<]ant  in  error. 

A  sells  land  to  B,  making  a  bond  for  title  when  the  purchase  money  is  all  paid. 

B  sells  to  C,  and  by  consent  of  all  parties  the  bond  is  canceled,  and  a  deed 

made  by  A  to  C  : 
Held,  that  in  an  action  by  A  against  B  on  the  note  for  the  purchase  money,  he 

cannot  set  up  a  failure  of  the  title.     Nor  does  it  alter  the  case  that  he  holds 

C's  notes  as  collateral. 

Warranty.  Bond  for  title.  Vendor  and  purchaser.  Be- 
fore George  Hillyer,  Esq.,  Judge  pro  hao  vice.  DeEalb 
Superior  Court.     September  Term,  1874. 

William  R.  Phillips  brought  complaint  against  John  B. 
Gordon,  Thomas  C.  Howard  and  A.  B.  Reagan,  on  four  notes, 
each  for  $250  00,  dated  May  2d,  1868,  and  due  at  three,  six, 
nine  and  twelve  months,  respectively,  the  consideration  express- 
ed being  "value  received  for  part  pay  for  lot  on  which  Grate  City 
Machine  Shop  is  situated.'^  The  defendants  pleaded  failure 
of  consideration. 

The  facts  presented  by  the  testimony  were  as  follows: 
The  notes  sued  on  were  given  by  the  defendants  to  the 
plaintiff  in  part  payment  for  the  property  specified  therein, 
they  taking  his  bond  conditioned  to  make  title  when  the  same 
were  paid.  Defendants  sold  the  lot  to  Glenn  &  Wrigiit, 
transferring  to  them  the  aforesaid  bond  for  titles,  directing  the 
plaintiff  to  mrke  title  to  them,  and  taking  their  notes  for  the 
purchase  money.  The  deed  was  executed  to  Glenn  &  Wright 
as  directed^  These  notes  were  transferred  to  the  plaintiff  as 
collateral  security  for  the  notes  sued  on,  but  had  never  been 
paid.  The  property  was  subsequently  sold  under  an  exe- 
cution against  Hammond  Marshall,  from  whom  the  plaintiff 
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had  pnrcliasedy  based  on  a  judgmeiU  of  older  date  than  the 
sale  to  the  plaintiff. 

The  jury  found  for  the  plaintiff.  The  defendants  moved 
for  a  new  trial  because  the  court  erre«l  in  charging  *Hhat  if 
the  defendant  transferred  or  parted  with  the  bond  for  titles 
received  by  them  from  the  plaintiff  at  the  time  the  notes  were 
given,  they  became,  from  that  time,  strangers  to  the  title,  and 
its  validity  or  invalidity  would  not  affect  their  liability  on  the 
notes,  and  in  such  case  plaintiff  would  be  entitled  to  recover.'' 

The  motion  was  overrule<l,  and  the  defendants  excepted. 

L.  E.  Bleckley;  M.  A.  Candler,  for  plaintiffs  in  error. 
L.  J.  Winn,  for  defendant. 

McCay,  Judge. 

We  are  not  at  all  prepared  to  say  that,  before  a  proper  fo- 
rum and  with  the  proper  parties,  and  with  such  allegations 
as  were  asserted  as  true  on  the  argument,  these  parties  are 
without  redress.  But  we  think  as  the  case  stood,  and  as  it 
now  stands,  the  charge  of  the  court  was  right.  Glenn  & 
Wright,  and  they  alone,  have  Phillips'  deed.  To  allow  these 
plaintiffs  in  error  to  set  off  against  their  notes  the  value  of  the 
land  lost  by  the  breach  of  Phillips'  warranty  to  Glenn  & 
Wright,  would  be  no  defense  by  Phillips  to  an  action  by  them 
or  their  vendees  on  that  warranty.  General  Gordon  and  his 
oo-purchasers  got  no  warranty  and  have  given  none.  If  Glenn 
&  Wright  be  insolvent,  and  if  the  other  matters  set  up  on  ar- 
gument here  be  true,  we  do  not  say  that  these  defendants  may 
not  have  some  rights  of  subrogation,  etc.  But  with  the  pres- 
ent parties  and  allegations  and  pleadings,  to  give  to  these  de- 
fendants the  right  to  set  np  the  warranty  to  Glenn  &  Wright, 
wouhl  be  to  expose  Phillips  to  the  same  difficulty  they  are 
in.  Who  shall  say  that  Glenn  &  Wright  have  not  sold  to 
parties  who  may  have  a  right  to  sue  Phillips  on  his  deed  ? 
The  legal  right  of  the  plaintiffs  in  error  is  clearly  gone.  They 
got  no  warranty,  and  they  gave  none.     If  they  have  any 
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rights  it  is  by  virtue  of  the  equities  that  may  arise  out  of  the 
situation  of  Glenn  &  Wright  and  their  sf<itu8  as  to  tliis  land. 
This  matter  could  not  have  been  considereil  by  tlie  court  as 
Glenn  &  Wright  were  not  parties,  nor  did  any  facts  appear 
to  justify  the  court  in  charging  the  jury  as  to  the  question  of 
subrogation,  since  it  did  not  appear  who  was  the  party  at 
present  entitled  to  sue  on  Phillips'  deed. 
Judgment  affirtued. 


John  H.  Walston,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

1.  The  defendant  was  indicted  for  the  offense  of  murder.  The  evidence  in- 
troduced upon  the  trial  was  purely  circumstantial.  The  following  verdict 
was  returned :  **  We,  the  jury,  find  the  defendant  guilty,  and  that  he  be 
imprisoned  in  the  penitentiary  at  the  mercy  of  the  court :" 

J/eld,  that  the  verdict  was  not  too  uncertain  to  be  executed  by  the  judgment 
of  the  court ;  that  its  legal  effect  was  to  restrict  the  court  from  inflicting  any 
other  penalty  than  imprisonment  in  the  penitentiary  for  life,  as  prescribed 
by  the  statute.  • 

2.  The  verdict  is  supported  by  the  evidence. 

Criminal  law.  Murder.  Verdict.  New  trial.  Before 
Judge  Buchanan.  Heard  Superior  Court.  September 
Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

B.  H.  Bigham;  J.  B.  S.  Davis;  F.  S.  Lofpin;  W.  W. 
Merrill,  for  plaintiff  in  error. 

Thomas  W.  Latham,  solicitor  general,  by  C.  W.  Mabry, 
for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder,  and 
on  the  trial  thereof,  the  jury  returned  the  following  verdict: 
"  We,  the  jury,  find  the  defendant  guilty,  and  that  he  be  im- 
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prisoned  in  the  penitentiary  at  the  mercy  of  the  court."  The 
defendant  made  a  motion  in  arrest  of  judgment,  on  the  ground 
that  the  verdict  was  uncertain  and  illegal,  and  also  made  a 
motion  for  a  new  trial  on  the  several  grounds  therein  set  forth, 
which  motions  in  arrest  of  judgment  and  for  new  trial  were 
both  overruled,  and  the  defendant  excepted. 

1.  By  the  4323(1  section  of  the  Code,  it  is  declared  that 
"the  punishment  of  munler  shall  be  death,  but  may  be  con- 
finement in  the  penitentiary  for  life  in  the  following  cases: 
By  sentence  of  the  presiding  judge,  if  the  conviction  is  founded 
Bohly  on  circumstantial  testimony,  or  if  the  jury  trying  the 
traverse  shall  so  recommend.  In  the  former  case,  it  is  discre- 
tionary with  the  judge;  in  the  latter,  it  is  not."  Is  the  ver- 
dict of  the  jury  in  this  case,  in  view  of  the  foregoing  provis- 
ion of  the  Code,  void  for  uncertainty,  and  therefore  illegal? 
Verdicts  are  to  have  a  reasonable  intendment,  and  are  to  re- 
ceive a  reasonable  construction,  and  are  not  to  be  avoided, 
unless  from  necessity:  Code,  sec.  3561.  That  it  was  the  in- 
tention of  the  juiy  to  find  the  defendant  guilty  of  the  offense 
with  which  he  was  charged  in  the  indictment  there  can  be  no 
doubt,  for  they  have  said  so  in  express  word§  in  their  verdict. 
There  can  be  no  reasonable  doubt,  from  the  verdict,  that  the 
jury  intended  that  the  defendant  should  be  punishe<l  for  the 
offense  of  which  they  found  him  guilty,  by  imprisonment  in 
the  penitentiary;  but,  instead  of  saying  he  should  be  impris- 
oned in  the  penitentiary  for  life,  they  say  that  he  should  l>e 
imprisoned  in  the  penitentiary  at  the  mercy  of  the  court.  So 
much  of  the  verdict  as  related  to  iht  mercy  of  the  courts  was 
surplusage,  because  the  law  fixed  the  time  for  which  he  should 
be  imprisoned  in  the  penitentiary  when  the  jury  recommend 
that  mode  of  punishment.  The  legal  effect  of  the  venlict  of 
the  jury,  therefore,  was  to  restrict  the  court  from  inflicting 
any  other  penalty  than  imprisonment  in  the  penitentiary  for 
life,  as  prescribed  by  the  statute.  The  jury  are  not  author- 
ized by.  the  statute  to  fix  the  penalty,  but  only  to  recommend 
the  mode  of  punishment,  and  having  recommended  that  the 
defendant  be  imprisoned  in  the  penitentiary,  at  the  mercy  of 
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the  court,  and  the  oourt  having  no  discretion,  under  the  law, 
to  exercise  any  mercy,  the  legal  effect  of  the  verdict  was  to 
authorize  and  require  the  court  to  imprison  the  defendant  in 
the  penitentiary  for  the  {\mQ  fixed  by  law.  Such,  in  our  judg- 
ment, is  the  reasonable  intendment  of  the  verdict,  and  such  is 
its  reasonable  construction,  in  view  of  the  provisions  of  the 
4323d  section  of  the  Code. 

2.  One  of  the  grounds  in  the  motion  for  a  new  trial  is,  that 
the  verdict  is  contrary  to  the  evidence,  and  strongly  and  de- 
cidedly against  the  weight  of  the  evidence.  The  evidence 
against  the  defendant  was  Boldy  circumstantial  evidence.  It 
appears  from  the  evidence  in  the  record  before  us  that  on  the 
13th  of  June,  1874,  the  report  of  a  gun  was  heard  by  one  of 
the  witnesses  just  before  sun-down;  saw  deceased's  horse  com- 
ing by  him  with  only  saddle  and  bridle  on ;  went  in  the  di- 
rection from  which  the  horse  came,  about  five  hundred  and 
fifty  yards,  and  found  the  body  of  deceased  on  the  side  of  a 
settlement  road;  had  the  appearance  of  having  been  recently 
shot  with  a  load  of  buckshot.  The  evidence  shows  that  tlie 
defendant  was- in  the  vicinity  of  the  place  where  the  btnly  of 
the  deceased  was  fpund,  about  that  time  of  the  evening,  as  he 
said,  hunting  a  pig.  The  evidence  also  shows  that  the  de- 
fendant and  deceased  had  a  difficulty  at  a  mill  about  the  mid- 
dle of  the  same  day;  that  angry  words  passed  between  them. 
About  three  o'clock  of  the  same  day,  defendant  borrowed  a 
doubled-barreled  shot  gun  from  one  of  his  neighbors,  said  he 
wanted  no  ammunition  but  a  little  powder,  the  gun  and  shot 
bag  were  handed  to  him,  took  both  with  him,  and  returned 
the  same  about  dusk  that  evening.  It  was  also  in  evi<lence 
that  defendant  had  some  buckshot  in  his  possession.  There 
are  several  other  cfrcumstanoes  detailed  by  the  evidence,  such 
as  the  mark  of  the  breech  of  the  gun  resting  on  the  ground 
at  the  briar  patch,  where  it  appeared  the  person  who  fired  the 
gun  had  been  standing,  the  size  of  which  corres|>onded  with 
that  which  the  defendant  had  borrowed;  but  the  circumstance 
which  most  emphatically  points  to  the  defendant  as  the  peri^e- 
trator  of  the  crime,  is  tlie  pieces  of  paper  which  were  found 
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between  the  body  of  the  deceased  and  the  place  where  the  as- 
sassin stood  at  the  briar  patch,  having  the  appearance  of  hav- 
ing been  used  as  gun  wadding,  on  one  of  which  was  part  of 
an  obituary  notice,  the  other  j>art  of  which  was  found  in  the 
shot  bag  which  the  defendant  had  with  him,  and  which  was 
part  of  the  La  Grange  Reporter  newspaper.  In  view  of  all 
the  evidence,  as  disclosed  in  the  record,  we  cannot  say  that  the 
verdict  of  the  jury  was  wrong,  the  more  es|>ecially  as  there 
was  no  attempt  by  the  defendant  to  account  for  himself  at  the 
time  the  crime  was  perpetrated.  Murder  by  assassination 
can  rarely  be  proved  except  by  circumstantial  evidence,  and 
as  the  jury  were  satisfied  as  to  the  guilt  of  the  defendant  from 
the  evidence  l)efore  them,  and  the  presiding  judge,  before  whom 
the  case  was  tined,  having  refused  to  grant  a  new  trial,  we  will 
not  interfere  to  control  the  exercise  of  his  sound  discretion  in 
that  respect.  There  were  several  exceptions  taken  to  the  rul- 
ings of  the^ court  during  the  progress  of  the  trial,  none  of 
which,  in  our  judgment,"  were  well  taken,  and  we  merely  re- 
fer to  them  for  the  purpose  of  showing  that  the  same  have  not 
escaped  our  notice  and  consideration. 

Let  the  judgment  of  the  court  below  beaflSrmed, 


William  A.  Walton  d  al,  executors,  plaintiffs  in  error,  vs. 
The  Augusta  Canal  Company,  defendant  in  error. 

1.  It  is  not  a  good  cause  for  a  new  trial  that  the  losing  party  has  discovered, 
since  the  verdict,  that  one  of  the  jurors  who  tried  the  cause  was  an  appli- 
cant, or  was  about  to  be  an  applicant,  for  the  office  of  policeman  under  the 
city  government,  which  government  was  a  party  to  the  suit,  and  had  the 
verdict,  as  was  claimed,  too  favorable  to  it. 

2.  The  charge  of  the  judge  in  this  case  was  not  unfair  to  the  plaintiffs  in 
error. 

3.  The  verdict  of  the  jury  is  not  so  contrary  to  the  evidence  as  to  justify 
this  court  in  overruling  the  judgment  refusing  a  new  trial. 

Jury.     New  trial.    Before  Judge  Gibson.     Richmond  Su- 
perior Court.     April  Term,  1874. 
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This  case  was  an  appeal  from  the  award  of  arbitrators  ap- 
pointed to  assess  the  damages  done  to  the  estate  of  Benjamin 
H.  Warren  by  reason  of  the  appropriation  of  certain  lands 
belonging  to  said  estate  by  the  canal  company.  The  canal 
company  was,  in  fact,  the  mayor  and  council  of  the  city  of 
Augusta.  The  evidence  is  omitted  as  unnecessary  to  an  un- 
derstanding of  any  principle  of  law  involved.  The  jury 
found  for  the  executors  $5,694  60.  They  moved  for  a  new 
trial  upon  the  following  grounds,  to-wit: 

1st.  That  the  verdict  of  the  jury  gives  grossly  insufficient 
damages,  and  is  strongly  against  the  weight  of  the  evidence. 

2d.  That  the  court  misled  the  jury,  and  caused  them  to 
believe  that  they  could  not  allow  anything  for  damages  caused 
by  obstructing  accesaUy  fisheries,  or  by  obstructing  access  to  the 
river,  by  charging  as  follows :  "  As  it  is,  there  can  be  no  dam- 
ages awarded  for  these  obstructions,  then  the  actual  damage 
is  the  value  of  the  land  taken  by  the  company,  ai\d  agreed  to 
be  taken  and  paid  for,  and  the  land  overflowed.  In  estimating 
the  value  for  agricultural  purposes,  you  may  also  consider  any 
other  purposes,  its  value  as  a  fishery,  and  you  may  take  that 
into  consideration.  Whatever  damages  these fishei^ies  may  have 
sustained  by  the  enlargement,  that  is  an  element  of  damage, 
and  you  may  add  that.'' 

3d.  That  the  court  misled  the  jury  by  charging  them :  '*You 
will  then  write  your  verdict,  we,  the  jury,  find  for  the  owners 
of  the  land  $5,000  00,  or  $3,000  00,  or  $2,000  00,  or  $10,- 
000  00,  as  you  may  find  the  amount  to  be,"  thereby  leading 
the  jury  to  believe  that  they  could  find  as  low  as  $2,000  00, 
or  $3,000  00,  when  the  smallest  valuation  on  the  land  taken 
was  $3,996  00,  and  the  jury  were  thereby  caused  to  proceed 
on  a  wrong  basis. 

4th.  That  the  court  erred  in  charging  the  jury,  "  Number^  of 
witnesses  do  notdecide — twenty  against  one,  or  at  least  against 
two,  or  two  against  twenty, should  not  prevail.  Avoirdupois 
weight,  or  mere  numbers  does  not  decide.*' 

5th.  That  since  rendition  of  the  verdict,  it  has  been  discover- 
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ed  that  one  of  the  jurors  was  a  contractor  on  the  canal,  and  an- 
other was  an  applicant  for  a  position  under  the  city. 

In  support  of  the  last  ground,  Olin  testified  (under  order 
of  court,  declining  to  give  his  affidavit,  as  also  did  another 
witness.  Crump,)  that  Best,  one  of  the  jurors,  told  him  before 
the  trial  that  he  had  made,  or  was  about  to  make,  appli- 
cation for  the  position  of  policeman  of  the  city  of  Augusta; 
that  since  then'  he  had  seen  him  on  the  police  force.  Crump 
testified  to  the  same  facts.  Against  the  motion,  Mr.  Foster, 
counsel  for  city,  testified  that  in  striking  the  jury,  Estes,  the 
mayor  of  said  city,  told  him  to  strike  Best  off,  as  he  might 
have  feeling  because  of  having  been  discharged  from  the  police 
force  some  time  before.  Estes  testified  to  the  same  effect,  and 
added,  that  so  far  as  he  knew,  Best  was  not  an  applicant  to 
the  mayor  or  council  for  position  on  the  police  force,  and  that 
when  he  was  re-appointed  afterwards,  it  was  done  without 
reference  to  this  case. 

The  motion  was  overruled  and  the  plaintiffs  excepted. 

W.  H.  Hull;  Hook  &  Webb,  for  plaintiffs  in  error. 
James  C.  C.  Black  ;  H.  Clay  Foster,  for  defendant. 

McCay,  Judge. 

1.  The  interest  of  this  juror — the  presumption  of  his  bias, 
is  extremely  remote.  The  affidavit  does  not  even  show  he 
was  an  applicant  for  office  under  the  city  government.  The 
witnesses  qualify  even  this  by  saying,  "or  was  about  to  be." 
If  it  were  a  good  ground  for  new  trial  that  a  juror  was  in 
any  way  situated  as  to  make  it  desirable  for  him  to  make  fair 
weather  with  one  of  the  parties,  we  fear  few  verdicts  would 
stand.  To  justify  setting  aside  a  verdict  on  the  ground  of 
a  prejudiced  juryman,  either  the  fact  of  bias  should  appear,  or 
such  a  relation  between  the  parties,  as  that  of  kindred,  or  the 
actual  relation  of  master  and  servant,  from  which  the  law  in- 
fers bias.  It  would  be  extending  the  inference  beyond  all  rea- 
sonable bounds,  to  say  that  one  is  biased  who  is  seeking  to  be 
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the  servant  of  another,  or  who  is  about  to  seek  to  be  so.  It 
appears,  too,  from  the  counter-affidavits,  that  the  juror  had,  in 
feet,  been  discharged  from  the  city  service,  and  the  inference, 
if  any,  would  be  bias  against  the  city. 

2.  We  do  not  think  the  charge,  taking  it  altogether,  was 
unfair  to  the  plaintiff  in  error.  The  difference  between  dam- 
age to  the  fisheries  by  flooding  them  or  diverting  the  water, 
and  damage  by  making  them  less  accessible,  is  not  very  per- 
ceptible, and  the  judge  put  before  the  jury  fully  that  injury 
to  the  fisheries,  was  one  of  the  matters  for  them  to  pass  upon. 
Nor  in  his  statement  that  the  agreement  took  out  of  the  case 
damage  for  the  land  cut  off  on  the  side  of  the  river,  is  there, 
by  any  fair  inference,  any  exclusion  of  the  question  of  damage 
for  difficulty  of  access  to  the  fisheries.  The  whole  charge 
must  be  taken  together,  and  no  jury  at  all  attentive  to  the 
charge  could  be  misled.  It  is  evident,  too,  from  the  verdict, 
that  the  question  of  damages  for  difficulty  of  access  to  the 
fisheries  was  conside;^. 

3.  We  suspect  the  real  ground  of  this  motion  turns  on  the 
verdict  and  that  the  qtlier  grounds  are  only  put  in  as  a  make 
weight  We  think  the  verdict  not  contrary  to  the  testimony. 
We  know  nothing  of  the  high  character  of  the  witnesses  on 
one  side,  or  the  humbleness  of  those  on  the  other,  and  there 
is  certainly  a  plenty  of  testimony,  if  the  jury  believed  it,  to 
authorize  the  verdict.  As  to  the  fisheries,  we  cannot  but 
think  the  statements  of  some  of  the  witnesses  of  the  land 
owner  very  extravagant.  An  income,  such  as  they  estimate, 
would  make  the  fact  that  they  had  been  in  the  main  abandon- 
ed, inexplicable.  At  any  rate,  tRe  jury  are  not  only  the  legal, 
but  the  proper  judges  of  the  credibility  of  the  witnesses,  and 
it  would  be  a  violation  of  the  uniform  rulings  of  this  court 
for  us  to  interfere.  We  must  say,  too,  that  we  think  the 
plaintiffs  in  error  ought  to  be  satisfied.  They  have  got  more 
than,  under  their  own  oath  to  the  tax  receiver,  their  land  was 
worth.  Even  the  fisheries  do  not  seem  to  have  made  any 
large  element  of  its  value,  when  they  came  to  give  it  in  for 
taxes.     We  can  understand  how  counsel,  in  the  warmth  of 
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their  interest  for  their  clients,  may  see  very  great  damage  in 
this  appropriation,  but  a  jury,  under  oath,  or  a  court  of  review, 
must  take  a  far  less  onesided  view  of  the  matter. 
Judgment  affirmed. 


George  Favor,  plaintiff  in  error,  v^.  The  State  op  Geor- 
gia, defendant  in  error. 

1.  a  confession  induced  neither  by  hope  of  benefit  nor  fear  of  injury,  is  ad- 
missible. 

2.  Where  two  defendants  were  jointly  indicted,  jointly  arraigned,  and  plead- 
ed not  guilty,  and  the  jury  returned  a  verdict  finding  "  the  prisoner  at  the 
bar  guilty,"  no  legal  judgment  can  be  pronounced  thereon. 

Criminal  law.  Evidence.  Confessions.  Verdict.  Be- 
fore Judge  Underwood.  Coweta  Superior  Court.  March 
Adjourned  Term,  1874. 

There  was  no  evidence  to  show  that  the  confession  testified 
to  by  the  witness  Moses,  referred  to  in  the  decision,  was  in- 
duced by  hope  of  benefit  or  fear  of  injury. 

For  the  remaining  facts  see  the  decision. 

P.  F.  Smith,  for  plaintiff  in  error. 

Thomas  W.  Latham,  by  brief,  for  the  state. 

Wabner,  Chief  Justice. 

It  appears  from  the  record  in  this  case,  that  George  Favor 
and  Fannie  Tucker  were  joiittly  indicted  for  the  offense  of 
murder;  that  both  were  arrainged  and  pleaded  not  guilty.  The 
following  verdict  appears  in  the  record :  "We,  the  jury,  find 
the  prisoner  at  the  bar  guilty;''  signed,  John  Askew,  foreman. 
The  names  of  the  traverse  jurors  do  not  appear  in  the  record. 
A  motion  was  made  for  a  new  trial  and  to  set  aside  the  ver- 
dict, on  the  ground  that  the  verdict  was  contrary  to  law,  con- 
trary to  the  evidence,  and  because  there  were  two  defendants 
Vol.  uv.  17. 
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jointly  indicted  for  the  came  offense,  and  the  venlict  does  not 
specify  which  of  the  two  defendants  at  the  bar  was  found  guilty; 
that  the  verdict  was  too  indefinite,  and  uncertain.  Because 
the  court  erred  in  permitting  the  confessions  of  the  defendant 
to  be  given  in  evidence  to  the  jury,  said  confessions  having 
been  induced  by  fear.  The  court  overruled  the  motion  and 
the  defendant  excepted. 

1.  There  was  no  error  in  admitting  the  confession  of  the 
defendant  made  to  Moses,  under  the  statement  of  facts  dis- 
closed in  the  record.  The  verdict  of  the  jury  was  not  founded 
on  the  confessions  of  the  defendant  alone ;  there  was  other  cor- 
roborating evidence,  particularly  the  conduct  of  the  defendant 
when  search  was  being  made  for  the  body  of  the  deceased  in 
the  well  where  it  was  found,  and  therefore  the  verdict  was  not 
contrary  to  law,  under  the  evidence. 

2.  As  the  verdict  of  the  jury  is  presented  by  the  recoi'd  be- 
fore us,  no  legal  judgment  can  be  rendered  upon  it.  Two 
defendants  were  jointly  indicted  for  the  alleged  offense,  and 
both  were  jointly  arraigned  and  pleaded  not  guilty.  Which  of 
the  two  did  the  jury  try  and  find  guilty?  There  is  nothing 
in  the  record  going  to  show  that  the  defendants  severed  on 
the  trial,  or  that  either  of  them  was  tried  separately  from  the 
other.  The  question  recurs,  which  was  found  guilty  .by  the  jury? 
The  judgment  of  a  court  depriving  a  human  being  of  his  or  her 
life  upon  such  a  record  as  is  here  presented,  cannot  be  sus- 
tained by  this  court  or  any  other  court  where  life  and  liberty 
are  protected  by  law.  When  the  state  seeks  to  deprive  the 
citizen  of  his  or  her  life  and  liberty,  the  record  of  his  or  her 
conviction  must  affirmatively  show  on  the  face  thereof,  that  it 
has  been  done  in  accordance  with  the  laws  of  the  land.  It 
may  be  that  the  entire  record  of  the  case  in  the  court  below, 
»is  not  here,  but  there  was  no  suggestion  of  ^  diminution  of 
the  record ;  the  state,  as  is  quite  too  often  the  case  in  impor- 
rtant  criminal  cases  before  this  court,  was  only  represented  by 

the  brief  of  the  solicitor  general  of  the  circuit.  Why,  the 
,public  interest  of  the  state  in  criminal  prosecutions  before  this 
.court,  should  not  be  as  carefully  looked  after  and  attended  to, 
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as  the  cases  in  which  private  interests  alone  are  involved,  is 
not  at  all  apparent  to  us,  especially  in  view  of  the  proper  execu- 
tion and  enforcement  of  the  public  laws  of  the  land  for  the 
protection  of  the  people  thereof.  As  the  facts  appear  in  the 
record  before  us,  we  feel  constrained  to  reverse  the  judgment 
of  the  court  below  in  not  setting  aside  the  verdict  and  grant- 
ing a  new  trial. 

Judgement  reversed. 


54   fell 
91    521. 


The  Central  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  Reuben  W.  Carswell,  trustee,  tlefend- 
ant  in  error. 

An  action  against  the  Central  Railroad  and  Ranking  Company  for  a  trespass 
in  entering  upon  land,  occupying  it  with  its  road-bed,  cutting  down  the 
timber,  etc.,  is  properly  brought  under  the  act  of  1869,  in  the  county  where 
the  trespass  was  committed. 

Railroads!  Trespass.  Jurisdiction.  Venue.  Before  Judge 
Gibson.     Burke  Superior  Court.     May  Term,  1^74. 

Carswell,  as  trustee,  brought  trespass  against  the  Central 
Railroad  and  Banking  Company,  to  recover  damages  for  en- 
try on  his  lands,  cutting  timber,  moving  earth,  etc.  The  suit 
was  instituted  in  Burke  county,  where  the  lands  were  located 
and  the  trespass  was  committed.  The  defendant  pleaded  to  the 
jurisdiction,  alleging  that  the  action  should  have  been  brought 
in  Chatham  county,  where  its  principal  office  for  the  transac- 
tion of  business,  and  its  legal  residence  was  located. 

The  plea  was  overruled  and  the  defendant  excepted. 

J.  J.  Jones  ;  Jackson,  Lawton  &  Basinger,  for  plain- 
tiff in  error.  n 

Carswell  &  Denny;  Hook  &  Webb,  for  defendant. 
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McCay,  Judge. 

The  act  of  1869,  providing  that  the  words  "in  or  by  the 
running  of  the  cars  or  engines"  shall  be  struck  out  of  section 
3339  of  the  Code,  (Irwin's,)  leaves  that  section  very  broad.  It 
thus  covers  "injuries"  of  any  kind,  since  it  will  then  read 
that  the  action  may  l>e  brought  in  the  county  where  the  cQUse 
of  action  originated,  when  any  one  has  been  "injured"  in  per- 
son or  property.  Is  the  wrong  complained  of  in  this  case  an 
"injury"  to  the  person  or  property  of  the  complainant?  If 
so,  the  action  lies  in  the  county  where  the  cause  of  action 
originated.  If  there  be  any  other  proviso,  it  can  only  be 
that  tlie  road  must  run  into  the  county,  as  provided  by  the 
acts  of  1853  and  1856..  The  argument  attempted  to  be 
drawn  from'  the  words  used  by  Judge  Walker  in  35^ 
Georgia,  144,  is,  as  wo  think,  not  a  fair  one.  The  language 
is,  it  is  true,  a  little  inaccurate,  but  it  is  plain  from  the  whole 
decision  that  he  only  meant  that  the  Code  of  1863  did  not 
contain  the  broad  language  of  the  act  of  1869.  The  act  of 
1869  makes  the  law  fully  as  broad  as  that  act^  and  we^  for 
this  reason,  affirm  the  judgment. 

Judgment  affirmed. 


100    19tI 

\m  6561       Gilbert  Forbes,  treasurer,  plaintiff  in  error,  vs.  W.  W. 
Turner,  county  judge,  for  use,  defendant  in  error. 

1 .  An  award  upon  a  disputed  point  of  law  is  binding  upon  the  parties  to  the 
submission,  even  though  the  question  at  issue  was  erroneously  decided  by 
the  arbitrators. 

2.  A  county  treasurer  is  entitled  to  two  and  a  half  per  cent,  on  all  funds  re- 
ceived by  him,  and  to  a  like  per  cent,  on  all  amounts  paid  out. 

Arbitrament  and  award.  County  matters.  Before  Judge 
Buchanan.  Troup  Superior  Court.  November  Term, 
1874. 

For  the  facts  of  this  case,  see  the  decision. 
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Ferrell  &  LoNGLEY,  for  plaintiff  in  error, 
W.  W.  Turner,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  exceptions  filed 
to  the  award  of  arbitrators.  The  exceptions  filed  to- the  award 
were  demurred  to  as  being  insufficient  in  law  to  authorize 
the  court  to  set  it  aside.  The  court  sustained  the  demurrer 
and  overruled  the  exceptions,  whereupon  the  complaining 
party  excepted.  It  appears  from  the  record  that  Forbes, 
treasurer  of  Troup  oounly,  and  Turner,  the  county  judge  of 
said  county,  differed  as  to  the  amount  of  commissions  the  said 
Forbes,  as  treasurer,  was  entitled  to,  under  the  law  of  the  state, 
for  receiving  and  paying  out  the  county  funds,  the  treasurer 
contending  that  he  was  entitled  to  two  and  a  half  per  cent, 
on  all  money  received  by  him,  and  two  and  a  half  per  cent, 
for  paying  out  the  same;  Turner,  the  county  judge,  contend- 
ing that  the  treasurer  was  only  entitled  to  two  and  a  half  per 
cent,  for  receiving  and  paying  out  the  county  funds.  In  order 
to  settle  this  difference,  rather  -than  a  suit  should  be  brought 
in  the  courts,  the  parties  agreed,  in  writing,  on  the  10th  day 
of  November,  1874,  to  submit  the  question  to  the  arbitrament, 
judgment  and  award  of  ]Ferrell,  chosen  by  Forbes,  Speer,  cho- 
sen by  Turner,  and  Thomasson,  chosen  by  Ferrell  and  Speer. 
The  arbitratoi-s,  after  being  duly  sworn — that  is  to  say,  a  ma- 
jority of  them — made  an  award,  in  which  they  decided  that 
Forbes,  the  county  treasurer,  under  the  law  of  the  state,  was 
only  entitle<1  to  two  and  a  half  per  cent,  commissions  for  re- 
ceiving and  paying  out  the  county  funds;  and  the  question  is, 
whether  the  court  below  erred  in  holding  that  this  was  a  legal, 
valid  award,  and  in  overruling  the  exceptions  thei^to?  The 
court  below  did  not  decide  what  commissions  the  treasurer 
was  entitled  to  receive;  that  question  was  not  before  it  for  de- 
cision. The  only  question  for  the  decision  of  the  court,  and 
the  only  question  which  it  did  decide  was,  that  the  exceptions 
filed  to  the  award  were  not  sufficient  iu  law  to  set  it  aside. 
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Ill  our  judgment  there  was  no  error  iu  overruling  the  excep- 
tions to  the  award  of  the  arbitrators,  according  to  the  repeated 
rulings  of  this  court:  Anderson  vs.  Taylor j  41  Oeorgia  Re- 
ports, 10,  and  other  cases.  Parties  may  refer  disputed  ques- 
tions of  law,  as  well  as  disputed  questions  of  fact,  to  the  de- 
cision of  arbitrators,  and  their  award  will  be  as  binding  upon 
them  iu  the  one  case  as  in  the  other.  We  think  that  the  ar- 
bitrators in  this  case  erred  in  their  judgment  as  to  the  amount 
of  commissions  which  the  county  treasurer  was  entitled  to 
receive,  under  the  law  of  tlie  state,  as  we  held  in  the  case 
of  The  Ordinary  of  Monroe  County  vs.  Proctor ,  treasurer^  54 
Georgiay  172.  But  that  djd  not  make  tljp  award  of  the  arbi- 
trators in  this  case  an  illegal  award,  for  the  reason  that  the 
parties  agreed  to  abide  by  the  judgmeut  of  their  own  chosen 
arbitrators  upon  the  question  submitted  to  them  for  their  de- 
cision. The  award  was  made  as  to  the  commissions  to  which 
the  treasurer  was  entitled,  under  the  law  of  the  state,  by  the 
judges  of  his  own  selection  to  decide  that  identical  question, 
and  he  is  bound  by  their  judgment.  It  will  not  do  to  say 
that  parties  can  agree  to  submit  a  disputed  question  of  law 
to  their  own  chosen  arbitrators,  and  when  they  have  made 
their  award  upon  the  question  submitted,  then  for  one  of  the 
parties  to  repudiate  that  award  and  declare  that  he  will  not 
be  bound' by  it,  because  the  judges  of  his  own  selection  have 
^rred  in  their  judgment  as  to  the  question  of  law  submitted, 
or  have  misconstrued  it;  and,  therefore,  he  will  appeal  to  tlie 
courts  to  interpret  the  law,  when  his  own  chosen  arbitrators 
have  already  decided  tiiat  identical  question.  If  such  a  rule 
was  to  be  recognized  and  adopted,  the  award  of  arbitrators 
would  not  be  worth  much  in  settling  dispute  questions,  ei- 
ther of  law  or  fact.  Although  the  arbitrators  may  liave  erred 
in  their  judgment  in  construing  or  interpreting  the  question 
of  law  submitted  (p  them,  still  it  was  their  judgment,  and 
the  parties  are  bound  by  it  in  that  ease,  for  the  simple  reason 
that  they  agreed  to  abide  that  judgment  upon  the  question 
submitted  for  their  decision. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Peacock,  Chapman  &  Company,  plaintiflfe  in  error,  vs. 
Benajah  Peacock,  defendant  in  error. 

1.  Where  a  motion  was  made,  served  and  filed  at  the  proper  time  for  a 
a  new  trial,  and  before  the  brief  of  testimony  was  agreed  upon,  approved 
and  filed,  the  judge,  of  his  own  motion,  set  aside  the  verdict  as  contrary  to 
his  charge,  and  on  exception  filed,  his  order  was  reversed  by  this  court : 

Neldf  that  it  was  not  error  in  the  judge,  at  the  term  of  the  return  of  the  re- 
mittitur from  this  court,  to  j)ermit  the  movant  to  file  his  brief  of  testimony, 
and  to  approve  the  same,  and  then  to  hear  and  determine  the  motion. 

2.  There  was  no  error  in  the  judgment  granting  the  new  trial. 

New  trial.  Practice  in  the  Superior  Court.  Before  Judge 
James  Johnson,  Muscogee  Superior  Court.  May  Term^ 
1874. 

Benajah  Peacock  brought  complaint  against  Peacock,  Chap- 
man &  Company  on  a  due-bill  for  $730  57,  dated  April  6tl», 
1871.  The  defendants  pleaded  part  payment  of  $350  00, 
and  set-off  amounting  to  $388  61.  The  case  came  on  for 
trial  at  the  May  term,  1873,  when  the  jury  returned  a  ver- 
dict for  the  plaintiff  for  $8  51.  The  court,  on  its  own  mo- 
tion, immediately  upon  the  return  of  the  verdict,  set  the  same 
aside  and  ordere<l  a  new  trial,  because  contrary  to  the  charge 
and  the  evidence.  No  brief  of  the  testimony  was  filed.  This 
ruling  was  reversed  for  irregularity  by  this  court :  See  bOtJi 
Gem'gia  Repoi^j  595. 

On  the  return  of  the  remittitur  at  the  May  term,  1874,  tho 
plaintiff  presented  a  motion  for  a  new  trial,  together  with  u 
brief  of  evidence.  The  defendants  <»bjected  to  the  hearing  of 
this  motion,  because  not  made  at  the  term  during  which  the 
trial  was  had,  and  because  no  brief  of  the  testimony  was  then 
filed.     The  objection  was  overruled  and  defendants  except e<l. 

The  verdict  was  manifestly  contrary  to  the  evidence.  The 
charge  of  the  court  is  not  embraced  either  in  the  bill  of  ex- 
ceptions or  the  record. 

The  court  ordered  a  new  trial,  and  the  defendants  ex- 
cepted. 
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Error  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

Pea  BODY  &  Brannon,  for  plaintiffs  in  error. 

Blandford  &  Garrabd  ;  B.  B.  Hinton,  for  defendant. 

McCay,  Judge. 

1.  There  was,  in  fact,  no  judgment  of  the  court,  not  even 
a  verdict,  until  the  return  of  the  remittitur.  The  verdict  had 
been  set  aside  by  the  order  of  the  court.  True,  the  plain- 
tiff^ excepted,  and  that  judgment  was  reversed ;  but  it  was 
the  judgment  of  the  court  until  it  was  reversed.  Had 
there  been  no  exception  taken,  would  the  parties  not  have 
been  bound  by  it?  The  judgment  would  have  been  a  de- 
cisive judgment  or  decree  of  the  court,  the  subject  mat- 
ter of  a  bill  of  exceptions  and  would  have  concluded  the 
parties  had  they  not  excepted  to  it.  And  so  they  thought, 
and  did  except.  Suppose  the  verdict  had  not  been  put 
on  the  miqutes,  and  a  motion  made  at  the  next  term  to 
put  it  on  the  minutes  nunc  pro  tune  f  Would  not  a  motion 
for  new  trial  then  be  in  time?  The  statute  requiring  a  mo- 
tion for  new  trial  to  be  made  at  the  term  of  the  trial,  is  to  be 
construed  reasonably.  True,  one  of  the  reasons  of  it  is,  that 
then  is  the  best  time  to  get  at  the  facts,  the  parol  rulings,  and 
a  brief  of  the  testimony.  But  another,  and  the  ancient  rea- 
son, was  that  the  repord  was  complete  within  four  days,  and 
the  parties  had  a  right  to  treat  the  litigation  ended :  See 
Spann  V8,  Clarhy  47  Georgia,  374 ;  Goody  vs.  Highiower,  1 
Kelly y  252,  (4th  head-note);  Tarver  vs.  McKay ^  15  Georgia^ 
368 ;  Candler  vs.  Hammond^  23  Georgia^  414.  Assuming 
that  the  defendant  was  entitled  to  a  new  trial  on  the  merits 
of  his  case,  it  would  be  a  total  perversion  of  the  intention  of 
the  new  trial  laws  to  deny  it  because  he  did  not,  un<ler  the 
circumstances,  move  for  it  at  the  term.  The  judge,  of  his 
own  motion,  set  aside  the  verdict.  He  had  nothing  to  move 
for.     To  move  would  have  been  disrespectful  to  the  court, 
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since  to  do  so,  he  would  have  to  refuse  to  recognize  the  order 
of  the  court.  The  act  of  the  court  ought  not  to  injure  any 
man.  It  must  also  be  remembered  that  a  motion  was,  in 
fact,  made  at  the  proper  term,  and  service  of  it  acknowledged. 
The  motion  was  not  completed  by  filing  a  brief  of  the  testi- 
timony,  because  of  the  order  of  the  judge  setting  aside  the 
verdict.  Why  does  not  the  party  have  a  right  to  amend  his 
motion  by  now  filing  the  brief?  See  Pope  V8,  Toombs^  20 
Georgia,  762  ;  Dunn  vs.  Crozier,  17  Georgia,  70 ;  Hamilton 
V8.  Conyei*8,  25  Ibid.,  J  68  ;  41  Ibid.,  557. 

2.  Upon  the  merits  of  the  motion,  we  think  there  was  no 
abuse  of  the  discretion  of  the  court.  The  verdict  was  not 
sustained  by  the  evidence.  The  jury  doubtless  did  as  they 
thought  right.  Perhaps,  in  good  morals,  the  father  ought  to 
pay  this  debt;  but  the  obligation  to  do  so  is  not  made  out  ac- 
cording to  law,  and  courts  and  juries  are  bound  by  the  law. 
There  are  many  imperfect  obligations,  whicli,  whilst  men  of 
high  honor  acknowledge  them,  the  law  does  not  recognize, 
and  so  far  as  we  can  judge,  this  seems  to  be  one  of  them. 

Judgment  affirmed. 


Edmund  Byne  et  al.,  plaintiffs  in  error,  vs.  William  Byne,  

defendant  in  error.  ^^  ^\ 

When  on  application  for  an  injunction,  the  chancellor  grants  a  temporary  res- 
training order  until  the  hearing,  and  after  this  and  before  the  hearing,  the 
defendant  violates  said  restraining  order,  and  takes  possession  of  land  in 
defiance  thereof,  it  is  competent  for  the  chancellor  at  the  hearing,  though 
he  may  refuse  the  injunction,  to  direct  the  sheriff  to  restore  the  parties  to 
their  status  at  the  time  the  bill  was  filed. 

Injunction.     Before  Judge  Gibson.     Burke  county.     At 
Chambers.     February  11th,  1875. 

The  above  head-note  sufficiently  reports  this  case. 

John  J.  Jones;  S.  A.  Cocker;  R.H.  Clark,  for  plain- 
tiffs in  error. 

A.  M.  Rogers;  John  T.  Shewmake,  for  defendant. 
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McCay,  Judge. 

Uiitler  the  judgment  of  the  chancellor  in  this  case  the  defend- 
ants ill  the  bill  were  clearly  in  contempt  of  his  order.  He  so 
finds,  in  terms,  and  declares  that  the  possession  ought  to  be  re- 
stored, as  it  was  when  this  bill  was  filed.  The  only  question  is 
whether  it  was  competent  for  the  court  to  take  the  method  he 
did  to  enforce  his  judgment  declaring  they  had  violated  the  in- 
junction. Ordinarily,  the  process  of  attachment  for  contempt 
is  the  mode  of  enforcing  a  judgment  that  an  injunction  has 
been  violated :  Code,  sections  4218,  4216.  But  we  do  not 
see  that  this  remedy  is  the  only  remedy.  Section  4213  de- 
clares that  the  court  may  mould  its  decrees  to  meet  the  exi- 
gencies of  the  case,  and  to  enforce  them  when  rendered.  As 
a  matter  of  course,  the  enforcement  ought  not  to  be  oppres* 
sive,  but  within  fair  limits  we  see  no  limitation  of  the  judge 
to  the  process  of  attachment.  In  England  there  was  a  writ 
of  assistance  by  which  an  officer  did  just  what  the  sheriff  is 
directed  to  do  here.  We  think  the  defendant  has  nothing  to 
complain  of.  The  remedy  adopted  is  less  harsh  than  that  of 
an  order  of  imprisonment,  and  is  perhaps,  under  the  evidence, 
the  one  most  likely  to  attain  with  peace  the  end  sought.  We 
recognize  it  as  true  that  the  only  right  of  the  judge  to  pass 
any  order  turns  upon  his  jihlgment  that  the  defendants  were 
in  contempt.  But  we  think  thai  the  judge  does  distinctly  ad- 
judge by  his  order.  And  as  we  have  said,  we  do  not  think 
he  is  confined  to  the  process  of  attachment  for  the  enforce- 
ment of  his  judgment. 

Judgment  affirmed. 


William  Byne,  plaintiff  in  error,  t?«.  Edmund  Byne  d  aZ., 
defendants  in  error. 

Where  the  evidence  submitted  to  the  chancellor  upon  the  hearing  of  a  motion 
for  injunction  was  conflicting,  his  discretion,  exercised  in  refusing  the  appli- 
cation, will  not  be  controlled. 
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Injunction.  Before  Judge  Gibson.  Burke  county.  At 
Chambers.     February  11th,  1875. 

For  tlie  facts  of  this  case,  see  the  decision. 

A.  M.  RoDGERS;  John  T.  Shewmake,  for  plaintiff  in  er- 
ror. 

John  J.  Jones;  R.  H.  Clark;  S.  A.  Corker,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ants, Edmund  Byne  and  Louis  H.  Routzahn,  alleging  that 
the  defendants  have  entered  upon  and  are  in  possession  of  his 
land,  and  refuse  to  move  away;  that  he  rented  the  land  to 
Routzahn  for  the  year  1873,  but  declined  to  rent  it  to  him  for 
another  year.  At  the  beginning  of  the  year  1874  Edmund 
Byne,  the  other  defendant,  moved  his  family  there,  and  both 
defendants  anti  their  families  are  living  upon  the  land,  c<m- 
trary  to  the  wishes  of  complainant,  and  refuse  to  move  away, 
both  denying  that  they  hold  the  premises  under  him;  that  he 
sued  out  a  warrant  against  Routzahn  as  a  tenant  holding  over; 
that  he  filed  a  counter-afiidavil,  and  the  procee<lings  have 
been  returned  to  the  superior  court,  and  complainant  is  un- 
able to  obtain  possession  of  his  property ;  that  said  defend- 
ants threaten  violence  to  complainant  and  his  tenants,  and 
prevent  him  from  the  cultivation  of  his  said  land,  etc.,  to  his 
great  damage  and  irreparable  injury,  and  that  said  defendants 
are  insolvent.  Wherefore  he  prayed  that  the  defendants  might 
be  enjoined  and  restrained  from  any  interference  with  the  use 
and  occupation  by  complainant  and  his  servants  of  the  "Pond 
field "  and  the  *'  Henry  Byne  place,"  and  from  committing 
any  further  disturbance  or  waste  thereon.  The  presiding 
judge  granted  an  order  to  show  cause  why  the  injunction 
prayed  for  should  not  be  granted,  and  in -the  meantime  grant- 
ed a  restraining  order  until  the  hearing  thereof.  The  defend- 
ants answered  the  bill,  denying  the  complainants'  title  to  the 
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land,  alleging  that  it  was  the  property  of  Henry  Byne  at  the 
time  of  his  death,  who  died  in  possession  of  the  same ;  that 
John  S.  Byne  was  his  administrator,  and  defendants  held  pos- 
session of  the  land  under  him  as  his  tenants.  John  S.  Byne 
filed  his  affidavit,  affirming  the  truth  of  the  defendants'  an- 
swer, and  prayed  that  he  might  be  made  a  party  defendant  to 
the  complainant's  bill,  alleging  that  he  was  solvent,  and  able 
to  respond  to  the  complainant  in  damages  for  the  acts  of  his 
tenants  in  respect  to  their  possession  of  the  land  in  contro- 
versy. There  were  several  affidavits  read  on  the  hearing  be- 
fore the  judge,  which,  as  is  usually  the  case,  were  conflicting. 
The  presiding  judge  refused  to  gmnt  the  injunction  prayed 
for,  and  the  complainant  excepted.  The  granting  and  con- 
tinuing of  injunctions,  must  always  rest  in  the  sound  discre- 
tion of  the  judge  according  to  the  circumstances  of  each  case: 
Code  3220.  In  view  of  the  facts  contained  in  the  record  of 
this  case,  we  will  not  interfere  to  control  the  exercise  of  the 
discretion  of  the  presiding  judge  in  refusing  the  injunction. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Charles  A.  Robbe,  plaintiff  in  error,  vs,  W.  C.  Hewitt, 
defendant  in  error. 

1.  Where  an  order  was  passed  allowing  the  defendants  thirty  days  after  the 
adjournment  of  court  within  which  to  prepare  a  motion  for  a  new  trial, 
and  to  have  the  same  allowed  by  the  judge,  and  within  which  to  prepare 
and  have  approved,  or  agreed  to,  a  brief  of  the  evidence,  all  of  which  was 
done  within  the  time  specified,  but  the  judge,  in  passing  upon  the  brief  of 
testimony,  ordered  the  same  to  be  filed,  the  failure  to  file  the  motion  and. 
the  brief  cf  the  testimony  in  the  clerk's  ofiice  within  the  thirty  days,  was 
not  a  valid  ground  on  which  to  dismiss  the  motion. 

2.  The  judgment  of  the  court  below  in  ordering  a  new  trial  will  not  be  inter- 
fered with  unless  his  discretion  has  been  manifestly  abused. 

New  trial.  Practkse  in  the  Superior  Court.  Before  Judge 
McCuTCHBN.  Catoosa  County.  At  Chambers.  Novem- 
ber 9th,  1874. 
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For  the  faets^  see  the  decision. 

Johnson  &  McCamy,  for  plaintiff  in  error. 

A.  T.  Hackett;   Shumate  &  Williamson;   L.  E. 
Bleckley,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant on  an  open  account,  and  to  enforce  a  mechanic's  lien. 
On  the  trial  of  the  case,  the  ]wty  found  a  verdict*  for  the 
plaintiff  for  the  sum  of  $702  10,  with  interest,  and  decreed  a 
mechanic's  lien  on  the  proi)erty  anA  premises  upon  which  the 
gas-works  were  erected.  The  defendant  made  a  motion  for  a 
new  trial  on  the  ground  that  the  verdict  was  strongly  and 
decidedly  against  the  evidence,  and  the  weight  of  the  evi- 
dence, and  because  the  verdict  was  contrary  to  the  charge  of 
the  court,  and  for  newly  discovered  evidence.  The  court,  on 
hearing  the  motion,  granted  a  new  trial,  whereupon  the  plain- 
tiff excepted. 

1.  When  the  motion  for  a  new  trial  came  on  to  be  heard 
the  plaintiff  moved  the  court  to  dismiss  it  on  the  ground  that 
the  motion  for  new  trial  and  brief  of  evidence  had  not  been 
filed  in  the  office  of  the  superior  court  of  Catoosa  county 
within  thirty  days  from  the  adjournment  of  said  court,  which 
motion  was  oveiTuled,  and  the  plaintiff  excepted.  It  app^rs 
from  the  record,  that  on  the  last  day  of  the  court  at  which 
the  trial  was  had,  there  not  being  time  to  prepare  the  motion 
for  a  new  trial,  the  court  passed  an  order  that  the  defendant's 
counsel  should  have  thirty  days  from  the  adjournment  of  the 
court  to  make  out  a  motion  for  new  trial  and  have  the  same 
allowed  by  the  judge,  and  within  which  to  prepare  and  have 
allowed,  or  agreed  to  by  counsel,  a  brief  of  the  testimony  in 
the  case,  which  order  was  granted  on  the  7th  of  August,  1874. 
On  the  31st  of  August  thereafter  the  brief  of  the  testimony 
was  agreed  to  by  counsel,  approved  by  the  judge,  and  ordered 
to  be  filed.     When  the  motion  for  a  new  trial  was  presented 
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to  the  plaintiff's  counsel  on  the  8th  of  September,  they  agreed 
in  writing  to  waive  the  filing  of  the  motion  for  new  trial  and 
brief  of  evidence,  and  agreed  that  the  same  be  retained  for 
the  purpose  of  a  hearing  at  Murray  or  Whitfield  court,  re- 
serving their  right,  if  they  had  any,  because  of  the  papers 
not  having  been  filed  in  thirty  days  from  the  adjournment  of 
the  court.  By  the  consent  of  the  parties,  the  motion  for  a 
new  trial  was  heard  at  chambers  on  the  9th  of  November, 
1874,  when  the  motion  to  dismiss  was  made.  The  order  of 
the  judge  did  not  S{>ecify  within  what  time  the  brief  of  the 
evidence  should  be  filed,  fbr  the  reason,  we  presume,  that  the 
motion  for  new  trial  was  to  be  heard  in  vacation,  and  the 
brief  of  the  evidence  had'  been  agreed  to  by  the  counsel,  and 
approved  by  the  judge,  therefore  the  filing  of  it  in  the  clerk's 
office  prior  to  hearing  the  motion  would  have  been  a  mere 
matter  of  form  not  affecting  the  merits  of  the  motion  on  the 
hearing  thereof. 

Under  the  facts  of  the  case,  there  was  no  error  in  the  refusal 
of  the  court  to  dismiss  the  motion  for  a  new  trial. 

2.  The  main  question  in  issue  l)etween  the  parties  on  the  trial 
of  the  case,  was  as  to  the  performance  of  the  gas-works  which 
the  plaintiffhad  erected  on  the  defendant's  premises,  and  wheth- 
er, under  the  evidence,  the  plaintiff  was  entitled  to  a  mechanic's 
lien.  In  view  of  the  evidence  contained  in  the  record,  the 
granting  of  the  new  .trial  by  the  presiding  judge  was  not  such 
an  abuse  of  the  discretion  vested  in  him  by  law  as  to  make  it 
ill^l. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Ella  S.  Wells,  plaintiff  in  error,  vs.  L.  N.  Smith  &  Com- 
pany, defendants  in  error. 

A  married  woman  who  has  a  separate  estate,  may  engage  her  husband  to  act 
as  her  agent  in  the  transaction  of  any  business  she  may  have,  and  if  she  do 
so,  his  acts  as  such  agent  stand,  as  to  her  and  the  world,  as  do  the  acts  of 
other  agents. 
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Husband  and  wife.  Principal  and  agent.  Before  Judge 
James  Johnson.  Muscogee  Superior  Court.  November 
Term,  1874. 

An  execution  in  favor  of  Smith  &  Company  against  S.  T. 
&  H.  P.  Wells  was  levied  upon  certain  personalty  as  the  prop- 
erty of  H.  P.  Wells.  A  claim  thereto  was  interposed  by  his 
wife,  Ella  S.  Wells.  Upon  the  trial  of  the  issue  thus  formed 
the  court  charged  the  jury  as  follows:  "That  if  it  should  ap- 
pear from  the  testimony  in  this  case  that  the  claimant,  Ella 
S.  Wells,  had  trust  property,  the  right  to  the  use  thereof  be- 
ing in  her,  and  she  permitted  her  husband,  H.  P.  Wells,  one 
of  the  defendants  in  fi.  fa.,  to  have  possession  of  her  said 
trust  money  and  buy  pn)perty  with  it,  the  property  thereby 
bought  was  his  pro|)erty,  and  subject  to  this  fi.  /a.,  and  if  she 
wished  it  otherwise,  she  could  go  and  buy  the  property  herself 
as  a  feme  sole,  or  give  authority  in  writing  for  it  to  be  done." 

Counsel  for  claimant  requested  the  court  to  charge  as  fol- 
lows :  "  If  they  believe  from  the  evidence  that  the  claimant  was 
a  mari'ied  woman,  and  had  a  separate  estate,  and  gave  to  her 
husband  money,  being  part  of  said  estate,  to  purchase  for  her 
the  property  claimed,  and  the  husband  so  purchased  it,  then 
.the  property  is  not  subject  to  the  plaintiff's  fi.  fa^ 

The  court  refused  thus  to  charge.  To  the  i  nstructions  given 
and  the  refusal  to  charge,  the  claimant  excepted. 

The  jury  found  the  property,  subject.  Error  is  assigned 
upon  the  above  grounds  of  exception. 

B.  H.  Crawford;  W.  A.  Little,  for  plaintiff  in  error. 

G.  E.  Thomas,  for  defendants. 

McCay,  Judge. 

We  see  no  reason  why  a  married  woman  who  has  a  separ- 
ate estate,  may  not  make  her  husband  her  agent  He  may 
make  her  his  agent.  He  may  be  her  trustee :  Code,  section 
1759.     We  think  the  charge  of  the  court  was  entirely  too 
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sweeping.  Without  doubt,  if  the  wife  let  the  husband  have 
her  money,  and  lie  bought  property  with  it,  in  his  own  name, 
a  purchaser  from  him,  without  notice,  wouhi  be  protected. 
But  a  creditor,  unless  he  gives  credit  on  the  faith  of  the  prop- 
erty, does  not  stand  in  the  same  situation.  No  property  is,  or 
ought  to  be,  subject  to  a  man's  debts,  unless  it  be  his,  or  un- 
less the  true  owner  permits  him  to  act  as  to  it  in  such  a  way 
as  to  entrap  others  to  givecredit  on  it,  and  then  it  is  subject,  not 
because  it  is  his,  but  by  reason  of  the  equity  which  arises  in 
favor  of  the  purchaser  or  creditor,  who  has  been  allowed  to 
be  deceived  by  the  negligence  or  fraud  of  the  true  owner. 
There  seems  to  be  nothing  in  tlie  evidence  to  show  that  this 
property  is  subject.  And  as  the  jury  must  have  acted  on  this 
charge,  erroneous  as  it  was,  there  ought  to  be  a  new  trial. 
Judgment  reversed. 


AsHER  Ayres,  plaintiff  in  error,  vs.  T.  L.  Taylor,  defend- 
ant in  error. 

There  being  no  question  of  fact  involved  upon  the  hearing  of  a  case  brought 
up  by  writ  of  certiorari  from  a  justice's  court,  and  the  superior  court  having 
made  a  final  decision  thereon  without  sending  the  same  back  with  instnic- ' 
tions,  its  discretion  will  not  be  controlled  unless  manifestly  abused. 

Certiorari.     New  trial.    Judgments.     Before  Judge  Hill. 
Bibb  Superior  Court.     October  Term,  1874. 

This  case  is  sjufficiently  reported  in  the  decision. 

NiSBET,  Baooi^  &  HiNES,  by  John  C.  Rutherford,  for 
plaintiff  in  error. 

A.  Proudfit,  by  Samuel  Hall,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  certiorari  from  a  justice's  court,  on  the  iiearing 
of  which  in  the  superior  court  the  certiorari  was  sustained, 
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and  a  judgment  awarded  in  favor  of  the  plaintiff  for  the  sum 
of  $48  50.  To  the  awarding  of  said  judgment  the  defendant 
excepted.  By  the  3d  section  of  the  act  of  1860,  (substantially 
embodied  in  the  4067th  section  of  the  Code,)  it  is  declared 
"that  in  all  cases  where  the  error  committed  in  a  justice's 
court  is  an  error  in  law  which  must  finally  govern  the  case,  and 
in  all  other  ease^  where  the  judge  of  the  superior  court  shall 
be  satisfied  there  is  no  question  of  fact  involved  which  makes 
it  necessary  to  send  the  case  back  for  a  new  hearing  in  the 
justice's  court,  then  it  shall  be  the  duty  of  said  judge  to  make 
a  final  decision  in  said  case,  without  sending  it  back  to  the 
justice's  court  with  instructions."  In  this  case,  the  judge  of 
the  superior  court  was  satisfied  that  there  was  no  question  of 
fact  involved  wliich  made  it  necessary  to  send  the  case  back 
to  the  justice's  court  for  a  new  hearing,  and  this  court  will 
not  control  the  exercise  of  the  discretion  conferred  on  the 
judge  by  the  statute,  unless  that  discretion  has  been  mani- 
festly abused.  It  appears  from  the  evidence  in  the  record 
that  the  services  rendered  by  the  plaintiff  for  the  defendant, 
was  worth  the  amount  charged  therefor,  as  well  for  the  re- 
covery of  his  own  property,  which  might  have  been  lost  to 
him  but  for  the  services  rendered  by  the  plaintiff,  as  the 
$98  00  in  money  which  was  recovered  for  him.  From  the 
facts  disclosed  by  the  record,  there  was  not  such  an  abuse  of 
the  discretion  conferred  by  the  statute  on  the  judge  of  the  su- 
perior court  in  making  a  final  decision  in  the  case,  without 
sending  it  back  to  the  justice's  court,  which  will  authorize 
this  court  to  interfere  and  control  the  exercise  of.it. 
Let  the  judgment  of  the  court  l^elow  be  affirmed. 


Vol.  LI  v.  1 8. 
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Louis  Putney,  plaintiff  in  error,  vs.  Swift,  Murphy  & 
(Company,  defendants  in  error. 

If  A  and  B  contract  that  A  shall  serve  6  as  a  clerk  for  four  months  at  a  speci- 
fied rate  per  month,  and  B  refused,  on  the  application  of  A,  to  permit  him 
to  enter  on  the  work,  A  has  a  right  to  recover,  not  his  four  months*  wages, 
but  the  damages  which  have  come  to  him  from  B's  breach  of  contract. 

Contracts.  Damages.  Master  and  servant  Before  Judge 
James  Johnson.  Muscogee  Superior  Court  November 
Term,  1874. 

Putney  brought  suit  against  Swift,  Murphy  &  Company, 
alleging  that*  on  the  5th  of  December,  1869,  defendants  em- 
ployed him  as  yardsman  and  shipper  for  their  warehouse,  from 
the  Ist  of  January,  1870,  to  the  1st  day  of  June  of  the  same 
year;  that  defendants  were  to  pay  him  at  the  rate  of  $75  00 
per  month  for  such  service;  that  on  the  1st  of  January,  1870, 
plaintiff  went  to  defendants  and  offered  to  carry  out  said  con- 
tract and  enter  on  the  duties  which  he  had  contracted  to  per- 
form ;  that  defendants  refused  to  allow  plaintiff  to  perform  his 
contract,  and  refused  to  pay  him  the  amount  stipulated. 

Defendants  pleaded  the  general  issue. 

The  court  charged  the  jury,  "that  the  measure  of  damages 
contended  for  by  plaintiff's  counsel,  to-wit:  that  if  the  con- 
tract was  made,  as  alleged  by  plaintiff,  and  defendants  refused 
to  accept  the  services  of  plaintiff  under  said  contract,  that  the 
plaintiff  was  entitled  to  recover  the  money  agreed  to  be  paid 
plaintiff  by  ^defendants,  is  not  the  measure  of  damages  in  this 
case;  but  plaintiff  is  only  entitled  to  recover  such  damages  as 
he  has  shown  that  he  has  sustained  by  reason  of  the  refusal  of 
defendants  to  accept  his  services;  that  he  can  only  recover  the 
difference  between  what  he  was  to  receive  for  his  services  and 
what  he  may  have  received  or  could  have  receiver!  from 
others.'* 

To  this  charge  the  plaintiff  excepted. 

The  jury  found  for  the  plaintiff  five  cents. 

Error  is  assigned  upon  the  above  ground  of  exception. 
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Blandpord  &  Garrard,  for  plaintiff  in  error. 
No  appearance  for  defendants. 

McCay,  Judge. 

The  cases  in  8  Georgia,  190,  14  Ihid.,  135,  and  21  Ibid., 
167,  are  all  cases  where  the  servant  (overseer,)  had  actually 
entered  upon  the  performance  of  the  duties  undertaken  and 
was  discharged;  and  the  provisions  of  section  221?  apply  to 
the  same  state  of  facts.  The  case  at  bar  is  not  that  case. 
Here  the  relation  of  master  and  servant  did  not,  in  fact,  com- 
mence. The  employee  did  not  enter  on  the  service.  The 
books  make  a  clear  distinction  in  the  cases.  The  rule,  as  laid 
down  in  8  Oeorgiay  192,  and  adopted  by  the  Code,  is  taken 
from  the  summary  of  Mr.  Smith  in  his  book.  Master  and 
Servant,  page  95,  and  is,  in  terms,  applicable  to  a  servant 
wrongfully  discharged.  A  suit  for  refusing  to  permit  the 
plaintiff  to  enter  on  the  duties  he  is  employed  to  perform 
stands  on  a  different  footing.  He  can  only  recover  the  dam- 
ages he  has  suffered.  It  stands  like  any  other  breach  of  con- 
tract, as  a  contract  to  buy  corn  or  cotton,  or  to  do  any  other 
thing.  The  measure  of  damages,  as  laid  down  in  8  Georgia, 
192,  and  the  Code,  seems  anomalous,  and  it  is  difficult  to  sus- 
tain them,  either  on  principle  or  by  authorities.  That  case, 
and  the  other  cases  in  our  books  and  the  provisions  of  the 
Code,  all  apply  to  overseers;  and  whilst  it  is  not  apparent  that 
there  ought  to  be  any  distinction  between  this  class  of  servants 
and  others,  yet  as  they  were  a  large  and  influential  class,  un- 
der our  old  system  special  rules  might  be,  for  reasons  of  pub- 
lic policy,  applicable  to  them.  Undoubtedly,  at  common  law^ 
even  as  to  discharged  servants,  the  measure  of  damages  was 
for  the  jury,  under  the  proof.  It  might  be  less  or  more  than 
the  contract  price :  See  Smith  on  Master  and  Servant,  98,  99. 
We  do  not  feel  authorized  to  go  further  than  these  cases  and 
the  Code  go,  to-wit :  to  apply  the  rule  further  than  to  dis- 
charged servants.    Obviously,  the  rule  is  not  a  fair  one.    The 
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servant  may  have  got  no  damage.  He  may  have,  in  &ct,  got 
better  wages,  and  it  is  bad  policy  to  encourage  one  to  stay  idle. 
We  think  the  charge  of  the  court,  under  the  facts  of  the  case, 
was  right. 

Judgment  affirmed. 


William  H.  Visage,  plaintiff  in  error,  w.  John  D.  Mc- 
Kellar d  aJ.,  defendants  in  error. 

Where  the  transactions  between  the  parties  were  complicated,  and  the  affida- 
vits in  support  of  the  bill  and  answer  respectively  were  conflicting,  the  dis- 
cretion of  the  chancellor  in  granting  an  injunction  and  appointing  a  re- 
ceiver, will  not  be  controlled. 

Injunction.  Receiver.  Before  Judge  Hill.  Bibb  Coun- 
ty.    At  Chambers.    January  18th,  1875. 

For  the  facts,  see  the  decision. 

PoE,  Hall  &  Lofton,  for  plaintiff  in  error. 

J.  &.  J.  C.  Rutherford,  for  defendant. 

Warner,  Chief  Justice. 

On  January  3d,  1873,  Visage  exchanged  with  McKellar 
one  hundred  and  one  acres  of  land  in  Bibb  county  for  four 
hundred  acres  in  Terrell  county.  Visage  made  McKellar  a 
deed  to  the  Bibb  land,  and  took  McKellar's  bond  for  title  to 
Terrel  land  agreeing  to  pay  twenty  bales  of  cotton  as  difference 
in  exchange.  Upon  this  Visage  surrendered  possession  of 
the  Bibb  land  and  moved  on  that  in  Terrell  county.  McKellar 
put  tenants  on  the  Bibb  land,  and  in  June,  1873,  sold  it  to  Clay 
for  $1,000  00,  in  two  installments  of  $500  00  each,  due,  re- 
spectively, on  25th  day  of  December,  1873  and  1874,  and 
gave  him  bond  for  titles ;  previously  he  had  procured  from 
Visage  another  deed  to  this  land,  made  to  him  as  trustee  for 
his  wife,  but  Clay  objecting  to  treat  with  him  as  trustee,  he 
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destroyed  this  last  deed ;  afterwards  he  indorsed  and  delivered 
one  of  Clay's  notes  to  Schofield^  and  then  made  Schofield  a 
deed  to  the  Bibb  land,  and  also,  as  trustee  for  his  wife  Tabitha 
B.,  made  him  a  deed  to  six  hundred  acres  of  land  in  Terrell, 
including  therein  the  four  hundred  acres  bargained  to  Visage, 
as  he  alleges,  with  the  understanding  between  him  and  Scho- 
field, that  Schofield  would  convey  to  Visage  and  Clay  upon 
compliance  with  their  respecJtive  contracts.  Visage  supposed 
he  was  dealing  with  McKellar,  and  knew  nothing  of  the  land 
being  incumbered  with  a  trust,  or  of  McKellar's  want  of  title, 
until  some  time  in  the  following  October,  when  he  visited 
Bibb  county,  had  an  interview  with  McKellar,  and  endeav- 
ored to  have  the  contract  rescinded ;  that  McKellar  then  in- 
formed him  that  he  had  no  title  to  the  land,  that  he  was  in- 
solvent, and  had  nothing  he  could  reach  by  going  to  law ; 
this  is  denied,  but  is  proven  by  Visage's  answer  and  Clay's 
affidavit.  In  November  or  December,  Visage  abandoned  the 
Terrell  county  land  and  came  to  Bibb  and  took  possession  of 
the  land  conveyed  to  McKellar,  which  was  in  possession  of 
McKellar's  tenants,  by  force  and  fraud,  and  has  remained 
upon  it  undisturbed  during  the  year  1874;  alleges  in  his 
answer  that  in  December,  18"3,  McKellar  agreed  to  meet 
him  at  Macon,  January  1st,  1874,  when  they  would  mutually 
surrender  papers  and  cancel  the  trade  ;  that  they  accordingly 
met,  but  McKellar  excused  himself  for  not  complying,  saying 
that  Schofield  had  the  papers  and  would  not  deliver  them  to 
him.  This  is  denied  by  McKellar.  McKellar  charges  that 
he  could  take  no  steps  to  oust  Visage  from  the  possession  of 
the  Bibb  county  lands  because  of  the  title  to  Schofield,  who 
would  not  institute  proceedings  for  that  purpose,  as  he  desired, 
\^  recover  the  land  to  his  own  use,  in  violation  of  the  trust 
on  which  he  obtained  the  deed ;  he  also  stated  in  one  of  his 
affidavits  that  Schofield  had  gotten  an  advantage  in  the  con- 
veyance of  the  Terrell  county  land,  of  which  he  was  endeav- 
oring to  avail  himself;  alleges  Visage's  insolvency,  and  claims 
possession  of  the  Bibb  land  and  the  rents  and  profits  arising 
therefrom  as  indemnity  for  his  indorsement  and  as  security 
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for  the  collection  of  Clay's  note  for  $500  00,  which  he  still 
holds;  amends  his  bill  by  making  his  wife  a  party,  and  she, 
together  with  him,  offers  to  carry  out  these  contracts  upon 
compliance  with  the  terms  originally  agreed  on. 

Visage  converts  his  answer  into  a  cross-bill  and  prayed  re- 
scision  of  the  contract.  Upon  this  state  of  facts,  Schofield  was 
enjoined  from  conveying  the  Bibb  lands  and  wasappointe<I  re- 
ceiver to  take  charge  of  and  rent  the  same  from  year  to  year, 
until  the  termination  of  the  suit,  unless  Visage  would  give 
bond,  with  approved  security,  in  the  sum  of  $600  00,  within 
five  days,  conditioned  for  the  payment  of  the  rent  and  dama- 
ges the  jury  might  find  against  him  on  the  trial,  but  in  the 
event  of  his  fiulure  to  do  so  then  he  was  to  surrender  posses- 
sion to  the  receiver  appointed,  etc.  To  the  granting  the  injunc- 
tion, and  appointing  a  receiver.  Visage  excepted.  There  were 
several  affidavits  read  on  the  hearing  before  the  judge  in  re- 
spect to  the  agreements,  and  conduct  of  the  respective  parties, 
which  appear  in  the  record,  and  which  are  very  conflicting. 
In  view  of  the  complicated  state  of  the  transactions  between 
the  parties  as  well  as  their  conduct  in  relation  thereto,  as  shown 
by  the  original  bill  and  the  answer  of  Visage,  in  the  nature  of 
a  cross-bill,  as  well  as  the  several  conflicting  affidavits  contain- 
ed in  the  record,  we  will  not  interfere  to  control  the  discretion  of 
the  court  in  granting  the  injunction  and  appointing  a  receiver 
(Visage  being  insolvent)  until  the  final  hearing  of  the  case,  in 
order  that  the  rights  and  equities  of  the  respective  parties  may 
be  ascertained  and  adjusted  by  the  decree  of  the  court.  But 
inasmuch  as  Schofield  has  not  answered  the  complainant's  bill, 
neither  admitting  or  denying  the  manner  in  which  he  holds 
the  title  to  the  land  conveyed  to  him  by  McKellar,  we  direct 
that  the  injunction  be  enlarged  so  as  to  restrain  Schofield  from 
conveying  the  Terrell  county  land  sold  by  McKellar  to  Visage, 
until  the  final  hearing  of  the  case. 

Judgment  affirmed  with  directions. 
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Darwin  G.  Jones,  plaintiff  in  error,  vs.  Jambb  Lynch  d  al.j 
executors,  defendants  in  error. 

The  verdict  being  contrary  to  the  charge  of  the  court,  a  new  trial  should  have 
been  ordered. 

New  trial.  Charge  of  Court.  Before  Judge  Hopkins. 
Fulton  Superior  Court.     March  Term,  1874. 

Reported  in  the  decision. 

John  M.  Clarke  &  Son  ;  Collier,  Mynatt  &  Collier, 
for  plaintiff  in  error. 

L.  J.  Glenn  &  Son;  A.  W.  Hammond  &  Son,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintifis  against  the  de- 
fendant, on  a  promissory  note  for  the  sum  of '$4,500  00,  dated 
23d  June,  1870,  due  twelve  months  after  date.  The  defend- 
ant alleged  in  his  plea  to  the  plaintiff's  action,  that  the  note 
was  given  to  the  plaintiff'  testator  in  part  payment  for  a 
tract  of  land  in  the  city  of  Atlanta,  containing  twenty  and 
five-eighths  acres,  more  or  less ;  that  at  the  time  of  the  pur- 
chase of  said  tract  of  land  plaintiff'  testator,  by  his  agent, 
represented  that  said  tract  of  land  was  bounded  on  the  east 
by  Gray  street  in  said  city,  when  in  fact  it  was  not,  there  be- 
ing no  such  street  there;  that  this  street  was  of  great  value  to 
the  property,  and  one  inducement  to  its  purchase,  and  that  the 
consideration  for  which  the  note  was  given  has  partially  failed. 
On  the  trial  of  the  case,  the  jury  found  a  verdict  in  favor  of 
the  plaintiffs  for  (4,360  00,  only  finding  for  the  defendant  for 
the  damage  claimed  by  him  under  his  plea  and  the  evidence 
in  support  thereof,  the  sum  of  $140  00.  The  defendant  made 
a  motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence,  contrary  to  law,  and  the  charge  ot 


Digitized  by  VjOOQIC 


272         SUPREME  COURT  OF  GEORGIA. 

Jones  vs.  Lynch  et  al. 

the  court.    The  inotioii  for  a  new  trial  was  overruled,  and  the 
defendant  excepted. 

The  evidence  in  the  record  is,  that  in  consequence  of  there 
being  no  Gray  street  on  the  eastern  boundary  of  the  land  sold, 
its  value  was  diminished  from  $500  00  to  $1,000  00.  Some  of 
the  witnesses  estimate  the  damages  as  high  as  $1,000  00,  and 
others  not  so  much,  but  the  lowest  estimate  of  the  damage  sus- 
tained by  the  defendant,  proved  by  any  witness,  was  $500  00. 
The  court,  after  charging  the  jury  the  law  applicable  to  the  case, 
charged  them  as  follows :  "If  you  find  there  is  a  liability,  go 
further  and  see  what  should  be  the  amount  of  the  recovery  by 
defendant.  For  this  purpose  look  to  the  proof  as  to  what  was 
the  value  of  the  land,  see  to  what  extent  the  value  of  the  land 
was  lessened  by  this  representation ;  that  would  be  the  measure 
of  damages."  There  was  no  exception  to  the  charge  of  the  court 
to  the  jury.  The  jury,  under  the  charge  of  the  court,  found 
by  their  verdict  that  there  was  a  liability  to  pay  the  defendant 
damages  in  consequence  of  there  being  no  Gray  street  on  the 
eastern  boundary  of  the  land  sold  by  the  plaintifis'  testator, 
and,  in  our  judgment,  there  is  evidence  in  the  record  to  have 
authorized  them  so  to  find.  The  jury  having  found  there  was 
a  liability,  then,  under  the  charge  of  the  court,  they  were 
bound  to  look  to  the  evidence,  to  see  what  extent  the  value  of 
the  land  was  lessened,  and  ihai^  the  court  charged  them,  was 
the  measure  of  damages.  The  least  amount  of  damages 
proved  by  the  evidence,  to  which  the  jury  could  have  looked 
and  been  governed  in  making  up  their  venlict,  was  $500  00, 
and  yet  they  found  that  the  defendant  had  only  been  damaged 
$140  00,  as  that  was  all  they  deducted  from  the  note  for  his 
damages.  The  verdict  for  only  $140  00  damages,  was  con- 
trary to  the  charge  of  the  court,  and  therefore  contrary  to  law. 
We  reverse  the  judgment  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial,  unless  the  plaintifi*  shall  write  off  from 
the  verdict  the  sum  of  $360  00,  in  addition  to  the  $140  00, 
found  by  the  jury,  so  as  to  make  the  amount  of  damages  to 
be  deducted  from  the  principal  of  the  note  $500  00,  and  afler 
deducting  that  amount  from  the  principal  due  on  the  note^ 
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that  the  plaintiffi  have  judgment  for  the  balance  due  thereon^ 
with  interest. 

Judgment  reversed. 


Elizabeth  Emory,  executrix,  plaintiff  in  error,  v%.  James 
G.  Smith,  for  use,  defendant  in  error. 

1.  Where  there  was  a  plea  of  non  est  factum  by  an  executrix,  to  a  note  pur- 
porting to  be  signed  by  the  son  of  the  deceased  for  his  father,  who  was  at 
the  time  helpless  and  unable  to  attend  to  business,  and  the  executrix  was 
present  in  court  at  the  trial,  and  was  the  widow  of  the  deceased : 

Held^  that  it  was  error  in  the  court  to  charge  the  jury,  in  effect,  that  if  the 
executrix  could,  by  going  on  the  stand  as  a  witness,  clear  up  any  doubts 
there  might  be  in  the  case,  the  jury  might  take  her  failure  thus  to  be  a  wit- 
ness into  consideration,  and  might  infer  from  such  failure  against  her. 

2.  On  the  trial  of  an  issue  of  non  est  factum^  very  slight  evidence  of  the  exe- 
cution of  the  paper,  is  sufficient  to  justify  the  judge  in  submitting  the  whole 
question  to  the  jury. 

Charge  of  Court.  Evidence.  Witness.  Ncm  est  facstwm. 
Before  Judge  James  Johnson.  Harris  Superior  Court.  Oc- 
tober Term,  1874. 

The  note  sued  on  was  signed  by  the  son  of  the  testator  for 
his  father.  The  proof  showed  tliat  the  father  was  palsied, 
bed-ridden,  and  to  a  large  extent  imbecile.  The  executrix 
was  the  widow.  The  son  denied  the  signature,  but  it  was 
proven  to  be  in  his  handwriting.  He  denied  also  any  au- 
thority to  sign.     The  consideration  was  shown. 

With  this  statenient,  the  case  is  sufficiently  presented  by 
the  above  head-notes. 

James  M.  Mobley;  E.  H.  Worrill,  for  plaintiff  in 
error. 

Blandpord  &  Garrard;  L.  L.  Stanford,  for  de- 
fendant. 
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McCay,  Judge. 

1.  We  do  not  think  it  was  proper  for  the  judge  to  charge 
the  jury  as  he  did  in  this  case.  There  was  no  evidence  tliat 
the  executrix  knew  the  truth  of  this  transaction,  and  it  was 
altogether  an  unfair  inference  which  the  judge  authorized  the 
jury  to  draw  from  her  failure  to  go  on  the  stand.    It  assumes 

I  that  if  she  liad  made  herself  a  witness,  and  told  the  truth,  she 
would  have  shown  this  son  had  authority  to  make  the  note 
sued  on  in  his  father's  name.  How  does  this  appear  ?  She 
had  by  her  sworn  plea  denied  it,  and  the  son  denied  it.  Why 
should  she  go  on  the  stand ;  any  evidence  she  could  have 
given  in  her  own  favor  must  necessarily  have  been  merely 
negative,  since  it  is  not  possible  she  could  know  that  the  son 
did  not  get  authority?  He  might  have  done  so  when  she 
was  not  present  Her  testimony,  that  as  far  as  she  knew  he 
did  not  have  authority,  would  have  been  incompetent  It 
was  gratuitous,  therefore,  for  the  judge  to  assume  that  she 
with  certainty  knew  the  truth.  Besides,  we  greatly  doubt  if 
the  rule  laid  down  by  the  judge  is  applicable  to  the  case  of  a 
witness  who  is  the  party.  Under  this  rule,  it  will  be  danger- 
ous for  a  man  to  fail  to  put  liimself  upon  the  stand,  and  the 
temptation  to  do  so  is  great  enough,  in  all  conscience,  without 
this  addition  to  it.  The  plaintiff  had  a  right  to  call  her; 
why  not  put  the  presumption  on  him  also  ?        > 

2.  We  think  there  was  no  error  in  the  judge's  permitting 
the  paper  to  be  read.  He  did  not  by  this  decide  it  was 
proven ;  the  issue  was  for  the  jury,  and  but  very  slight  evi- 
dence was  necessary  to  put  the  paper  before  them.  Indeed, 
when  the  plea  of  non  ed  factum  is  the  issue,  we  are  not  pre- 
pared to  say  that  the  judge  has  anything  to  do  with  even  a 
prima  fa^cie  case. 

Judgment  reversed. 
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Caroline  Cottingham,  plaintiff  in  error,  t?«,  William  J. 
Weeks,  defendant  in  error. 

In  a  suit  by  a  widow  for  the  homicide  of  her  husband,  the  record  of  the  ac- 
quittal of  the  defendant,  under  an  indictment  for  the  murder  of  the  hus- 
band, is  not  evidence  for  the  defendant  in  the  civil  suit,  and  a  plea  of  such 
acquittal  is  demurrable. 

Tcrt.  Husband  and  wife.  Evidence.  Before  Judge 
James  Johnson.  Talbot  Superior  Court.  September 
Term,  1874. 

A  report  of  this  case  is  unnecessary. 

H.  L.  Benning;  W.  A.  Little,  by  M.  J.  Crawfobd,  for 
plaintiff  in  error. 

Blandford  &  Garrard;  E.  H.  Worrill,  for  defend- 
ant. 

McCay,  Judge. 

We  have  looked  carefully  into  the  authorities  for  cases  or 
principles  to  sustain  the  right  to  introduce  this  judgment  in 
the  criminal  case  as  evidence  in  the  civil  one.  It  is  not  be- 
tween the  same  parties;  dffferent  rules,  as  to  the  competency 
of  witnesses  and  as  to  the  weight  of  evidence  necessary  to  the 
finding,  exist.  Besides,  the  present  plaintiff  was  in  no  sense 
a  party;  she  had  no  part  nor  lot  in  it;  she  could  not  even  ex- 
amine or  cross-examine  a  witness.  SufiSoe  it  that  there  is,  so 
far  as  we  can  find,  no  case  to  be  found  to  sustain  the  introduc- 
tion. The  case  in  23  Georgia,  193,  stands  on  a  different  foot- 
ing. There,  the  question  was  whether  the  defendant  had  not 
already  l>een  punished,  and  the  fact  that  a  fine  had  been  im- 
posed was  offered  to  show  that  the  jury  ought  not  4o  punish 
him  again  by  vindictive  damages. '  That,  we  think,  was  emi- 
nently proper,  and  stands  on  entirely  different  principles. 
That  the  state  has  had  a  verdict  of  not  guilty  against  it  can 
l)e  no  evidence  against  the  plaintiff,  and  the  plea  to  that  effect 
is  wholly  irrelevant. 

Judgment  reversed. 
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Rawson  vs.  Cherry. 

"William  A.  ItAWSON,  plaintiff  in  error,  vs.  Poindexteb 
Cherry,  defendant  in  error. 

Where  a  promissory  note  of  the  date  of  October  17th,  186 1,  was  sued  and 
the  defendant  pleaded  the  scaling  ordinance  of  1865,  and  on  the  trial  there 
was  no  proof  of  any  kind  that  it  was  the  intent  of  the  parties  it  should  be 
payable  in  Confederate  money,  or  that  they  dealt  in  reference  to  the  then 
currency,  it  was  not  competent  for  the  jury  to  scale  it  under  that  ordinance, 
nor  does  the  fact  that  Xht  note  was  payable  in  cotton  at  ten  cents  a  pound 
alter  the  case. 

Scaling  ordinance.  Before  Judge  James  Johnson.  Stew- 
art Superior  Court.    October  Term,  1874. 

Tlie  above  head-note  reports  this  case. 

John  T.  Clarke;  B.  S.  Worrill;  J.  L.  Wimberly, 
for  plaintiff  in  error. 

E.  H.  Beall;  M.  J.  Crawford,  for  defendant. 

McCay,  Judge. 

There  was  nothing  in  the  evidence  to  justify  the  application 
of  the  scaling  ordinance  of  1865  by  the  jury  but  the  fact  that 
the  date  of  the  note  was  after  June,  1861.  It  is  plain  that  it 
would  not  be  competent  for  the  convention  to  have  adopted 
such  an  ordinance  except  upon  the  known  fact  that,  as  a  gen- 
eral rule,  contracts  between  those  dates  were  made  in  view  of 
Confederate  money  as  the  medium  of  payment,  and  as  a  meas- 
ure of  the  articles  bought  or  sold  or  contracted  al)out.  It  was 
evident  that,  under  such  circumstances,  the  constitutional  meas- 
ure of  value  was  inequitable,  and  to  pass  upon  the  meauing 
of  contracts  in  the  sole  light  of  it  would  be  to  pervert  their 
meaning;  for  the  truth  was,  that  whatever  the  law,  the  theory 
of  the  thing  might  be,  the  constitution  of  the  United  States 
was  not  practically  of  force.  But,  to  justify  the  application 
of  the  act,  it  must  in  some  way  appear  that  the  contract  comes, 
not  within  the  letter  of  the  ordinance,  (for  by  the  letter  alone 
the  ordinance  would  be  void,)  but  within  the  reason  that  jus- 
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tifies  and  makes  the  ordinance  valid.  In  other  words^  it  must 
appear  expressly,  or  by  implication,  that  the  parties  were  con- 
tracting with  reference  to  something  else  as  a  measure  of  value 
than  gold  and  silver.  I  am,  myself,  disposed  to  think  that 
the  courts  will  take  notice,  as  a  historical  fact,  of  the  medium 
of  circulation,  after  Confederate  money  got  into  circulation, 
although  I  believe  my  brethren  do  not  fully  concur  in  that 
view.  'But  I  cannot  say  that  the  date  of  this  note  is  within 
that  period.  In  fact,  we  all  know  it  was  not.  It  was  for  the 
parties  to  prove  by  facts  what  was  the  intent.  We  do  not  say 
that  the  intent  must  have  been  expressed  in  writing  or  in 
words;  but  the  facts  should  bring  the  contract  within  the  rea- 
son that  justifies  the  ordinance.  As  I  have  said,  the  date  of 
this  note  (October  17,  1861,)  does  not.  There  was  no  other 
evidence.  Prima  facky  in  OctoW,  1861,  ten  cents  a  pound 
meant  ten  cents  in  money.  If  the  currency  was  something 
else  at  that  date,  that  fact  should  ap|)ear.  If  there  was  any 
fact  from  which  it  was  inferable  that  they  did  not  deal  with 
reference  to  gold  and  silver,  it  ought  to  have  appeared. 
Judgment  reversed. 


Pleasant  H.  Whitaker,  plaintiff  in  error,  vs.  John  T. 
Kirby,  defendant  in  error. 

The  holder  of  a  promissory  note,  believing  it  was  paid  off  in  a  trade  he  sup- 
posed he  had  made  with  the  principal,  so  informed  the  security,  who  knew 
nothing  to  the  contrary  for  five  years,  when  suit  was  brought  on  it : 

Held,  that  this  conduct  of  the  holder  discharged  the  security. 

Promissory  notes.  Principal  and  security.  Before  Judge 
Halx..     Coweta  Superior  Court.     September  Term,  1874. 

On  February  2d,  1866,  Whitaker  brought  complaint  against 
William  B.  Blalock,  as  principal,  and  John  T.  Kirby,  as  se- 
curity, on  a  note  dated  December  20th,  1860,  whereby  they 
promised  to  pay  to  the  plaintiff  or  bearer,  by  December  25th 
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next,  $250  00.  Kirby  pleaded  timt  in  the  latter  part  of  the  year 
1861  or  the  first  part  of  1862,  the  plaintiff  told  him  that  the 
note  sued  on  was  paid  off,  thus  throwing  him  off  his  guard 
and  preventing  him  from  taking  security  from  the  principal 
to  indemnify  him  against  loss,  which  said  principal  was  able 
and  willing  to  give;  that  he  was  thereby  induced  to  permit 
said  principal  to  dispose  of  all  his  property,  and  to  move  be- 
yond the  jurisdiction  of  this  court;  that  he  was  thereby  pre- 
vented from  giving  the  said  plaintiff  notice  to  sue  on  said 
note,  which  he  fully  intended  to  do  had  he  not  been  misled 
by  the  plaintiff. 

Upon  the  trial  of  the  issue  thus  formed,  evidence  was  in- 
troduced to  show  that  the  defendent  Kirby  was  an  accommo- 
dation indorser;  that  in  the  latter  part  of  1861,  or  first  of 
1862,  the  plaintiff  informed  Kirby  tliat  he  had  purchase!  a 
half-interest  in  the  tan-yard  of  the  defen<lant  Blalock,  and 
tliat  the  note  sued  on  was  paid  off  in  the  trade. 

Testimony  was  also  introduced  supporting  the  other  alle- 
gations of  the  plea. 

The  plaintiff  in  his  testimony  admitted  that  the  purchase 
of  the  half  interest  in  the  tan-yard  was  agreed  upon,  but  de- 
nied that  the  sale  to  him  was  ever  really  consummated.  He 
denied  that  the  note  in  the  suit  was  ever  mentioned  to  Bla- 
lock in  connection  with  said  purchase,  but  admitted  that  he 
had  no  doubt  that  if  said  trade  had  been  completed  said  note 
would  have  been  used  in  part  payment.  He  stated  that  he 
did  not  recollect  the  conversations  referred  to  in  the  evidence 
introduced  for  the  plaintiff,  in  which  he  admitted  that  said 
note  had  been  paid,  but  that  if  he  participated  in  such  con- 
versations he  must  have  told  the  truth,  which  was  as  he  now 
testified  to. 

The  jury  found  against  the  defendant  Blalock,  and  in  favor 
of  Kirby.  The  plaintiff  moved  for  a  new  trial  because  the 
verdict  was  contrary  to  the  law  and  the  evidence*  The  mo- 
tion w&s  overruled  and  the  plaintiff  excepted. 

Samuel  Freeman  ;  J.  B.  S.  Davis,  for  plaintiff  in  erroE. 
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Orlando  McClendon,  by  P.  H.  Brewster,  for  defend- 
ant. 

McCay,  Judge. 

The  evidence  that  the  plaintiff,  after  the  note  sued  on  bad 
matured,  notified  the  defendant  Kirby  that  it  was  settled  by 
the  principal,  Blalock,  is  almost  conclusive.  Indeed,  the  ver- 
dict of  the  jury  could  have  been  sustained,  had  they,  under 
this  evidence,  found  for  the  defendant  on  the  plea  of  payment. 
But  we  think  this  case  comes  within  section  2154  of  our 
Code.  That  section  is  in  these  words :  "Any  act  of  the  cred- 
itor, before  or  after  judgment  against  the  principal,  which  in- 
jures the  security  or  increases  his  risk,  or  exposes  him  to 
greater  liability,  will  discharge  him.''  It  was  contended  in 
argument  before  us  that  as  there  is  no  affirmative  proof  that 
the  principal,  Blalock,  is  now,  or  has  been  at  any  time  since 
the  maturity  of  the  note,  or  since  this  notice  that  it  was  paid  off 
was  given,  any  less  solvent  than  he  was  then,  it  follows  that 
there  is  no  evidence  that  the  security  has  been  injured,  and 
that,  therefore,  he  is  not  discharged.  To  this  it  might  be  re- 
plied that  there  is  someevidence  of  this.  The  elder  Kirby  does 
testify  that  afler  the  making  of  the  note  Blalock  did  become 
less  reliable,  so  that  he  would  have  less  readily  gone  his  se- 
curity. It  also  appears  that  Blalock  has  left  the  state.  To 
this  it  is  replied  that  this  was  after  suit  was  brought,  and 
therefore,  afler  notice  that  plaintiff  was  denying  the  payment. 
But  there  is  no  proof  that  Kirby  ever  knew  the  truth  of  the 
case  until  this  trial.  He  supposed  the  note  was  pai<l  off,  and 
at  the  first  trial  it  seems  he  so  satisfiM  the  jury.  And  even 
now  the  contrary  of  this  is  only  made  out  by  the  plaintiff's 
own  evidence.  Is  there  any  proof  that  he  informed  Kirby 
l)efore  Blalock  left,  how  the  many  facts  appearing  to  establish 
the  payment  were  to  be  explained,  to-wit:  that  the  trade  pay- 
ing the  note  was  in  fact  made  and  acted  on,  and  only  failed 
to  be  perfect  because  Whitaker  submitter!  to  Blalock's  ille* 
gal  repudiation  of  his  contract?    But  we  are  clear  that  this 
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conduct  of  Whitaker,  in  notifying  Kirby  that  the  note  was 
paid  off,  and  permitting  him  to  remain  in  ignorance  of  the 
truth,  from  1861  until  1866,  was,  of  itself,  a  discharge  of 
Kirby,  under  the  statute.  The  language  of  the  Code  is  not 
only  "injures the  security,"  hut  "exposes  him  to  greater  lia-i 
bility  or  increases  his  risk."  This  court,  in  Toomer  V8,  Dick- 
erson,  37  Georgiay  428,  held  that  the  failure  of  the  mortgagee 
to  put  upon  record  a  mortgage  given  lo  secure  the  debt  by 
the  principal,  discharged  the  security,  though  it  did  not 
affirmatively  ap|>ear  that  the  security  was  injured ;  under  such 
failure  he  was  liable  to  have  been  injured,  his  risk  was  fii- 
creased.  This  is  a  much  stronger  case.  Here  the  security 
was  allowed,  for  nearly  five  years,  to  rest  under  the  belief, 
produced  by  the  plaintiff's  own  declaration,  that  the  note  was 
paid  off.  Und.er  the  law,  the  security  had  a  right  to  notify 
the  plaintiff  to  sue,  and  on  failure  to  sue  in  six  months,  this 
would  discharge  him.  He  had,  besides,  a  right  at  any  time 
to  pay  the  debt  and  himself  collect  the  money.  He  had  a 
right  to  get  additional  security  for  his  own  protection.  Who 
shall  say  what  he  would  have  done  had  he  known  the  truth? 
And  all  of  these  rights  he  has,  in  effect,  been  deprived  of,  by 
the  information  given  him  by  the  plaintiff.  He  had  no  call 
to  use  any  of  these  rights,  because  the  plaintiff  had  told  him 
the  note  was  paid.  It  is  no  reply  to  this  to  say  that  if  the 
principal  is  still  solvent  the  security  is  not  hurt.  It  does 
not  appear  that  the  principal  is  solvent  Perhaps  he  was  not 
entirely  solvent  at  the  time  of  the  contract.  The  point  of 
the  argument  set  up  is,  that  there  is  no  proof  of  the  condition 
of  the  principal  having  changed /or  ^  toorse.  Supi)ose,  in 
fact,  he  be  as  good  now  as  he  was  then,  might  not  the  security, 
had  he  known  the  truth,  have  secure<]  himself  or  got  this 
note  into  judgment,  so  as  bind  the  very  tan-yard  in  dispute, 
before  Blalock  sold  it,  or  protecte<l  himself  in  various  ways. 
Men  often  do  this  even  when  the  debtor  is  in  fact  insolvent 
This  act  of  the  plaintiff,  was,  in  our  judgment,  a  serious  wrong, 
"  injury  "  to  the  defendant.  He  thus  lulled  him  to  sleep;  in 
fact,  deprived  him  of  several  ways  by  which  he  might  have 
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secured  himself.  If  Blalook  is  still  solvept,  the  plaintiff  is 
not  htirt.  The  contract  of  the  security  is  without  consideration 
U)  himself^  and  the  creditor  ought  to  exercise  towards  him 
every  duty. 

Judgment  affirmed. 


Augustus  Neal,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

1.  It  was  not  error  in  the  judge,  on  the  trial  of  one  for  an  assault  and  battery 
•   in  whipping  his  own  child,  a  girl  ten  years  old,  with  a  saw  twenty-two 

inches  long  and  three-fourths  of  an  inch  wide,  to  charge  the  jury  that  if 
there  was  no  good  reason  for  the  whipping,  one  lick  with  such  an  instru- 
ment was  unlawful. 

2.  The  verdict  in  this  case  is  fully  justified  by  the  evidence. 

Criminal  law.  Assault  and  battery.  Parent  and  child. 
New  trial.  Before  Judge  Pottle.  Warren  Superior  Court. 
October  Term,  1874. 

Neal  was  placed  on  trial  for  the  offense  of  assault  and  bat- 
tery. He  pleaded  not  guilty.  The  evidence  showed  that 
Neal,  a  large  and  powerful  man,  left  his  daughter,  a  child 
ten  years  old,  at  home  With  his  wife,  her  step-mother;  that 
before  leaving,  he  locked  up  all  his  provisions  in  a  chest, 
which  he  told  the  little  girl. not  to  open ;  that  during  his  ab- 
sence, the  wife,  having  nothing  for  her  and  the  child  to  eat, 
commanded  the  latter  to  break  open  the  chest  to  get  some- 
thing, which  she  did ;  that  Neal,  on  his  return,  beat  the  girl 
with  an  old  saw  twenty-tNvo  inches  long  and  three-fourths  of 
an  inch  widcj  breaking  the  skin  in  several  places,  and  leaving 
the  prints  of  the  saw-teeth  on  her  shoulders  and  back;  that 
the  step-mother  sent  for  the  marshal  of  Warrenton  to  stop 
him,  who  heard  the  child's  screams  before  reaching  the  place, 
and  on  arriving  found  Neal  still  beating  her  in  a  violent  and 
passionate  manner,  in  spite  of  her  cries  for  mercy. 

The  court  charged  the  jury,  in  substance,  that  if  the  break- 
VoL.  Liv.  19. 
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ing  open  of  the  chest  under  the  circumstances  above  stated, 
was  the  only  cause  for  the  whipping  of  the  child  by  the  de- 
fendant, then  one  lick  with  the  instrument  charged  to  have 
been  used,  was  unlawful,  and  they  ought  to  find  him  guilty. 

To  this  charge  the  defendant  excepted.  Error  is  assigned 
upon  this  ground  of  exception. 

Whitehead  &  Hartridge,  by  brief,  for  plaintiff  in 
error. 

Samuel  Lumpkin,  solicitor  general,  by  John  C.  Beed, 
for  the  state. 

McCay,  Judge. 

We  have  nothing  to  add  to  what  is  stated  in  the  head-note 
in  this  case.  The  weapon  used  to  inflict  this  whipping  was 
a  weapon  none  but  a  brute  would  use  on  such  a  child.  It 
was  a  cruel  and  unlawful  thing  to  inflict  chastisement  with. 
The  judge  did  not  say  that  one  lick  with  such  a  weapon  made 
the  defendant  guilty,  but  that  it  was  unlawful,  and  so  it  was. 
We  think,  too,  the  verdict  right.  Even  if  a  whipping  was 
justifiable,  and  we  would  not  go  closely  in  a  matter  of  this 
kind,  as  a  very  large  margin  must  be  left  to  the  judgment  of 
the  parent,  such  a  whipping  with  such  a  weapon  was  a  cruel 
.and  outrageous  abuse  of  the  parental  authority,  and  made  the 
iperpetrator  of  it  guilty. 

Judji^ment  affirmed. 


Jambs  M.  Dyson,  sheriff,  plaintiff  in  error,  t?«.  Jambs  E. 
Harper,  assignee,  d  al.y  defendants  in  error. 

Henry  Kelly,  plaintiff  in  error,  vs.  James  E.  Harper, 
assignee,  et  cU.,  defendants  in  error. 

A  sheriflf  levied  a  mortgage  Ji.  fa.  upon  a  stock  of  goods  kept  as  merchan- 
dise. By  consent  of  both  mortgagor  and  mortgagee,  the  sheriff  proceeded 
to  sell  the  goods  at  the  store  at  private  sale ;  pending  the  sale,  a  general  fi. 
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fa.  was  put  in  the  sheriff's  hands  and  an  entry  of  levy  made  by  him.  Be- 
fore the  goods  were  all  sold  the  defendant  was  adjudged  a  bankrupt.  The 
plaintiff  in  the  general  judgment  levied  called  upon  the  sheriff  by  rule  nisi 
to  show  cause  why  he  should  not  pay  to  him  the  principal  and  interest  on 
his  yf.  fa*  The  sheriff  answered,  setting  forth  the  above  facts,  and  that 
another  general  ft.  fa.  had  been  put  in  his  hands ;  that  the  assignee  in 
bankruptcy  had  also  claimed  the  money  arising  from  the  sale ;  that  he  had 
in  hand  $5,000  00,  and  was  ready  to  pay  it  under  the  order  of  the  court. 
The  court  directed  the  parties  to  interplead,  and  on  special  motion  by  the 
assignee  in  bankruptcy,  directed  the  money  to  be  paid  to  him,  to  be  dis- 
tributed as  assets  in  the  court  of  bankruptcy.  The  sheriff  and  the  general 
judgment  creditor,  whose  ft.  fa.  had  been  levied,  excepted : 
Held,  that  the  money  in  the  sheriff's  hands  was  before  the  court  for  distribu- 
tion as  money  raised  on  final  process,  and  it  was  error  to  direct  it  to  be 
paid  the  assignee. 

Bankrupt.  Sheriff.  Execution.  Judicial  sale.  Rule 
against  officer.  Before  Judge  Pottle.  Wilkes  Superior 
Court.     May  Adjourned  Term,  1874. 

These  cases  were  argued  together.  They  are  sufficiently 
reported  in  the  above  head-note. 

R.  Toombs,  for  plaintiffs  in  error. 

W.  M.  &  M.  P.  Reese^  for  defendants. 

McCay,  Judge. 

There  is  nothing  in  the  case  of  Morris  vs.  Datddson,  49 
Georgia,  361,  which  controls  this  case.  There  the  money 
was  before  the  court  by  process  of  garnishment,  which  was 
dissolved  by  operation  of  law  on  the  adjudication  in  bank- 
ruptcy. But  in  this  case  we  have  only  the  ordinary  rule 
against  the  sheriff^  by  a  general  judgment  creditor,  who,  be- 
fore the  adjudication  in  bankruptcy,  had  ordered  a  levy,  which 
had  been  made  on  at  least  part  of  the  goods,  and  this  before 
the  sale  was  complete.  The  whole  of  the  goods  had  been 
seized  by  the  sheriff  under  final  process,  and  for  convenience 
of  the  parties,  and  the  interest  of  all  parties,  he  was  proceed- 
ing to  sell  them  in  a  manner  different  from  that  prescribed  by 
law.     In  the  case  to  whidi  we  have  referred,  the  sale  was  by 
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an  auctioneer;  the  sheriflF  ha<l  given  up  the  |>ossession  to  him. 
See,  also,  the  case  of  Winskip  vs.  PhillipSy  52  Georffia,  593. 
In  the  present  case  the  goods  were  seized  by  the  sheriff  under 
final  process.  He  has  sold  them,  and  he  admits  that  he  has 
the  proceeds  in  his  possession  as  sheriff  of  the  state  court. 
The  sheriff  himself  does  not  pretend  that  this  money  is  not 
in  his  hands  as  sheriff.  He  does  not  make  the  question 
whether  he  is*in  contempt.  The  mortgagee  does  not  com- 
plain ;  the  defendant  himself  does  not.  The  question,  there- 
fore, turns  wholly  on  the  relative  rights  of  the  assignee,  the 
appointee  of  the  bankrupt  court,  and  the  judgment  creditors. 
It  seems  to  us  that  the  assignee's  rights  are  disposed  of  by  the 
seizure.  The  sheriff,  under  a  final  process  of  the  state  courts, 
had  seized  the  property  before  even  the  commencement  of  the 
proceedings  in  bankruptcy.  That  possession  has  never  been 
restored  to  the  defendant,  or  any  agent  of  his,  and  the  sheriff 
brings  the  money  into  court.  If  it  was  not  sold  at  public 
sale,  and  he  and  the  mortgagee  make  no  objection,  we  do  not 
see  how  it  is  competent  for  others  to  do  it.  The  levy,  under 
final  process,  of  the  mortgage  and  the  general  judgment,  w&s 
an  assertion  of  jurisdiction  over  it  before  any  jurisdiction  of 
the  bankrupt  court  attached.  That  the  law  as  to  the  sale  has 
not  been  complied  with  does  not  deprive  the  state  court  of  the 
jurisdiction  it  thus  acquired,  and  we  think  the  court  was  in 
eiTor  in  giving  the  property  to  the  assignee.  Nobody's  rights 
can  be  affected.  Both  courts  will  administer  the  law;  but, 
under  the  rule  that  the  court  first  taking  the  jurisdiction  will 
retain  it,  we  think  it  is  for  the  state  court  to  distribute  the 
fund. 

Judgment  reversed'. 
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Richard  B,  Gholston,  plaintiff  in  error,  m.  Jane  Ghol- 
ston d  al.j  defendants  in  error. 

Where  a  libel  for  divorce  was  filed  in  1S59,  with  a  schedule  of  the  property 
of  the  parties,  as  required  by  the  law  then  in  force,  but  the  issues  were  not 
in  fact  tried  until  after  the  adoption  of  the  Code  :- 

/feldf  that  it  was  competent  for  the  jury  to  distribute  the  property  between  the 
parties  and  their  children,  as  was  authorized  by  the  law  previous  to  the 
adoption  of  the  Code,  and  that  a  verdict  that  the  wife  "  should  have  a  cer- 
tain tract  of  land,"  conferred  upon  her  the  fee  simple  title  to  said  land  and 
not  a  mere  life  estate. 

Husband  and  wife.     Divorce.     Alimony.     Before  Judge 
Pottle.     Madison  Superior  Court.    September  Term,  1874. 

The  above  liead-note,  with  the  opinion,  sufficiently  reports 
this  case. 

John  C.  Reed,  for  plaintiff  in  error. 

W.  G.  Johnson  ;  Speer  &  Thomas,  for  defendants. 

McCay,  Judge. 

At  the  date  of  the  institution  of  this  suit,  the  law  regula- 
ting the  rights  of  the  parties  as  to  the  property,  was  the  act 
of  1806 :  Cobb's  Digest,  224,  225.  By  that  act  it  provided 
that  after  the  payment  of  the  debts,  the  property  "shall  be 
subject  to  an  equal  division  between  the  children  of  such  par- 
ties, except  the  jury  shall  think  proper  to  allow  either  party 
a  part  thereof.  Under  this  statute,  up  to  the  adoption  of  the 
Code,  the  uniform  ruling  was,  that  the  whole  subject  was  open 
to  the  jury.  By  the  Code  of  1863,  as  was  held  by  this  court 
in  Odom  vs.  Odom,  36  Georgia,  319,  this  rule  was  changed, 
and  un^er  the  law  since  the  Code,  the  jury  can  only  give  tlie 
wife  alimony,  and  that  is  defined  in  1736,  and  other  sections, 
.as  a  provision  for  the  support  of  the  wife  at  most  for  her  life. 
The  sole  question  in  this  case  is,  whether  the  provisions  of  the 
Code  apply  to  this  case,  pending  as  it  was  at  the  time  of  the 
adoption  of  the  Code.     There  is  nothing  in  the  language  of 
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any  of  the  sections  of  chapter  1,  section  3,  part  2,  of  the  Code, 
declaring  it  to  be  retroactive;  and  section  2  of  the  prelirainary 
provisions  of  the  Code  declares  that  "all  rights,  obligations,  or 
duties,  acquired  or  imposed  by  existing  laws,  shall  remain  valid 
and  binding,  notwithstanding  the  modificatiop  or  repeal  of  such 
laws''  (by  this  Code.)  Under  this  section,  we  think  it  is  plain 
that  the  rule  of  law  regulating  the  rights  of  these  parties,  at 
the  date  of  the  institution  of  the  suit,  was  the  rule  for  the  gov- 
ernment of  the  jury  in  the  distribution  of  the  property.  We 
do  not  say  it  was  \\oi  competent  for  the  legislature  to  alter  it, 
but  we  think  it  clear  that  it  was  not  the  intent  to  do  so.  The 
plain  common  sense  meaning  of  the  verdict  is  to  declare  that 
the  land  shall  be  the  property  of  the  wife.  In  Odom's  case,  the 
court  construed  the  verdict  to  give  her  only  a  life  estate,  though 
that  was  not  expressed,  but  it  did  so  because,  under  the  law, 
as  it  then  stood,  it  was  not  competent  for  the  jury  to  do  more. 
But  ordinarily,  in  this  state,  even  in  a  deed  such  words  would 
convey  a  fee:  Code,  sec.  2248.  •  As  we  think  the  jury  might, 
under  the  law,  have  made  such  a  verdict  in^  the  divorce  suit, 
we  feel  that  it  ought  to  have  the  1^1  effect  flowing  from  such 
words. 

Judgment  affirmed. 


William  T.  Saxon  d  cd,,  administrators,  plaintiffs  in  error, 
Susannah  vs.  Sheppabd,  defendant  in  error. 

1.  A  paper  purporting  to  be  a  return  by  a  trustee  to  the  ordinary,  and  which, 
though  sworn  to,  does  not  appear  to  have  been  examined,  approved,  and 
ordered  to  be  recorded,  is  not  evidence  in  favor  of  the  trustee.  Nor  are 
the  sayings  or  declarations  of  the  trustee  admissible  in  his  favor,  or  in 
favor  of  his  administrator  after  his  death. 

2.  Whilst  it  was  error  in  the  court  to  charge  the  jury  that  a  trustee  cannot  de- 
fend himself  by  showing  that  the  trust  funds  were  dona  fide  invested  in 
Confederate  funds  and  thus  lost,  unless  he  has  made  and  filed  the  affidavit 
allowed  by  the  act  of  i866,  yet,  as  the  verdict  in  this  case  is  for  no  more 
than  the  jury  ought  to  have  found  even  had  there  been  no  error  in  the 
charge,  this  court  will  not  reverse  the  judge  in  refusing  to  grant  a  new 
trial. 
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Trusts.  Evidence.  Ordinary.  New  trial.  Confederate 
money.  Before  Judge  Stbozer.  Calhoun  Superior  Court. 
September  Term,  1874. 

Susannah  Sheppard  brought  debt  agaiust  Samuel  C.  Saxon, 
as  principal,  and  William  Maury  and  Bedding  Strickland,  as 
securities,  on  a  bond  given  by  said  Saxon  as  trustee  for  the 
plaintiff,  on  November  26th,  1860,  conditioned  in  the  sum  of 
$3,784  00,  to  perform  all  the  duties  legally  required  of  him 
as  such  trustee,  and  to  render  an  account  of  the  principal  and 
interest  of  the  moneys  in  his  hands,  when  legally  called  on  to 
do  so. 

Pending  the  suit  Samuel  C.  Saxon  died,  and  his  adminis- 
trator, William  T.  Saxon,  and  administratrix,  Nancy  A. 
Saxon,  were  made  parties  in  his  place. 

The  defendants  pleaded,  in  substance,  that  all  moneys- 
coming  into  the  hands  of  such  trustee  had  been  fully  account- 
ed for  by  him  while  in  life,  except  such  as  had  been  invested 
in  Confederate  bonds,  in  compliance  with  the  act  of  March, 
1864. 

The  evidence  in  the  case  was  voluminous,  and  is  omitted 
as  not  material  to  the  questions  of  law  made  before  this  court. 

In  the  course  of  the  trial,  the  defendants  tendered  in  evi- 
dence the  following  paper : 

'^Samuel  C.  Saxon  in  account  with  Susannah  Sheppard, 
from  June,  1861,  to  January,  1866  : 

''Under  the  requirements  of  the  state  laws,  I  invested 
$1,650  00  in  Confederate  bonds. 
"  Paid  out  none.     Received  none. 

(Signed)  "SAMUEL  C.  SAXON. 

*' Sworn  to  and  subscribed  before  me, 
this  January  3d,  1866. 

"W.  E.  Griffin,  Ordinary, ^^ 

It  was  shown  that  this  document  was  found  in  the  ordi- 
nary's office  a  few  years  before  the  trial,  after  the  death  of 
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the  trustee ;  that  it  liad  never  been  recorded ;  that  about  the 
time  of  this  return  the  Federal  soldiers  took  possession  of 
the  court-house ;  that  the  papers  were  removed^  and  this  one 
misplaced. 

On  objection^  this  evidence  was  rejected^  and  the  defendants 
excepted. 

The  jury  found  for  the  plaintiff  principal  $592  01,  and  in- 
terest $405  14.  The  defendants  moved  for  a  new  trial,  upon 
the  ground  that  the  court  erred  in  refusing  to  allow  them  to 
show  by  various  witnesses  what  the  trustee  had  stated  to  them 
during  life  as  to  his  disposition  and  investment  of  the  trust 
funds,  and  because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  If  this  trust  fund,  by  being  loaned  out  and  collected 
again,  was  converted  into  Confederate  money,  and  the  several 
transactions  were  bona  fide  by  the  trustee,  and  he  afterwards 
invested  it  in  Confederate  bonds,  which  were  lost  by  the  re- 
sults of  the  war,  then  the  trustee  is  not  liable.  If  he  failed 
to  make  such  investment,  or  made  it  illegally,  the  trustee  is 
only  liable  for.  the  value  of  Confederate  money  in  March, 
1864,  provided  the  proof  showed  that  the  trustee  filed  his 
affidavit  with  the  ordinary  in  compliance  with  the  act  of 
1866,  identifying  the  money  invested  as  the  same  which  he 
received  from  the  collection  of  the  trust  notes.*' 

The  motion  was  overruled,  and  the  defendants  excepted. 
Error  is  assigned  upon  the  above  grounds  of  exception. 

Vason  &  Davis  ;  T.  J.  Dunn,  for  plaintiffs  in  error. 

E.  F.  Lyon  ;  L.  D.  Munroe,  for  the  defendant. 

McCay,  Judge. 

1.  The  whole  effect  of  a  return  to  the  ordinary  turns  on 
the  &ct  that  that  officer,  whose  duty  and  jurisdiction  it  is  to 
examine  and  pass  upon  it,  has  done  so.  If  he  has  so  done, 
his  record  and  entries  will  show.  It  is  his  judgment  and  not 
the  return,  which  is  the  evidence.  The  sayings  of  any  one, 
dead  or  alive,  in   his  own  interest,  are  never  admisBible, 
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Sometimes^  indeed,  bis  declarations  as  a  part  of  the  resgestce  are. 
But  this  is  no  such  case ;  it  is  proposed  to  prove  here,  not 
only  his  sayings,  but  the  re8  gestce  itself,  by  his  sayings.  That 
can  never  be  done.  Sayings,  as  part  of  a  res  geatoe,  only  come 
in  to  explain  and  qualify  the  res  gestce,  and  it  is  unheard  of 
to  prove  the  res  geatce  by  the  sayings  and  then  quafify  it  by 
the  sayings. 

2.  We  do  not  agree  with  the  judge  that  the  affidavit,  under 
the  act  of  1866,  is  the  only  mode  an  administrator  may  use 
to  show  good  faith  in  getting  Confederate  money  he  has  in- 
vested. That  is  one  way.  But  he  may  still  show,  if  he  can, 
the  truth  by  other  evidence.  We  do  not,  however,  see  how 
this  hurt  the  defendant.  The  jury  were,  under  the  evideaoe^ 
bound  to  find,  at  least,  as  much  as  they  did,  since  no  explanation 
was  made  as  to  how  these  funds  got  into  Confederate  money. 
Though  the  court  was  wrong  on  the  point  we  have  alluded  to, 
it  could  not  have  affected  the  verdict.  It  would  be  folly  for 
this  court  to  send  the  case  back  for  a  mere  theoretical  error. 

Judgment  affirmed. 


I  54    2S9' 

\lOe_897 

'^^    289! 

Albert  Mitchell  et  al.y  by  next  friend,  plainiifis  in  error,  i^^j 
V8.  The  Univbksal  Life  Insurance  Company,  defend-  (,JJ  »; 
ant  in  error. 

1.  A  life  insurance  policy  provided  that  the  annual  premiums  should  be  pay- 
able on  the  23d  of  May  in  each  year,  and  in  an  action  against  the  company 
it  was  proposed  to  prove  by  parol  that  at  the  time  of  the  making  of  the 
contract  it  was  agreed  between  the  company's  agent  and  the  assured  that 
the  pajrments  should  be  made  in  the  fall  of  each  year : 

Ifg/d,  that  the  evidence  was  properly  rejected.  To  justify  the  introduction  of 
parol  evidence  to  contradict  a  written  contract  on  the  ground  of  fraud,  the 
fraud  charged  must  be  in  the  execution  of  the  contract. 

2.  A  contract  required  by  law  to  be  in  writing  cannot  be  shown  to  have  been 
altered  by  parol  after  its  execution. 

Evidence.     Fraud.     Insurance.     Before    Judge    James 
Johnson.    Muscogee  Superior  Court.    May  Term,  1874, 
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The  policy  stated  that  the  premiums  were  payable  annaal- 
ly  on  23(1  of  May.  It  was  proposed  to  show  that  the  first 
premium  had  been  paid  by  a  draft,  payable  in  October,  with 
interest  from  date,  and  that  the  agent  had  said  the  other  pre- 
miums might  be  so  paid.  It  was  proposed  to  show  that,  ou 
being  afterwards  appealed  to,  the  agent  had  again  so  said. 

With  this  statement,  the  above  head-notes  report  the  case. 

H.  L.  Benning;  M.  H.  Blandpord;  J.  M.  Russell,  for 
plaintiffs  in  error.' 

Little  &  Crawford;  Ingram  <&  Crawford,  for  de- 
feuplant. 

McCay,  Judge. 

1.  The  contract  in  this  case  is  plain  and  unambiguous.  If 
it  may  be  contradicted,  there  is  no  contract  that  may  not. 
Nothing  appears  here  but  that  the  parties  made  a  plain  stip- 
ulation in  writing,  with  the  agreement  at  the  time  that  it  was 
not  to  be  the  real  contract.  It  is  not  pretended  that  the  plain- 
tiff thought  it  was  written  differently,  or  that  there  was  any 
fraud  in  writing  it  as  it  is.  All  parties  knew  it  was  so  writ- 
ten. It  is  said  this  is  a  fraud  and  a  great  hardship;  but  is  not 
this  always  true  where  the  rule  excluding  parol  evidence  is 
allowed?  The  very  offer  of  parol  evidence  to  alter  implies 
that  the  contract  is  not  what  the  parties  made.  The  rule  is 
based  on  public  policy.  The  danger  of  peijury — the  uniform 
experience  that  it  is  wisest  to  adhere  to  what  the  parties  have 
knowingly  written — has  established  this  rule  as  a  choice  of 
evils.  Better  this  than  to  permit  parol  evidence  to  explain 
or  contradict  written.  Perhaps  some  wrong  will  be  done  by 
exclusion,  but  less  wrong  that  way  than  the  other. 

2.  It  is  generally  true,  that  a  simple  contract,  though  in 
writing,  may  be  altered  by  a  subsequent  legal  contract  not  in 
writing.  But  this  cannot  apply  to  a  contract  required  by 
law  to  be  in  writing.  If  the  contract  may  be  altered  by  parol, 
then  there  is  a  contract  on  the  subject  matter  by  parol,  and 
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that  is  forbidden  by  the  statute.     Insurance  contracts  must, 
in  this  state,  be  in  writing:  Co<le  section  2794.     Altogether, 
we  see  no  error  in  the  judgment. 
Judgment  affirmed. 


Robert  L.  McWhorter,  guardian,  plaintiff  in  error,  vs. 
James  L.  Tarpley  el  al,y  defendants  in  error. 

Where  it  appeared  in  evidence  that  the  defendant,  a  guardian,  had  received 
for  the  use  of  his  ward,  Confederate  money,  during  the  late  war : 

Held^  that  even  if  he  received  it  in  good  faith,  yet,  unless  he  shows  affirma- 
tively that  he  kept  that  very  money  apart  from  his  own  funds,  he  is  liable 
to  his  ward  for  the  value  of  the  money  at  the  time  he  received  it. 

Guardian  and  ward.  Trustees.  Confederate  money.  Be- 
fore Judge  Bartlett.  Greene  Superior  Court  September 
Adjourned  Term,  1874. 

This  was  a  suit  calling  on  a  guardian  to  account  to  his  ward. 
The  jury  found  for  the  defendant,  and  the  judge  granted  a 
new  trial.     To  this  ruling  defendant  excepted. 

The  evidence  justified  the  verdict,  except  that  it  appeared 
that  the  guardian  had  got  various  sums  in  Confederate  money 
during  the  war,  and  the  only  account  he  gave  of  them  was  his 
affidavit,  under  the  act  of  1866,  that  he  had  on  hand  Con- 
federate money,  and  it  was  the  same  kind  of  money  he  re- 
ceived. His  answer  also  said  that  he  had  not  applied  the 
assets  to  his  own  benefit. 

P.  B.  Robinson  ;  M.  W.  Lewis  ;  Reese  &  Reese,  for 
plaintiff  in  error. 

A.  G.  &  F.  C.  Foster,  for  defendants. 

McCay,  Judge. 

We  think  the  court  below  was  right  in  granting  a  new 
trial.    Under  the  evidence— even  of  the  answer  and  returns — 
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it  is  plain  that  the  defendaat  below  did^  during  the  war,  receive, 
for  the  use  of  his  wards,  various  sums.  What  became  of  the 
money  ?  Did  he  keep  it  separate,  in  specie,  by  itself,  or  did 
he  mingle  it  with  his  own  funds?  Could  he  or  his  agent 
identify  any  particular  package  as  the  ward's  money?  Did 
the  agent  keep  it  separate  ?  Did  the  guardian  do  so  afler  he 
settled  with  the  agent?  None  of  these  questions  are  met  by 
the  evidence.  The  act  of  1866  is  not,  in  our  judgment,  ap- 
plicable to  the  case.  That  act  refers  to  investments  in  bonds, 
made  under  the  acts  passed,  or  under  orders  of  court,  and  it 
requires,  before  even  a  prima  facie  case  is  made  by  the  re- 
turns, the  affidavit  required,  the  effect  of  which  is,  that  the 
administrator  or  other  trustee  shall  swear  tliat  the  funds  in- 
vested are,  and  were,  the  same  kind  of  funds  received  by 
him.  The  object  is  to  prevent  an  investment  made  in  fraud 
of  the  rights  of  the  estate,  being  effective.  We  all  know  that 
it  was  possible  for  an  administrator  or  other  trustee  to  invest 
in  Confederate  bonds  his  own  indebtedness  to  the  estate,  and 
one  of  the  leading  objects  of  this  statute  was  to  pi^event  this. 
What  may  appear  on  the  trial  as  to  the  neglect  of  the  guar- 
dian in  not  investing  this  Confederate  money,  if  he  did,  in 
fact,  keep  it  separate  from  his  own  funds,  or  if  the  agent  did, 
we  are  not  now  prepared  to  say.  The  facts  of  the  case  must 
settle  that.  We  think,  under  the  facts  as  they  appear,  this 
guardian  was,  at  any  rate,  liable  for  the  value  of  the  Confed- 
erate money  collected  by  him  during  the  war. 

We  do  not  agree  with  the  court  that  the  courts  of  this  state 
are  bound  by  the  decision  of  the  United  States  court  on  the 
point  indicated.  It  is  not  one  of  the  questions  on  which  that 
court  is  an  appellate  tribunal  from  this  court.  It  is  simply  a 
question  of  general  public  law  whether  any  particular  act  or 
law  was  in  aid  of  the  rebellion.  This  court  has  taken  a  con- 
trary view  from  that  adopted  by  the  supreme  court,  and  with 
every  respect  for  that  high  tribunal,  we  are  not  prepared  to 
reverse  our  judgment. 

Judgment  affirmed. 
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Jesse  McLendon,  plaintiff  in  error,  va.  The  Atlanta  and 
West  Point  Railroad  Company,  defendant  in  error. 

1.  When  a  railroad  company  appropriates  land  for  its  road-bed  and  track, 
without  the  consent  of  the  owner  of  the  land,  and  without  condemning  Ihe 
land  under  the  charter,  a  right  of  action  accrues  to  such  owner.  But  a 
subsequent  purchaser  cannot  sustain  an  action  against  the  company  for  the 
value  of  the  land,  nor  for  the  use  and  occupation  of  the  right  of  way,  as  on  an 
implied  promise  to  pay  him  therefor. 

2.  A  demand  for  damages  caused  by  a  trespass  on  land  cannot,  under  section 
3261  of  the  Code,  be  joined  with  a  demand  for  the  use  and  occupation  of 
such  land. 

3.  The  question  of  adverse  possession  in  this  case,  was  a  question  of  fact,  and 
there  is  evidence  in  the  record  to  support  the  verdict. 

Kailroads.  Land.  Damages.  Actions.  New  trial.  Be- 
fore Judge  Buchanan.  Troqp  Superior  Court.  May  Term, 
1874. 

On  December  26tli,  1872,  McLendon  brought  assumpsit 
against  the  Atlanta  and  West*  Point  Railroad  Company  for 
810,000  00.  In  the  first  count,  he  alleged  that  the  defendant 
was  indebted  to  him  $3,500  00  for  the  use  and  occupation  of 
a  right  of  way  through  obtain  lands  of  his  from  February 
1st,  1853,  to  December  20th,  1872.  In  the  second  count,  he 
claimed  the  same  amount  as  due  him  for  the  same  causes  on 
a  quantu7n  meruit.  In  the  third,  he  alleged  that  on  February 
1st,  1853,  the  defendant  took  possession  of  a  certain  strip  of 
land  l)elonging  to  him,  and  has  since  occupied  it  as  a  right  of 
way,  and  that  it  is  of  the  value  of  $3,500  00;  that  the  de- 
fendant has  received  and  enjoyed  the  profits  of  said  land  and 
of  the  right  of  way,  of  the  annual  value  of  $200  00;  that  it 
refuses  to  deliver  the  said  land  to  the  plaintiff  or  to  pay  him 
the  profits  thereof. 

The  defendant  pleaded  as  follows :  1st.  Title  in  itself  to 
right  of  way  by  reason  of  twenty  years'  possession  thereof  be- 
ftyre  suit  brought ;  that  for  more  than  seven  years  before  the 
commencement  of  suit  it  has  used  said  right  of.  way  without 
hindrance  by  the  plaintiff  or  any  one  else.  2d.  The  statute 
of  limitations  as  to  all  of  plaintiff's  demand  which  accrued 
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more  than  four  years  prior  to  suit  brought.  3d.  That  plain- 
tiff aji^reed  to  donate  to  the  defendant  said  right  of  way,  in 
consideration  of  the  location  and  building  of  its  road  through 
his  land. 

Evidence  was  introduced  to  show  that  the  defendant  took 
possession  of  the  strip  of  land  alluded  to  in  the  declaration 
for  the  pur|>ose  of  grading,  etc.,  in  the  latter  part  of  the  year 
1851,  or  first  of  the  year  1852,  and  had  exclusive  possession 
by  its  cars  running  thereover,  in  1853,  and  had  so  held  the 
same  ever  since.  The  value  of  such  use  and  o(K3upation  was 
proven.  It  was  shown  that  the  land  over  which  said  right  of 
way  passed  was  in  litigation  at  the  time  of  the  location  of 
defendant's  road  thereon,  and  so  continued  until  the  year 
1856,  when  the  plaintiff  purchased  the  interests  of  the  re- 
spective contending  parties  and  took  conveyances  thereto.  It 
was  proven  that  the  plaintiff  was  a  director  of  the  defendant 
from  the  time  of  the  location  of  said  road  until  February 
26th,  1869.  There  was  evidence  to  show  that  when  the  road 
was  located  the  plaintiff  had  said  that  if  he  obtained  the  title 
to  the  land  in  litigation  he  would  give  the  right  of  way  to  the 
defendant ;  and  that  he  had  frequently  since  said  that  he  had 
given  such  right  of  way. 

There  was  much  other  testimony  not  material  here.  The 
jury  found  for  the  defendant.  The  plaintiff  moved  for  a  new 
trial  upon  the  following,  amongst  other  grounds : 

1st.  Because  the  court  erred  in  charging  the  jury  "  that  if 
the  defendant  claimed  title  adversely  to  the  plaintiff,  to  tlie 
right  of  way  mentioned  in  the  plaintiff's  declaration,  and  if 
the  defendant's  possession  was  adverse  to  plaintiff's  title,  the 
action  for  use  and  occupation  cannot  be  sustained. 

2d.  Because  the  court  erred  in  charging  the  jury  as  folloAVS : 
''if,  while  the  title  to  the  land  was  in  others,  the  defendant 
occupied  the  same  without  their  objection,  and  had  been  so  in 
possession  for  years  previous  to  tiie  plaintiff's  purchase,  and 
the  plaintiff,  after  his  purchase,  made  no  objection  to  said 
right  of  way  or  interfered  with  the  enjoyment  thereof  until  it 
had  been  so  occupied  for  seven  yeai-s,  he  canpot  afterwards 
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set  np  title  against  the  defendant  as  to  the  right  to  use  said 
right  of  way/' 

*  3d.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  follows :  "  The  plaintiff  is  not  debarred  of  his  action  by 
the  mere  possession,  use  or  occupation  by  the  defendant  of  the 
right  of  way  and  land  in  question^  unless  it  appears  that  the 
defendant  has  pursued  the  mode  pointed  out  in  its  charter  in 
relation  to  acquiring  the  right  of  possession  and  right  of  way/' 

4th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  the  plaintiff  excepted. 

B.  H.  BiGHAM,  for  plaintiff  in  error. 
A.  W.  Hammond  &  Son,  for  defendants. 

McCay,  Judge. 

1,  2.  This  action  is  of  a  very  anomalous  character.  The 
declaration  goes  upon  two  ideas:  1st.  It  assumes  that  the 
defendant  has  l)een  using  a  right  of  way  over  the  plaintiff's 
land  with  his  consent,  and  that  therefore  there  is  an  implied 
promise  on  the  part  of  the  railroad  to  pay  to  the  plainiiff 
what  such  use  is  reasonably  worth  for  each  year.  2d.  It  as- 
sumes that  the  defendant  had,  with  plaintiff's  consent,  taken 
a  right  of  way  over  his  land,  intending  thereby  to  assert  own- 
ership over  if,  under  an  implied  promise  to  pay  him  its  value, 
and  there  is  a  count  in  the  declaration  for  the  value  of  the 
land  based  on  this  implied  promise.  Under  the  evidence  in 
the  case,  it  is  very  plain  that  this  count  for  the  value  of  the 
land,  bused  on  the  implied  promise,  is  not  sustainable,  and 
this  for  the  very  plain  reason  that  the  plaintiff  was  not  the 
Owner  of  the  land  whg;i  it  was  taken.  If  the  original  taking 
was  under  such  circumstances  as  to  raise  an  implied  promise 
to  pay  its  value  to  the  owner,  the  right  of  action  would  be  in 
the  person  who  was  the  owner  at  the  time,  and  not  in  the 
plaintiff.  Besides,  the  statute  of  limitations,  which  was  for- 
merly pleaded,  would  be  a  complete  reply  to  an  action  on 
such  promise,  which  at  best  would  be  barred  in  four  years. 
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3.  Whether  the  other  counts,  sounding  as  they  also  do  in 
contract,  can  be  sustained,  turns  upon  the  question  of  adverse 
possession.  If  the  right  of  way  was  used  by  tlie  consent  of 
the  plaintiff,  the  company  recognizing  his  right  and  acknowl- 
edging him  as  its  landlord,  as  it  were,  then  we  see  no  reason 
why  an  action  on  an  implied  aasurapsit  for  the  yearly  value 
of  this  use,  will  not  lie;  but  if  the  possession  be  and  has  been 
advei*se,  the  company  has  plainly  a  title  by  prescription;  nor, 
as  this  court  has  decided  in  19  Oeorgiaj  313,  would  an  action 
for  use  and  occupation  lie,  even  if  the  time  of  the  adverse 
holding  were  not  long  enough  for  a  prescriptive  title.  It  was 
contended  in  the  argument  that  these  counts  for  use  and  oc- 
cupation might  be  treated  as  claims  for  damages  for  the  tres- 
pass; but,  under  our  Code,  trespass  and  an  action  on  a  con- 
tract cannot  be  joined  :  See  Code,  sec.  326 1.  Besides,  whilst 
we  are  not  disposed  to  hold  parties  to  very  strict  rules,  we 
think  it  would  be  going  quite  too  far  t^give  the  statements 
in  the  declaration  that  meaning.  The  question  of  adverse 
possession  was  fairly  and  distinctly  left  to  the  jury  by  the 
judge,  and,  under  the  evidence,  the  jury  might  well  have 
found  in  favor  of  the  defendant  on  that  issue.  The  letters  of 
Mr.  Grant  and  Mr.  King  do  not  amount  to  any  recognition  of 
the  plaintiff's  claim.  They  refer  to  it  only  as  a  claim,  and 
do  not  at  all  recognize  its  justice,  extent,  or  even  its  precise 
nature. 

Judgment  affirmed. 


[64    »W 
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E.  H.  Cohen,  plaintiff  in  error,  va,  John  A.  Broughton^ 
defendant  in  error. 

1.  Where  personal  property  is  claimed  by  a  third  person,  and  the  claim  affi- 
davit and  bond  recite  that  it  has  been  levied  on,  the  claimant  is  estopped 
from  saying  the  levy  was  not  complete. 

2.  To  justify  the  issue  of  a  distress  warrant,  the  relation  of  landlord  and  ten- 
ant must  exist  between  the  plaintiff  and  the  defendant ;  and  where  A  owns 
land  and  rents  it  to  B,  but  there  is  no  proof  that  B  ever  took  possession  or 
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cultivated  the  land,  this  does  not  justify  the  levy  of  a  distress  warrant  upon 
cotton  made  on  the  land  by  C,  between  whom  and  A  or  B  there  is  no  ex- 
press or  itnplied  contract  to  pay  rent  to  A  or  B. 

Claims.  Levy  and  sale.  Estoppel.  Landlord  and  tenant. 
Before  Judge  Bartlett.  Morgan  Superior  Court.  Sep- 
tember Adjourned  Term,  1874. 

A  distress  warrant  in  favor  of  John  A.  Broughton  against 
William  D.  Durden,  was  levied  on  three  bales  of  cotton, 
which  were  claimed  by  E.  H.  Cohen.  Upon  the  trial  of  the 
issue  thus  formed,  it  appeared  that  one  Jerry  Jones  rented  the 
land,  upon  which  the  cotton  in  controversy  was  made,  for  the 
year  1873,  from  Blanche  Durden,  to  whom  he  had  paid  all 
the  rent;  that  the  cotton  was  made  by  him  and  sold  to  claim- 
ant; that  he  had  never  made  any  contract  with  the  plaintiff; 
that  plaintiff  had  purchased  the  land  from  Blanche  Durden 
in  1871,  and  had  rented  it  for  the  year  1873  to  William  D. 
Durden ;  that  he  had  notified  Jones  of  these  facts  in  January, 
1873,  and  told  him  he  would  look  to  the  crops  for  the  rent. 

The  jury  found  the  property  subject.  The  claimant  moved 
for  a  new  trial,  because  the  verdict  was  contrary  to  the  law 
and  the  evidence.  The  motion  was  overruled,  and  the  claim- 
ant excepted. 

One  question  made  in  this  court  was  whether  there  had 
ever  been  any  legal  levy  of  the  distress  warrant,  in  reference 
to  which  see  first  head-note.  The  bill  of  exceptions  does  not 
show  that  this  point  was  made  in  the  court  below,  unless  re- 
lied on  as  embraced  in  the  general  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence. 

McHekry  &  McHenry,  for  plaintiff  in  error. 

BiLLUPS  &  Brobston,  for  defendant.  i 

McCay,  Judge. 

1.  The  claimant  has  made  affidavit  that  this  property  was 
levied  on.     He  has  recited  it  in  his  bond.     He  has  got  pos- 

VOL.  Lrv.  20. 
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session  of  it  by  his  forthcoming  bond  under  a  recital  to  that 
effect,  so  that  even  if  the  facts  justified  questioning  the  levy, 
he,  it  seems  to  us,  is  estopped  from  denying  the  levy.  And 
this  is  specially  (perhaps  only)  true  of  personal  property. 
The  possession  is  the  point  of  the  levy,  and  if  there  is  no 
levy  the  claimant  is  not  intt'rfered  with.  He  has  got  his 
property  and  may  do  as  he  pleases  with  it.  He  is  not  inter- 
fered with  if  there  be  no  levy. 

2.  But  we  are  clear  the  plaintiff  in  fi,  fa,  has  not  made  a 
good  case.  This  is  a  distress  warrant.  The  fundamental  ba- 
sis of  it  is  that  the  relation  of  landlord  and  tenant  shall  exist. 
Rent  must  be  due.  This  can  only  l>e  by  contnicf,  express 
or  implied.  An  adverse  holder  of  the  land  cannot  be  due 
read:  30  Geoi-gia,  14 ;  \9  Ibid.,  313.  The  evidence  shows 
that  the  person  who  made  this  cotton  was  not  the  tenant  of 
the  plaintiff;  that  he  rented  the  land  from  Miss  Blanche 
Durden  and  has  pai<l  her  for  it.  It  seems,  too,  that  he  had 
rented  from  and  paid  her  for  several  years ;  and  that  he,  in 
terms,  disavowed  holding  under  the  plaintiff.  The  plaintiff 
does  not  pretend  that  he  renled  the  land  to  Jerry  Jones,  who 
made  the  cotton  levied  on.  The  contract  he  made  was  with 
W.  D.  Durden.  Did  W.  D.  Durden  ever  take  possession  ? 
There  is  no  proof  that  he  did.  The  planitiff's  whole  case 
turns  on  the  fact  that  he  owned  the  land ;  and  he  assumes 
that  if  he  did,  whoever  worked  it  is  not  only  bound  to  pay 
him  rent,  but  that  any  cotton  made  on  the  land  by  anybody  is 
bound  for  such  rent.  This  is  pushing  the  rights  of  a  land- 
lord or  land  owner  further  than  the  law  justifies.  The  writ 
is  a  harsh  one,  and  it  has  always  been  restricted  to  the  ease  of 
a  tenant  by  contract,  and  has  never,  as  we  see  by  the  cases  re- 
ferred to,  been  extended  to  one  holding  adversely.  There  are 
cases  where  if,  is  held  there  can  be  r.o  distress,  unless  the  rent  be 
agreed  upon,  and  the  rule  is  uniform  that  there  must  be  either 
a  fixed  sum  agreed  upon,  or  some  other  agreement  made  from 
which  a  fixe<l  sum  may  be  ascertained.  So  that  the  Ciise  of  a 
distress  warrant  requires  even  a  stronger  case  than  use  and 
occupation,  for  in  that  case  a  quantum  meruit  will  lie.     We 
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see  no  connection  between  the  plaintiff  and  Jerry  Jones,  and 
nothing  to  justify  seizing  Jerry  Jones'  cotton  as  the  property 
of  William  D.  Durden.  Even  if  Jerry  Jones  were  the  under- 
tenant of  Durden  we  do  not  think  this  distress  warrant  could 
seize  Jones'  cotton.  If  Jones  was  the  tenant  of  the  plaintiff, 
and  it  is  only  in  that  event  his  cotton  could  be  levied  on, 
the  warrant  should  have  issued  against  him.  We  are  of  the 
opinion  that,  under  the  few,  as  the  case  is  made  by  the  evi- 
dence, this  cotton  was  not  subject. 
Judgment  reversed. 


Edwin  A.  Castellaw,  administrator,  et  al,y  plaintiffs  in  er- 
ror, V8,  Julia  Gutlmartin  et  al.,  defendants  in  error. 

A  judgment  regularly  obtained  against  an  executor  by  one  who  claims  a  debt 
due  from  the  testator,  is  conclusive  against  the  executor  and  the  estate  in 
his  hands  unadministered,  as  to  the  existence  and  the  amount,  of  the  debt, 
and  cannot  be  attacked,  even  in  equity,  4)y  the  legatees  under  the  will,  on 
the  ground  that  there  was  a  good  legal  defense  which  the  executor  failed 
to  set  up,  unless  it  be  also  alleged  that  there  was  accident,  mistake,  fraud, 
or  corrupt  complicity  between  the  exejutor  and  the  plaintiff. 

Executors  and  administrators.  Judgments.  Before  Judge 
Tompkins.  Chatham  county.  At  Chambers.  March  20th, 
1875. 

Julia  Guilmartin,  John  F.  Guilmartin,  Guilmartin 

and  Julia  Guilmaitin,  a  minor,  by  her  next  friend,  legatees 
under  the  will  of  John  F.  Guilmartin,  deceased,  file*!  their 
bill,  wherein  they  allege  that  on  the  2d  of  April,  1874,  Edwin 
A.  Castellaw,  as  administrator  on  the  estate  of  James  W.  Cas- 
tellaw, commenced  suit  in  the  superior  court  of  Mcintosh 
county  against  Robert  Lachlison,  as  executor  of  the  said  John 
F.  Guilmartin,  for  the  sum  of  $2,562  73,  besides  interest,  al- 
leged to  have  been  due  on  the  first  of  January,  1854,  by  said 
Guilmartin,  as  trustee  of  James  W.  Castellaw,  to  said  Castel- 
law.    Further,  that  said  Lachlison  lived  in  Mcintosh  county. 
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and  complainants  in  Chatham ;  that  he  made  no  defense,  and 
permitted  judgment  to  be  entered  up  against  his  testator's 
estate  by  default,  at  the  last  November  term  of  Mcintosh 
superior  court,  for  the  amount  sued  for;  that  they  depended 
upon  said  Lachlison  to  make  the  proper  defenses  to  said  ac- 
tion which  existed  at  the  time,  and  which  would  have  entirely 
defeated  it;  that  they  had  a  right  to  expect  this,  from  his  po- 
sition as  executor  and  trustee;  that  they  knew  nothing  of  said 
suit  until  they  saw  an  advertisement  of  a  levy,  made  under 
the  judgment  thus  obtained,  upon  the  property  of  the  estate 
in  Chatham;  that  there  were  valid  defenses  against  said  suit 
which  ought  to  have  been  pleaded  for  the  benefit  of  complain- 
ants (who  are  the  real  and  only  parties  interested  in  the  estate 
of  said  Guilmartin,)  by  the  said  Ijachlison,  executor,  the  nom- 
inal defendant,  but  that  he  failed  to  make  or  plead  them,  and 
by  his  negligence  permitted  judgment  to  go  against  him  at 
the  first  trial  term  of  the  said  cause,  and  that  they,  the  com- 
plainants, were  thus  damaged,  without  any  knowledge  of 
what  was  occurring;  that  the  declaration  showed  upon  its  face 
that  the  action  was  barre<I  by  the  various  statutes  of  limita- 
tions of  the  state,  esi)ecially  by  the  actof  March  16th,  1869, 
section  5;  that  execution  has  b«en  issued,  levied,  and  the  prop- 
erty advertised  for  sale. 

It  appeared  that  James  W.  Castellaw  died  in  1860  and 
Guilmartin  in  1855.  ^ 

They  pray  that  the  judgment  be  opened,  and  they  allowe<l 
to  plead  their  defenses  to  the  action,  and  that  an  injunction 
issue  restraining  8ai<l  Castellaw,  and  the  sheriff  of  Chatham 
county,  and  the  attorney  of  said  Castellaw,  from  selling  said 
property  under  said  execution. 

The  declaration  filed  in  the  original  suit,  and  the  will  of 
John  F.  Guilmartin  are  annexe<l  as  exhibits  to  the  bill. 

The  declaration  shows  the  sdit  to  be  founded  on  an  account 
filed  in  the  office  of  the  ordinary  of  Chatham  county,  by  John 
F.  Guilmartin,  as  trustee  of  James  W.  Castellaw,  on  the  1st 
of  January,  1854,  showing  a  balance  of  82,652  73  in  the 
hands  of  Guilmartin  to  the  credit  of  Castellaw.    The  dec- 
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laration  stated  further  that  Edwin  A.  Castellaw  was  appointed 
administrator  on  the  estate  of  James  W.  Castellaw  in  April, 
1872. 

Amendments  were  afterwards  filed  to  the  bill,  alleging  the 
insolvency  of  Lachlison,  and  that  a  portion  of  the  claim  upon 
which  the  judgment  was  based  had  been  paid,  but  not  stating 
when  or  how,  or  how  much. 

The  defendants  answered  that  the  allegations  of  the  bill 
showed  that  the  complainants  were  not  entitled  to  the  injunc- 
tion prayed  for,  and  that  there  was  no  equity  in  the  bill. 

The  chancellor  ordered  that  the  writ  of  injunction  issue 
restraining  the  defendants  from  proceeding  to  sell  the  prop- 
erty levied  on,  and  from  enforcing  in  any  other  way  said 
judgment.  He  further  directed  that  the  judgment  be  opened 
and  set  aside,  on  condition  that  the  complainants  and  the  ex- 
ecutor of  John  F.  Guilmartin  do  file  their  pleas  of  defense  at 
the  next  term  of  tiie  superior  court  of  Mcintosh  county. 

To  this  judgment  the  defendants  excepted. 

A.  P.  Adams,  by  W.  R.  Hammond,  for  plaintifis  in  error. . 
No  appearance  for  defendants. 

McCay,  Judge. 

There  is  nothing  set  up  to  justify  the  interference  of  a  court 
of  equity  with  this  judgment  at  law,  but  the  fact  that  the 
debt  upon  which  the  judgment  is  founded  was  capable  of 
having  been  defended  at  law  by  the  plea  of  the  statute  of 
limitations.  It  is  not  even  claimed  that  the  debt  is  not  in 
the  main  justly  due.  Why  should  these  legatees  claim  to  go 
behind  the  judgment?  Perhaps  the  executor  knew  the  debt 
was  unpaid,  and  standing  as  he  does  in  the  shoes  of  the  tes- 
tator, he  may  have  thought  it  not  honest  to  plead  the  statute. 
The  law  authorizes  him,  if  in  his  judgment  he  thinks  proper 
to  pay  a  debt  barred  by  the  statute,  to  do  so.  And  it  would 
be  very  strange  if  a  trustee,  knowing  his  testator  owed  a  just 
debt,  were  still  compelled  to  pkad  the  statutory  bar.     Some 
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of  the  old  decisions  even  go  so  fur  as  to  hold  that  a  direction 
to  pay  debts  is  an  acknowledgment  This  is  not  now  lield  to 
be  the  law.  But  an  administrator  may  pay  an  honest  debt  of 
the  deceased  which  is  unpaid,  although  it  be  barreil  by  the 
statute :  provitled,  under  our  statute,  the  bar  was  not  com- 
plete during  the  lifetime  of  the  deceased:  See  Code,  (1873) 
section  2542.  It  does  not  appear  that  this  debt  was  barred 
on  the  death  of  Castellaw,  but  rather  to  the  contrary,  so  that 
the  bill  does  not  even  make  out  a  case  where  the  administra- 
tor has  done  anything  which,  under  the  law^  he  might  not  well 
have  done.  But  even  if  this  were  shown,  the  bill  would  fail 
to  make  a  case  for  the  interference  of  equity.  The  adminis- 
trator is  the  legal  party,  who,  as  to  all  the  world,  represents 
the  estate,  and  a  judgment  against  him  is  just  as  conclusive 
against  the  estate  he  represents  as  a  judgment  against  any 
other  defendant  is  against  him.  That  is,  it  cannot  be  attacked 
except  for  fraud  or  want  of  jurisdiction,  not  even  in  equity, 
except  for  accident,  mistake,  etc.,  where  there  was  no  mixture 
of  fault  or  n^ligeiice  on  the  part  of  the  defendant.  We  re- 
cognize the  fact,  that  if  there  be  fault  on  the  part  of  the  ad- 
ministrator, the  legatees  are  not  without  redress — but  that 
redress  is  against  him.  As  to  the  plaintiffs  in  the  judgment, 
the  law,  by  its  proper  courts  and  with  the  l^al  parties  before 
it,  has  declared  that  the  estate  owes  this  debt,  and  it  will  not 
tolerate  any  denial  of  it  The  parties  and  their  privies  are 
estopped.  Had  there  been  a  good  legal  plea  or  defense,  had 
the  debt  been  unjust,  and  by  collusion  between  the  parties  a ' 
judgment  been  obtained,  equity  would  theu  have  iuterfered. 
But  there  is  no  such  charge;  mere  n^lect  would  not,  we 
think,  be  sufiQcient  Some  corrupt  complicity  would  be  ne- 
cessary to  set  aside  the  solemn  judgment  of  the  court  Un- 
less this  were  the  law,  litigation  would  be  endless. 
Judgment  reversed. 
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Vivian  Holmes,  plaintiff' in  error,  v%.  William  H.  Clark 
d  al.,  defendants  in  error. 

1.  Newly  discovered  evidence,  to  be  a  good  ground  for  new  trial,  should  not 
be  cumulative  only,  and  the  party  relying  on  it  should  show  due  diligence 
in  seeking  for  it  before  the  trial. 

2.  There  was  no  abuse  of  the  discretion  of  the  court  in  refusing  a  new  trial. 

New  trial.  Newly  discovered  evidence.  Before  Judge 
Buchanan.    Troup  Superior  Court.     May  TtJrm,  1874. 

On  October  2l8t,  1861,  Vivian  Holmes  brought  assumpsit 
against  Joseph  Boone  on  a  promissory  note,  dated  April  8th, 
1861,  payable  to  H.  Holmes  or  bearer,  six  months  after  the 
date  thereof,  for  $568  63.  Bail  process  was  sued  out,  and 
the  defendant  arrested.  Marshall  B.  Grady  and  William  H. 
Clark  became  securities  for  his  appearance.  At  the  May  term, 
1867,  judgment  was  rendered  for  the  plaintiff.  Scire  facids 
was  issued  on  the  bail  bond,  returnable  to  the  November  term, 
1867.  No  showing  having  been  made  to  the  contrary,  a  rule 
absolute  was  granted.  At  the  November  term,  1868,  on  mo- 
tion of  the  securities,  the  court  ordered  the  plaintiff  to  show 
cause  why  the  original  judgment  against  Boone,  and  the  rule 
absolute  on  the  bail  bond,  should  not  be  set  aside  on  the 
ground  that  they  were  rendered  afler  Boone's  death,  there  be- 
ing no  representation  on  his  estate.  The  facts  alleged  in  the 
rule  nisi  were  traversed  by  the  |)Iaintiff. 

Upon  the  trial  of  the  issue  thus  formed,  at  the  May  term, 
1873,  the  movants  introduced  the  answere  of  one  Gabriel 
Fields  to  interrogatories  propounded  to  him,  to  the  effect  that 
Boone  died  in  Selma,  Alabama,  in  October,  1866 ;  that  he  saw 
him  while  sick  and  immediately  after  his  death,  when  laid  our. 
as  a  corpse;  that  he  was  too  late  to  attend  the  funeral,  but  saw 
the  procession  moving  to  the  grave-yard,  and  arrived  as  the 
grave  was  being  filled  with  earth;  that  witness  did  not  live  in 
Selma,  but  went  there  in  October,  1866,  to  obtain  a  job  of 
boating  cotton  to  Mobile,  and  stopped  with  "old  man  Krout, 
who  kept  a  boarding-house;''  that  William  Waits,  the  super- 
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visor  of  the  Rome  Railroad  Company,  knows  that  witness 
was  then  at  Selma. 

Much  evidence  was  introduced  in  behalf  of  the  plaintiff 
tending  to  show  that  Boone  was  alive  after  the  judgment  was 
rendered  against  him,  several  witnesses  testifying  that  thej 
had  seen  him  since  October,  1866,  and  one  that  he  had  seen 
him  since  the  date  of  the  judgment.  The  jury  found  for  the 
movants. 

The  plaintiff  moved  for  a  new  trial  because  the  verdict  was 
contrary  to  the  evidence,  and  because  of  newly  discovered  ev- 
idence. In  support  of  the  last  ground  was  attached  the  affi-  . 
vit  of  the  plaintiff,  to  the  effect  that  he  had  discovered,  since 
the  trial,  that  William  Marable  and  William  D.  Condon 
would  testify  that  they  had  seen  Boone,  during  the  year  1868, 
in  Montgomery,  Alabama,  etc  Also,  the  affidavits  of  the 
persons  alluded  to. 

When  the  motion  for  a  new  trial  came  on  to  be  heard,  at 
the  May  term,  1874,  the  plaintiff  moved  for  a  continuance 
u|K)n  the  ground  tha  the  had  recently  discovered  where  Krout 
and  Waits  resided,  by  both  of  whom  he  expected  to  prove  that 
Ghibriel  Fields,  the  witness  for  the  movants,  was  not  in  Selma, 
Alabama,  in  October,  1866;  that  he  did  not  board  with  Krout, 
as  testified  to  by  him ;  that  he  did  not  apply  to  Waits,  the 
superintendent  of  the  Selma  and  Rome  Railroad  Company  for 
employment;  that  he  expected  to  have  their  testimony  before 
the  next  term  of  the  court,  if  not  during  the  present  term,  as 
his  counsel  was  then  in  correspondence  with  them  ;  that  the 
motion  was  not  made  for  delay. 

The  continuance  was  refused,  and  the  plaintiff  excepted. 

The  motion  for  a  new  trial  was  overruled,  and  plaintiff  ex- 
cepted. 

Error  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

C.  W.  Mabry,  for  plaintiff  in  error. 

B.  H.  BiGUAM,  for  defendants. 
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McCay,  Judge. 

1.  The  issue  tried  in  this  case  was  a  simple  one.  Was  the 
principal  defendant  living  at  the  date  of  the  judgment  on  the 
scire  facias  f  The  parties  had  from  1868  lo  the  trial  in  1873, 
to  get  up  their  evidence,  much  of  it  on  both  sides  was  by  in- 
terrogatories, so  that  each  party  had  notice  of  tlie  witnesses 
of  the  other  and  what  they  would  probably  prove.  The  evi- 
dence was  painfully  conflicting,  and  the  new  evidence  is  pre- 
cisely in  the  line  of  what  each  party  brought  forward  on  the 
trial.  It  must  be  admitted  that  the  rule  as  to  when  evidence 
is  cumulative  only,  is  not  very  definitely  settled,  and  for  my- 
self, I  am  free  to  say  that  the  decisions  do  not  seem  to  be 
founded  on  any  proper  principles.  The  true  rule  ought  to  be, 
I  do  not  say  it  is,  that  a  new  trial  ought  to  be  granted  only 
when  the  new  evidence  would  most  probably  produce  a  dif- 
ferent result,  and  that  if  it  would  probably  do  so,  there  ought  to 
be  a  new  trial  whether  the  evidence  is  cumulative  only  or  not. 
In  this  case  the  new  evidence  is  not  only  upon  a  point  prin- 
cipally controverted  at  the  trial,  but  it  is  upon  a  point  on  which 
both  the  parties  produced  much  evidence,  and  evidence  of 
precisely  the  same  character  as  the  newly  discovered  evidence. 

2.  The  verdict  seems  to  have  turned  almost  entirely  on  the 
credibility  of  the  witness  Fields.  He  seems  to  have  been 
known  to  both  parties  and  to  the  community  where  the  trial 
was  had,  and  it  was  peculiarly  with  the  jury  to  pass  upon  his 
credibility.  Questions  of  identity,  as  we  all  know,  are  very 
knotty  ones,  and  depend  entirely  on  the  means  of  observation 
of  the  witnesses  and  their  credibility.  Suppose  the  jury,  hav- 
ing the  highest  respect  for  the  integrity,  good  sense,  and 
knowledge  of  this  witness.  Fields,  and  the  fact  that  no  effort 
was  made  in  any  way  to  affect  his  credibility,  indicates  that 
thejury  did  have  this  confidence.  Suppose,  I  say,  this  con- 
fidence to  exist,  and  the  jury  to  have  concluded  he  was  mis- 
taken as  to  the  year  he  saw  the  defendant,  that  it  was  in  1867 
and  not  in  1866;  this  would  make  all  the  witnesses  tell  the 
truth,  for  it  is  significant  that  after  1867  he  does  in  factdis- 
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appear  and  remains  unheard  of  till  the  trial.  As  to  the  mo- 
tion to  amend,  we  think  that  shows  want  of  diligence,  and 
failsalso  in  this,  that  it  does  not  api^ear  affirmatively  what  the 
witnesses  would  swear.  Altogether,  we  do  not  feel  authorized 
to  say  that  the  jury  and  the  judge  have  so  erred  as  that  the 
principles  of  justice  and  rules  of  law  require  this  court  to  in- 
terfere. 

Judgment  affirmed. 


Oscar  Thomason,  plaintiff  in  error,  m.  Thomas  N.  Poul- 
lain, defendant  in  error. 

Oscar  Thomason,  plaintiff  in  error,  v%.  David  Willough- 
by, defendant  in  error. 

1.  The  lien  of  a  factor  for  provisions  and  commercial  manures  furnished  to 
a  planter  to  enable  him  to  make  a  crop,  as  authorized  by  the  act  of  1866, 
is  superior,  so  far  as  said  crop  is  concerned,  to  a  judgment  against  the 
planter  dated  before  the  advance  of  the  factor,  or  even  before  the  act  of 
1866. 

2.  When  a  factor  has  a  lien  for  supplies,  under  the  act  of  1866,  upon  the 
growing  crop  of  a  planter,  made  in  1872,  and  the  planter,  in  the  fall  and 
winter  succeeding,  delivered  at  the  warehouse  of  A  B  nineteen  bales  of 
cotton,  with  instructions  to  sell  and  apply  the  proceeds  to  debts  of  C  and 
D,  and  the  balance  to  a  lien  debt  due  the  factor  for  1 87 1,  which  was  so 
done  by  the  warehousemen,  and  subsequently  the  planter  delivered  to  said 

•  warehousemen  nineteen  other  bales,  both  lots  being  of  the  crop  of  1872, 
with  instructions  to  sell  and  apply  the  proceeds  to  payment  of  the  factor's 
lien  of  1872: 

Heidi  that  proof  that  the  warehousemen  were  the  general  agents  of  the  fac- 
tor does  not  render  the  transaction,  as  to  the  first  nineteen  bales  of  cotton, 
such  a  fraud  upon  the  judgment  creditors  of  the  planter  as  to  postpone  the 
factor's  lien  upon  the  second  nineteen  bales  of  cotton  to  judgment  liens 
against  the  planter. 

Factors.  Lien.  Principal  and  agent.  Payments.  Judg- 
ments. Before  Judge  Bartlett.  Greene  Sujierior  Court. 
March  Term,  1874. 
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One  of  the  judgments  was  older  than  1866,  and  the  court 
<5harged  that  whiUt  the  Hen,  under  the  act  of  1866,  was  su- 
perior to  the  other  fi.  fas.,  it  was  not  to  this.  There  were 
thirty-eight  bales  of  cotton  made  by  the  defendant  that  year. 
He  delivered  nineteen  to  the  warehousemen,  with  instrnctions 
to  sell  an<l  pay  several  debts  he  owed,  among  others  a  debt  to 
the  claimant's  ft)r  advances  made  the  previous  year,  and  this 
was  done.  It  was  in  proof  that  these  warehousemen  were 
the  claimants'  agents  in  the  transaction  of  his  business,  though 
it  did  not  appear  that  they  were  his  special  agents  in  this 
transaction. 

The  court  charged  that  if  the  warehousemen  were  the  gen- 
eral agents  of  the  claimant,  and  did  with  the  first  nineteen 
bales,  as  is  stated  above,  that  this,  in  law,  was  an  act  that 
would  estop  him  from  setting  up  his  lien  on  the  second  nine- 
teen bales. 

With  this  statement,  the  above  head-notes  report  the  cases. 

Reese  &  Reese,  for  plaintiff  in  error. 

A.  G.  &  F.  C.  Foster;  M.  W.  Lewis,  for  defendants. 

McCay,  Judge. 

1.  The  question  of  the  dignity  of  the  liens  given  by  the 
act  of  1866,  as  compared  with  judgments,  is  now  for  the 
first  time  distinctly  before  us.  Is  the  lien  therein  provided 
for  superior  to  judgments  in  existence  at  the  date  of  the  ad- 
vance? Such  has,. without  doubt,  been  the  constant  ruling 
of  the  superior  courts  since  the  passage  of  the  act,  and  the 
fact  that  this  ruling  has  been  so  generally  acquiesced  in  is  a 
strong  argument  in  favor  of  the  rightfulness  of  such  a  con- 
struction. The  act  itself  is  not  clear.  It  does  not  say,  in 
terms,  that  the  b'ens  provided  for  shall  have  any  special  dig- 
nity. The  only  words  from  which  any  inference  can  be 
drawn — and  that  is  not  by  any  means  a  strong  inference — 
are  (he  words  that  say  these  liens  sliall  be  ^'enforced  as  steam- 
boat liens,"  which  were,  in  terms,  by  the  act  creating  them, 
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Stated  to  be  of  the  highest  dignity.  It  is  said  that  this  word 
"enforce*'  may  fairly  mean  not  only  the  means  but  the  extent 
of  the  enforcement,  as  compared  with  other  liens.  Perhaps 
the  strongest  argument  in  favor  of  the  dignity  of  these  liens 
is  the  condition  of  the  country  at  the  time  of  the  passage  of 
the  law,  the  nature  of  the  liens  themselves,  and  the  fact  that 
any  law  was  passed  on  the  subject  It  is  well  known  that 
the  great  object  of  the  legislature  was  to  give  facility  to  ad- 
vances to  farmers  to  make  the  cro|)8 ;  that  the  act  was  passed 
just  after  the  war,  when  the  old  debts  and  judgments  were 
believed  to  be  an  incubus  that  kept  down  enterprise  and 
weighed  heavily  upon  industry.  Of  how  little  value  for 
any  of  the  purposes  sought  for  would  a  lieu  be  that  was 
subject  to  be  interfered  with  by  a  judgment?  It  may  be 
said,  too,  that  aU  Hem  of  this  kind  are  made  paramount ; 
the  lien  of  the  mechanic,  of  the  builder,  of  the  stone  cut- 
ter, and  of  the  livery  stable  man,  are  all  paramount.  And 
if  there  be  a  lien  at  all  for  a  debt  of  this  nature,  to-wit : 
for  what  enters  into  the  thing,  goes  to  make  it  up  and  gives 
it  its  value,  it  would  seem  it  ought  to  be  paramount.  Tlie 
crop  is  not  in  true  honesty  the  property  of  the  maker  of  it 
until  tlie  making  of  it  is  paid  for.  As  the  rent,  and  the  labor, 
why  not  the  provisions  and  manures?  There  is  the  very 
highest  equity  in  such  a  lien,  since  the  advance  enters  directly 
into  the  crop,  like  the  material  of  the  mechanic  or  the  rent 
of  the  landlord  :  See  40^  Georgia,  600.  It  is  clear,  too,  that 
the  legislatnre  of  1869  understood  the  lien  to  be  paramount, 
since  it  says  of  laborers'  liens,  they  shall  be  superior  to  all 
other  liens,  except  factors',  mechanics',  or  other  liens  for  which 
summary  remedies  are  provided,  but  shall  be  equal  to  these 
last  liens.  This  language  would  be  nonsense  if  the  liens  of 
the  act  of  1866  are  not  superior  to  all  other  liens  except  those 
of  like  character,  to-wit:  entering  into  the  crop.  For  these 
reasons  we  think  the  liens  authorized  by  the  act  of  1866  are 
superior  to  judgment  liens;  that  they  stand  like  mechanic's 
liens  for  labor  and  material,  like  the  landlord's  for  rent,  the  liv- 
ery stable  keeper  for  feed  of  a  horse,  etc.,  and  this  is  in  terms 
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made  the  effect  of  tliem  by  the  act  of  1872 :  Code,  sec.  1977, 
par.  5.  Nor  is  there  anything  in  sucli  a  view  as  interferes 
with  the  contract  of  a  creditor  who  had  a  judgment  at  the 
date  of  the  act.  True,  his  lien  was  on  the  proj>erty  of  the 
debtor,  present  and  future.  But  this  law  is  a  provision  as  to 
the  terms  on  which  he  shall  acquire  property.  When  the 
property  comes  to  him,  he  gets  it  subject  to  the  law  at  the 
time.  All  these  lien  laws  are  basinl  on  the  equitable  idea 
that  the  |>r<iperty  does  not,  in  fact,  fully  belong  to  the  debtor 
until  they  are  discharged,  since  without  them  he  could  not 
get  the  pro|)erty.  They  stand  on  the  footing  of  a  mortgage 
for  the  purchase  money  given  cotemperaneously  with  a 
deed  to  the  property.  Wouhl  it  interfere  with  the  contract 
rights  of  a  judgment  creditor  if  our  law  makers  were  to  say 
that  the  vendor's  lien  should  be  reviewed,  and  that  the  lieu 
of  the  vendor  should  be  superior  to  a  previous  judgment  cred- 
itor?    We  feel  sure  not. 

2.  We  are  not  able  to  see  how  the  conduct  of  the  ware- 
housemen, as  to  the  first  nineteen  bales  of  cotton,  affected  the 
rights  of  Mr.  Thomason  under  his  lien.  In  the  first  place,  it 
<loe8  not  appear  that  they  were  his  agents  in  the  transaction. 
That  they  were  his  agents  in  the  transaction  of  much  of  his 
business,  does  not  make  out  the  case.  But  if  they  were,  we 
do  not  think  there  was  anything  in  the  transaction  to  hurt 
these  parties.  The  defendant  had  a  right  to  pay  whom  he 
pleased.  Thomason  did  not  get  the  cotton,  but  only  its  pro- 
ceeds, and  it  was  competent  for  the  planter  to  pay,  and  him  to 
receive,  either  debt  that  was  honestly  due  him.  The  cotton 
sold  was  subject  to  these  jlJ.  /cw.,  and  is  so  yet.  Thomason 
was  under  no  express  or  implied  obligation  to  take  care  of 
the  interest  of  the  plaintifis  in  the  judgments.  If  they  stood 
still  and  failed  to  be  diligent,  it  is  not  his  fault.  On  tim 
whole,  we  reverse  the  judgment,  on  the  ground  of  the  error 
on  this  last  point,  and  on  the  charge  as  to  the  judgment  be- 
ing older  than  1866. 

Judgment  reversed. 
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Rust  &  Johnson,   plaintiffs   in   error,  m.   Washington 
WooLBRiGHT  d  tti,  defendants  in  error. 

A  sold  land  to  B,  taking  his  notes  for  the  purchase  money,  and  giving  a  bond 
for  the  titles.  A  traded  a  portion  of  these  notes  to  C,  as  collateral  security 
for  a  debt  he  owed  him.  After  this  he  brought  ejectment  against  B  for  the 
land  on  his  failure  to  pay.  B  filed  an  equitable  plea  claiming  that  he  was 
entitled  to  a  title,  and  asking  that  a  general  account  be  had  between  them, 
and  that  A  make  him  a  title.  Whereupon  C  asked  to  be  made  a  party  to 
the  proceeding,  so  as  to  protect  his  interest  in  the  notes  held  by  him : 

He/iff  that  it  was  error  in  the  court  to  refuse  to  permit  the  movant  to  be  made 
a  party. 

Parties.  Bond  for  titles.  Vendor  and  pnrchascr.  Bef(»re 
Jndge  KiDDoo.     Terrell  Superior  Court.     Novenil>er  Terra, 

1874. 

To  report  this  case  would  simply  be  to  repeat  the  above 
head-note. 

Vasoj^  &  Davis,  by  brief,  for  plaintifls  in  error. 

Wright  &  Pope  ;  C.  B.  Wooten  ;  A.  Hood  ;  S.  D.  Ir- 
viN ;  Herbert  Fielder  ;  R.  F.  Lyon,  for  defendants. 

McCay,  Judge. 

We  think  there  was  error  in  refusing  permission  to  these 
parties  to  come  into  this  litigation.  As  we  understand  the 
case  made  by  the  record,  the  defendant  had  set  up  a  special 
plea,  as  though  he  had  filed  a  bill  in  equity,  which  he  may  do 
under  our  law.  In  this  plea  was  involve<l  the  whole  ques- 
tion, not  only  what  were  the  plaintiff's  rights  in  the  land,  but 
whether  he  did  not  hold  it  subjt»ct  to  the  defendant's  right  to 
a  deed  on  the  payment  of  the  purchase  money.  The  plea 
prayed  a  deed,  and  allege<l  he  was  ready  to  pay  the  whole 
balance  of  the  purchase  money  due.  These  parties  are  the 
holders  of  some  of  the  purchase  money  notes,  as  they  allege, 
under  an  agreement  that  the  title  should  not  be  made  until 
they  are  paid.  They  are,  in  fact,  necessary  parties  for  the 
settlement  of  the  whole  dispute  between  the  original  parties 
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to  the  record.  We  do  not  see  that  their  coming  in  will  breed 
delay.  It  does  not  appear  but  that  all  parties  will  be  just  as 
ready  to  go  on  with  the  case,  if  they  be  parties,  as  not.  It  is 
clear  to  us  that,  under  their  allegations,  they  have  rights. 
They  have  a  right  that  the  plaintiff  shall  not  rescind  the 
trade  by  a  recovery  of  the  land,  and  that  the  defendant  shall 
not  have  a  title  until  they  are  paid  the  notes  they  have. 
Ju  Igment  reversed. 


Reuben  Widener,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

Where  a  motion  is  made  for  a  new  trial,  in  a  case  where  the  evidence  was 
conflicting,  and  one  of  the  grounds  was  that  the  defendant  could  prove  by 
a  witness  certain  material  facts,  which  would  probably  alter  the  verdict, 
and  it  appears  by  the  defendant's  affidavit,  that  it  had  not  occurred  to  him 
that  the  witness  was  present  at  the  transaction,  until  it  was  mentioned  by 
one  of  the  state's  witnesses  on  the  trial,  and  this  was  accompanied  by  the 
affidavit  of  the  witness  who  lived  in  another  county,  verifying  the  truth  of 
the  ground  taken : 

Heldf  that  under  the  special  circumstances  of  this  case,  and  in  view  of  the 
evidence  on  the  trial  as  appears  of  record,  the  new  trial  ought  to  have  been 
granted. 

Crimintd  law.  New  trial.  Newly  discovered  evidence. 
Before  Judge  Kiddoo.  Miller  Superior  .Court.  October 
Term,  1874. 

Widener  was  placed  on  trial  charged  with  being  a  common 
cheat,  in  this  that  he,  on  December  1st,  1873,  did  put  ten 
pounds  of  water  into  a  bale  of  ginned  cotton,  with  the  intent 
to  increase  the  weight  of  said  cotton,  and  to  sell  the  same, 
and  that  he  afterwards  did  sell  the  same  to  one  F.  M.  Pla(t. 
The  defendant  pleaded  not  guilty.  The  evidence  was,  in  brief, 
as  follows : 

William  H.  Cook,  sworn  :  The  bale  of  cotton  referred  to 
was  packed  on  his  screw.  It  was  carried  to  Colquilt  in  wagon 
by  witness,  Arthur  Cato  and  difendant.     As  they  traveled 
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along  tlie  road  the  cotton  appeared  to  be  wet  Water  was 
dripping  out  of  the  bottom  side.  They  turned  it  over.  Wit-^ 
ness  said  to  defendant  that  would  be  against  him,  witness, 
as  people  might  say  that  he  had  ginned  cotton  wet  to  make  it 
hold  out.  Don't  know  why  he  turned  bale  of  cotton  over 
except  he  said  ''  we  had  better  turn  it  over  and  get  shed  of  it  be- 
fore the  other  sitle  got  to  dripping/'  Has  ginned  and  helped 
to  gin  bales  of  cotton  but  never  saw  one  drip  water  before. 
Sold  it  to  Piatt  shortly  after  they  arrived  in  town.  Saw  no 
water  put  into  the  cotton.  Observed  some  wet  places  on  the 
lint  room  floor. 

Willis  Cook,  sworn  :  Was  present  at  the  packing  of  the 
bale  of  cotton  referred  to.  Witness  and  defendant  sprinkled 
about  two  buckets  of  water  on  the  cotton.  Suppose  that  the 
water  won  hi  weigh  ten  or  fifteen  pounds.  Was  not  present 
all  the  time  the  packing  was  going  on.  The  above  water 
was  used  while  he  was  there.  They  had  sprinkled  the  box 
once  or  twice  before  that,  which  caused  the  wheel  to  jump. 

F.  M.  Piatt,  sworn  for  defense :  Witness  "purchased  the 
bale  of  cotton  from  defendant.  Never  saw  anything  in  it 
but  lint.  It  was  wet  on  the  outside,  but  witness  knocked  off 
ten  pounds  on  account  of  that  It  had  rained  on  the  previous 
night  Sampled  the  cotton  before  purchasing  and  pronounced 
it  mighty  good.  Was  satisfied  it  had  rained  on  this  bale  or 
would  not  have  bought.  Did  not  sample  it  with  a  gimlet 
but  only  with  his  hand.  It  weighed  four  hundred  and  eighty-  ' 
four  pounds,  from  which  he  knocked  off  ten  pounds  on  ac- 
count of  its  being  wet  Kept  it  two  months  and  then  sold  it 
At  time  of  sale  it  weighed  four  hundred  and  seventy-one 
|)ounds.  Never  shipped  a  bale  of  cotton  in  his  life  which 
held  out.  They  will  lose  about  ten  pounds  in  twelve  days. 
Generally  knocks  off  a  plenty  for  water  when  he  buys  cotton. 
Isaac  Bush,  sworn :  Piatt,  in  endeavoring  to  borrow  money 
from  witness,  said  that  he  would  turn  over  bale  of  cotton  to 
witness.  Ran  his  fingers  into  it  but  did  not  discover  that  it 
was  wet  (This  was  shown  to  be  the  cotton  referred  to  in  the 
indictment  by  other  testimony.) 
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The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial  because  the  verdict  was  contrary  to  the  evidence 
and  because  of  newly  discovered  evidence.  In  support  of  the 
last  ground  the  following  afiSdavits  were  appended : 

"STATE  OF  GEORGIA— Miller  County: 

"I,  Reuben  Widener,  do  solemnly  swear  that,  since  my  trial 
and  conviction  at  the  present  October  term  of  Miller  superior 
court  for  the  offense  of  being  a  common  cheat,  I  have  discov- 
ered new  and  material  evidence,  as  set  forth  in  the  affidavit  of 
Arthur  Cato,  hereto  attached ;  and  this  deponent  further  swears 
that  he  used  all  diligence  in  procuring  evidence  in  his  case  be- 
fore trial;  that  he  had  not  remembered  that  Arthur  Cato  was 
present  at  the  time  the  offense  is  charged  to  have  been  com- 
mitted until  one  of  the  witnesses  for  the  state  (William  Cook,) 
testified  to  the  fact;  that  it  was  then  too  late  for  him  to  pro- 
cure his  testimony,  the  said  Arthur  Cato  having  immediately 
after  said  transaction  removed  to  Baker  county;  nor  did  this 
deponent  know  what  said  Cato  would  testify  to,  but  only 
knowing  that  he  was  present  from  the  testimony  of  said  Cook, 
he  at  once  dispatched  a  messenger  for  him,  and  hence  has  come 
to  the  knowledge  of  what  he  would  testify  to.  since  his  trial 
and  conviction.  (Signed)  REUBEN  WIDENER. 
"Sworn  to  and  subscribed  before 
me,  October  16,  1874. 
"William  B.  Daniel,  ordinary.'' 

"STATE  OF  GEORGIA— Miller  County: 

"I,  Arthur  Cato,  do  solemnly  swear  that  I  was  present  at 
the  ginning  and  packing  of  a  bale  of  cotton  belonging  to 
Reuben  Widener,  at  Cook's  gin,  some  time  in  October,  1873. 
When  they  commenced  to  pack  said  bale  of  cotton,  Willis 
Cook  told  Reuben  Widener  to  put  some  water  on  it  to  make 
it  pack  better,  and  went  and  brought  a  bucket  of  water. 
Reuben  Widener  took  a  shuck  and  wet  it  in  a  bucket  of 
water  and  sprinkled  it  one  time  over  the  cotton.  He  then 
stopped  and  sat  down  and  said  he  could  not  put  water  in  his 
Vol.  liv.  21. 
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cotton,  and  then  went  off  to  where  they  were  ginning.  WiHis 
Ck>ok  then  took  the  bucket  of  water  and  said  he  could  wet  the 
cotton,  and  poured  the  bucket  of  water  over  the  cotton.  Wil- 
lis Cook  then  went  and  brought  another  bucket  of  water.  By 
this  time  Reuben  Widener  came  back  and  saw  what  Willis 
Cook  had  done,  and  was  going  to  do,  and  he  told  him  to  quit 
or  he  would  ruin  his  cotton,  and  he  would  not  have  him  to 
put  water  on  his  cotton  for  the  whole  bale.  Willis  Cook 
then  threw  some  of  the  water  he  had  in  the  bucket  over  the 
cotton,  and  set  the  bucket  down  with  the  balance  of  the  wa- 
ter in  it.  I  lived  about  three  hundred  yards  from  William 
Cook's  gin-house.  The  night  after  Reuben  Widener's  cotton 
was  packed  it  rained  at  my  house.  The  next  morning  I  went 
to  the  gin-house  and  helped  to  load  the  wagon  with  Reuben 
Widener's  bale  of  cotton.  It  lay  out  all  night  on  the  side, 
and  was  wet  from  the  rain  on  the  side  that  was  up.  Soon 
after  this  transaction  I  removed  to  Baker  county.  I  never 
communicated  any  of  these  facts  to  Reuben  Widener,  or  to 
his  attorneys,  H.  C.  Sheffield  and  R.  E.  Kennon,  until  after 
the  trial  of  said  Reuben  Widener,  and  he  was  found  guilty. 
(Signed)  "ARTHUR  CATO. 

"Sworn  to  and  eubecribed  before 
me,  October  15,  1874. 
"William  B.  Daniel,  ordinary.'' 

The  usual  affidavit  of  defendant's  counsel  as  to  the  evi- 
dence being  newly  discovered. 

The  motion  for  new  trial  was  overruled,  and  defendant  ex- 
cepted. 

R.  E.  Kennon;  A.  Hood;  H.  C.  Sheffield,  for  plain- 
tiff in  error. 

James  T.  Flewellen,  solicitor  general,  by  John  T. 
Clarke,  for  the  state. 
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McCay,  Judge. 

We  are  not  sure  that  we  may  not  be  going  too  far  in  grant- 
ing a  new  trial  in  this  case.  The  diligence  of  the  defendant 
is  not  very  apparent,  but  the  evidence  to  sustain  the  finding 
is  so  slight  that  it  seems  to  us,  on  the  wiiole,  that  the  princi- 
ples of  justice  require  a  new  trial.  If  the  defendant  tells  the 
trutli  in  his  aflBdavit,  it  is  probably  true  that  he  is  not  charge- 
able with  negligence.  The  indictment  does  not  set  forth  the 
details  of  the  transaction,  and  it  may  be  that  he  did  not  know 
what  particular  transaction  might  be  proven.  It  may  be  that 
ho  had  no  occasion  to  call  to  mind  the  presence  of  the  wit- 
ness until  he  heard  the  other  witness  testify  in  reference  to 
which  transaction  he  was  accused.  The  indictment  is  general 
and  specifies  no  particular  transaction.  We  therefore  grant  a 
new  trial,  though  we  do  so  with  some  hesitation,  largely  be- 
cause, under  the  evidence,  we  think  the  verdict  but  just  sus- 
tainable. 

Judgment  reversed. 


Henry  Clews  &  Company,  plaintiffs  in  error,  vs.  The  First 
Mortgage  Bondholders  of  the  Brunswick  and  Al- 
bany Railroad  Company,  defendants  in  error. 

Where  a  railroad  company  made  a  deed  of  trust  to  secure  the  state  on  its  in- 
dorsement of  the  bonds  of  said  company,  and  the  state  repudiated  the  in- 
dorsement as  illegal,  and  the  bondholders  purchasing  the  bonds  on  the  faith 
of  the  indorsement  were  subrogated  to  the  rights  the  state  would  have  had 
under  the  deed  of  trust : 

Held,  that  only  such  bonds  as  had  been  indorsed  by  the  state  officials,  ought 
to  be  so  subrogated,  and  that  bonds  of  the  company  not  indorsed,  but  is- 
sued to  the  treasurer  of  the  company  as  collateral  security  for  advances  by 
him,  were  not  within  the  equity  which  allowed  the  subrogation. 

Equity.  Subrogation.   Bonds.  Before  Judge  Hill.  Glynn 
Superior  Court.    May  Adjourned  Term,  1874. 
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The  Brunswick  and  Albany  Railroad  Company,  on  October 
Ist,  1869,  executed  a  deed  conveying  to  the  treasurer  of  the 
state  of  Georgia  all  its  property,  in  trust  to  secure  said  state 
from  liability  on  certain  bonds  of  said  road  which  it  had  in- 
dorsed in  accordance  with  the  provisions  of  an  act  of  the  gen- 
eral assembly.  For  various  reasons  the  state,  by  solemn  act, 
subsequently  refused  to  recognize  this  indorsement  as  legal. 
The  holders  of  the  bonds  thus  indorsed,  by  decree  of  a  court 
of  equity,  were  subrogated  to  the  rights  of  the  state  under 
the  aforesaid  deed  of  trust,  and  the  property  sold  thereunder. 
In  the  distribution  of  the  fund,  two  hundred  bonds,  similar 
in  every  respect  to  those  named,  except  that  they  wanted  the 
indorsement  of  the  state,  were  presented  by  Clews  &  Company 
for  participation.  The  act  authorizing  the  issue  of  tliese  bonds, 
provided  that  they  should  be  issued  on  each  twenty  miles  at  the 
rate  of  $15,000  00  per  mile,  as  it  was  completed,  whilst  the 
bonds  held  by  Clews  &  Company  were  issued  on  road  not  even 
graded.  They  had  been  placed  in  the  hands  of  Henry  Clews, 
treasurer  of  the  company,  as  collateral  security  for  advances 
made  to  the  road.  A  sufficient  number  of  miles  of  the  road 
had  not  yet  been  completed  to  authorize  their  indorsement 
under  the  provisions  of  the  act  of  the  general  assembly.  It  was 
objected  that  these  bonds  were  not  covered  by  the  deed  of  trust, 
and  that  therefore  they  did  not  come  within  the  equity  which 
subrogated  the  holders  of  the  indorsed  bonds  to  the  rights  of 
the  state  thereunder. 

This  position  was  sustained  by  the  chancellor,  and  Clews 
&  Company  excepted. 

O.  A.  LocHBANE,  for  plaintifis  in  error. 

McLaws  &  Ganahl;  A.  O.  Bacon,  for  defendants. 

McCay,  Judge. 

The  whole  equity  of  the  bondholders  to  be  subrogated  to 
the  security  given  by  the  road  to  the  state  as  the  indorser  of 
the  bonds,  depends  upon  the  fact  that  they  became  the  pur- 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.         317 

Mayor  and  Council  of  the  City  of  Brunswick  et  al.  vs,  Finney  gt  aL 

chasers  of  the  bonds  upon  the  faith  of  the  %lai^%  indorsement. 
We  do  not  go  into  the  question  of  the  right,  even  of  these 
bondholders,  to  be  so  subrogated — that  has  been  decided 'by 
the  court  below  without  appeal,  and,  for  the  purposes  of  this 
case,  is  admitted.  We  can  only  say  that  there  seems  lo  be 
equity  in  it.  The  bondholders  may  fairly  be  presumed  to 
have  looked  behind  the  indorsement,  and  to  have  advanced 
their  money  in  view  of  the  fact  that  the  state,  the  apparent 
indorser,  was  secured  by  the  mortgage.  At  any  rate,  that  is 
the  equity  upon  which  the  decree  is  based — the  fact  that  the 
state  seemed  to  be  the  indorser — that  they  advanced  their 
money  on  the  faith  of  the  indorsement,  secured  as  it  was  by 
the  mortgage.  Nothing  of  that  kind  can  be  said  in  favor  of 
Clews,  the  holder  of  the  other  bonds.  He  was  not  in  any 
way  deceived.  £[e  knew  there  was  no  indorsement  of  his 
bonds.  He  trusted  nothing  to  the  indorsement,  and,  there- 
fore, nothing  to  the  mortgage  given  to  secure  it,  and  be  does 
not  in  any  fair  sense  come  within  the  equity  on  which  the  de- 
cree is  based.  Besides,  as  an  officer  of  the  company,  he  is 
charged  with  notice  that  his  bonds  were  issued  directly  in  the 
teeth  of  the  charter,  upon  a  part  of  the  road  not  even  graded, 
when,  by  the  terms  of  the  charter,  the  bonds  were  only  to  be 
issued  on  each  section  of  twenty  miles  as  it  was  completed. 
We  think  Judge  Hill  was  right  There  is  no  view  of  the 
case  that  brings  these  boqds,  hypothecated  to  Clews,  within 
the  equity  of  the  decree. 
Judgment  affirmed. 


I  54    317 

Mayor  and  Council  op  thb  City  op  Brunswick  et  al.j  ^ 

plaintifl&  in  error,  vs.  N.  S.  Finney  et  al.,  defendants  in        \m  8^9, 
error. 

I,  An  injunction  ought  not  to  be  disturbed  because  the  bill  is  not  sworn,  to  by 
the  complainant.  It  is  sufficient  if  it  be  verified  by  the  oath  of  a  compe- 
tent witness. 
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2.  Though  a  bill  be  defective  for  want  of  proper  parties,  yet  if  such  parties  do 
in  fact  come  in  and  answer  the  charges,  the  defect  is  cured. 

3.  When  it  was  required  that  notice  of  the  closing  of  tax  books  should  be 
*    given  by  thirty  days  notice  in  a  newsyaper  or  other  legal  notice,  and  notice 

was  given  in  a  newspaper  thirty  days  before  the  closing,  but  was  not  con- 
tinued, but  full  notice  for  thirty  days  was  given  by  advertisement  posted  at 
the  city  hall  : 
Heldt  that  this  was  sufficient  legal  notice. 

4.  When  a  statute  requires  taxes  to  be  laid  specifically  for  each  sei>arate  pur- 
pose, it  is  not  illegal  to  assess  a  tax  of  a  certain  per  cent,  in  gross,  and  then 
define  in  detail  the  per  centage  for  each  specific  purpose. 

5.  When  a  tax  was  required  by  a  charter  to  be  made  payable  in  quarterly  in- 
stallments  at  such  times  as  the  mayor  and  council  should  direct,  and  the 
charter  provided  that  the  fiscal  year  should  commence  on  the  first  of  Jan- 
uary of  each  year : 

Heidf  that  a  tax  being  assessed  for  any  year,  it  was  competent  for  the  council 
to  indulge  the  tax-payers  for  the  first  or  second  quarter,  and  to  make  the 
installments  payable  in  the  second  or  third  quarters,  so  that  they  did  not 
make  any  quarterly  installment  payable  before  it  would  be  due  under  the 
charter. 

6.  The  general  assembly  of  1872  passed  an  act  revising  and  consolidating 
the  charter  of  the  city  of  Bnlnswick,  providing  that  before  said  act  should 
have  force  and  effect,  it  should  be  assented  to  by  a  vote  of  the  people  of 
the  city : 

Held,  that  such  legislation  is  not  unconstitutional. 

Equity.  Parties.  Notice.  Taxes.  Municipal  corporations. 
Constitutional  law.  Charter.  Before  Judge  Harris.  Glynn 
County.    At  Chambers.   January  19th,  1875. 

N.  S.  Finney  et  al.  filed  a  bill  against  Jacob  E.  Dart  et  oLy 
making  the  following  averments:  Defendants,  assuming  to 
act  as  mayor  and  council  of  the  city  of  Brunswick,  passed  an 
ordinance  on  the  3d  day  of  July,  1874,  entitled  "An  ordi- 
nance to  provide  for  the  current  expenses  of  the  city  of  Bruns- 
wick, the  payment  of  the  past  due  coupons  of  said  city,  and 
the  retiring  of  the  city  currency.''  It  provided  that  a  tax  of 
one  and  three-fourths  per  cent,  be  levied  upon  all  the  prop- 
erty within  said  city,  for  the  purposes  thereinafter  set  forth, 
for  the  year  1874.  It  then  proceeded  as  follows :  "Sec.  2d. 
Be  U  further  ordained,  That  one-half  of  one  per  cent,  of  the 
tax  above  levied  be  appropriated  to  the  cancellation  of  the 
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coupons  due  by  the  city  previous  to  the  Ist  Jnly^  1874 ;  that 
one-half  of  one  per  cent,  of  the  said  tax  be  appropriated  to 
the  payment  of  the  current  expenses  of  the  municipal  gov- 
ernment of  said  city ;  and  that  three- fourths  of  one  per  cent, 
of  said  tax  be  appropriated  to  the  retiring  of  the  currency  of 
said  city  or  due  bills  issued  for  the  retirement  of  said  curren- 
cy/' Section  3d  required  the  treasurer  to  open  his  books  for 
tax  returns  immediately^  and  close  them  on  the  4th  of  Au- 
gusty  1874.  Section  4th  required  the  treasurer  to  keep  three 
separate  accounts,  according  to  the  distribution  aforesaid,  and 
authorized  him  to  receive  one-ha)f  of  one  per  cent,  of  each 
tax  payer's  taxes  in  past  due  coupons  or  legal  currency,  for 
the  purpose  of  canceling  coupons  as  aforesaid,  and  one-half 
per  cent,  in  approved  accounts  or  legal  currency,  for  defray- 
ing the  current  expenses  of  the  municipal  government,  and 
three-fourths  per  cent,  in  due  bills  issued  for  the  redemption 
of  city  currency,  and  forbade  him  from  paying  out  any  por- 
tion of  the  money,  except  as  therein  appropriated.  Section 
6th  declared  the  first  quarter  of  the  taxes  payable  on  or  be- 
fore the  10th  of  August,  1874 ;  the  second,  on  or  before  the 
20th  August,  1874 ;  the  third,  on  or  before  the  18th  Septem- 
ber, 1874;  and  the  fourth,  on  or  before  the  1st  October, 
1874.  The  6th  section  required  the  treasurer  to  issue  execu- 
tions without  delay  for  the  full  amount  of  the  taxes  due  for 
the  year  against  any  defaulter  failing  to  pay  promptly  either 
installment  as  aforesaid. 

The  last  section  repealed  all  conflicting  ordinances.  This 
ordinance  was  approved  July  3d,  1874. 

On  the  10th  October,  1874,  G.  0.  Fahm,  assuming  to  act 
as  clerk  and  treasurer  of  the  city  of  Brunswick,  under  an 
election  to  said  office  by  said  pretended  mayor  and  aldermen, 
acting  collectively  as  the  mayor  and  council  of  the  city  of 
Brunswick,  issued  the  following  notice  to  the  tax-payers : 


"The  treasurer's  books  will  be  finally  closed  on  the  20th 
instant  for  the  collection  of  city  taxes  for  the  year  1874,  and 
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for  all  taxes  unpaid  executions  will  issue  against  the  property 
of  those  failing  to  settle  all  taxes  due^  and  be  placed  in  the 
hands  of  the  marshal  for  collection. 

(Signed)  *'G,  C,  Fahm,  TteamreT. 

"October  10th/' 

This  notice  was  published  once  in  the  Brunswick  Seaport 
Appeal.  Between  the  20th  October,  1874,  and  December 
5th,  1874,  the  pretended  clerk  and  treasurer  issued  tax^./a«. 
against  complainants,  which  were  levied  on  their  property  by 
one  B.  A.  Fahm,  assuming  to  be  marshal  of  the  city  of 
Brunswick,  nnder  an  election  by  said  pretended  mayor  and 
council  of  Brunswick,  who  advertised  said  property  for  sale 
on  the  first  Tuesday  in  January,  1875. 

All  the  foregoing  acts  are  void,  becanse  they  were  done  un- 
der an  act  to  consolidate  and  amend  the  several  acts  incorpo- 
rating the  city  of  Brunswick,  and  for  other  purposes  tiiereio 
mentioned,  approved  August  27th,  1872,  and  published  in 
acts  of  1872,  page  151.  The  said  act  is  void,  because  the  59th 
section  provided  for  its  sul)mission  to  the  legal  voters  of  the 
city  of  Brunswick  for  adoption  or  rejection,  and  provided  that 
if  they  rejected  it  the  act  should  be  void.  This  was  an  at- 
tempt by  the  legislature  to  del^ate  to  the  voters  of  Bruns- 
wick the  power  to  repeal  or  to  make  a  law. 

Said  ordinance  is  void,  becanse  it  does  not  provide  for  the 
collection  of  the  city  tax  in  quarterly  iustallments,  as  required 
by  the  charter ;  and  said  charter  makes  the  fiscal  year  com- 
mence on  the  first  Monday  in  January,  annually,  and  no  or- 
dinance could  have  been  passed  for  a  quarterly  collection  of 
taxes  after  the  first  quarter  of  the  fiscal  year. 

Said  executions  were  nnll  and  void  because  issued  before 
the  treasurer  had  given  thirty  days  notice  of  the  closing  of 
his  books,  as  required  by  said  charter. 

The  ordinance  was  further  void,  because  it  attempted  to 
levy  a  tax  of  one^and  three-fourths  per  cent.,  in  violation  of 
the  act  approved  February  28th,  1874,  entitled  an  act  to 
limit  and  regulate  the  assessment  and  collection  of  taxes  by 
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municipal  authorities  iu  this  state,  except  so  far  as  relates  to 
the  city  of  Savanuah,  published  in  the  acts  of  1874,  page 
109.     Complainants  prayed  for  an  injunction  against  said  fi. 

The  bill  was  sworn  to  by  W.  F.. Stewart,  as  agent  for  three 
of  the  complainants.  The  chancellor  issued  a  temporary  in- 
junction, with  an  order  to  show  cause,  on  the  12th  of  Jan- 
uary, 1875,  why  the  injunction  should  not  be  made  permanent. 
The  bill  was  served  upon  said  marshal  in  person,  and  upon 
said  mayor  and  council  by  leaving  a  copy  with  said  clerk  and 
treasurer. 

The  defendants  demurred  to  the  bill  upon  the  ground  that 
it  contained  no  equity  for  relief  as  against  the  defendants,  be- 
cause defendants  were  not  proper  parties,  but  the  mayor  and 
council  of  Brunswick  were  the  parties  who  should  have  been 
defendants;  because  complainants  had  an  adequate  remedy  at 
law,  and   because  the  bill  was  argumentative. 

For  further  cause  why  the  injunction  should  not  be  per- 
petuated, an  answer  was  filed,  in  brief,  as  follows :  These 
defendants  were  mayor  and  council,  and  said  clerk  and  mar- 
shal were  elected,  said  ordinance,  passed,  said  assessment 
made,  and  said  fi.  fas,  were  issued  and  levied  by  virtue  of 
said  act  of  24th  August,  1872.  Said  act  is  valid  and  of 
force,  and  authorized  all  the  acts  aforesaid.  Jacob  E.  Dart 
IS  no  longer  mayor  of  Brunswick,  and  W.  H.  Rainey,  C.  G. 
Moore  and  W.  Dart,  Jr.,  no  longer  aldermen,  and  are  not 
now  assuming  to  act  as  such,  and  have  nothing  to  do  with 
said  executions.  They  say  the  ordinance  is  legal,  because  the 
charter  does  not  provide  that  the  collection  of  taxes  shall  be 
made  quarterly,  in  point  of  time,  but  in  quarterly  install- 
ments of  amount.  Said  executions'  are  not  void  for  want  of 
thirty  days'  notice  of  the  closing  of  the  treasurer's  books,  be- 
cause said  notice  was  published  for  thirty  days  before  issuing 
executions,  by  posting  the  same  at  the  door  of  the  city  hall. 
Said  ordinance  is  not  opposed  to  said  act  of  February  28th, 
1874;  and  if  it  is,  it  is  not  void,  because  said  act  is  a  general 
act,  and  does  not  change  the  provisions  of  said  charter,  which 
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is  a  special  act  They  fbrtber  objected  that  the  bill  was  not 
sworn  to  by  a  competent  person,  as  required  by  law. 

All  the  averments  in  the  answer  were  proven  by  certified 
extracts  from  the  minutes  of  said  mayor  and  council,  and  by 
affidavits  of  the  assessors,  of  the  clerk  and  treasurer,  and  of 
the  marshal. 

The  injunction  was  made  permanent,  and  the  defendants 
excepted. 

N.  J.  Hammond  ;  Stephen  C.  DeBruhl,  for  plaintiff?  in 
error.  / 

Goodyear  &  Harris,  by  brief,  for  defendants.  . 

McCay,  Judge. 

1.  There  is  no  express  requirement  of  the  law  that  a  bill 
seeking  an  injunction  shall  be  sworn  to  by  tlie  plaintiff.  The 
chancellor  ought  not  to  grant  so  harsh  a  writ  unless  the^octe 
upon  which  its  justice  depends  are  sworn  to;  but  that  verifi- 
cation may  be  by  the  oath  of  some  other  than  the  plaintiff. 
Indeed,  if  the  fiids  be  only  known  by  some  other  person,  it 
is  eminently  proper  the  verification  should  be  by  him.  This 
is  plainly  recognised  by  our  act  of  1870,  Code,  section  32 II, 
which  treats  the  sworn  allegations  of  the  bill,  or  the  affida- 
vit of  some  competent  person,  as  sufficient  cause  on  which  to 
base  an  injunction,  even  without  a  hearing.  In  this  case,  the 
whole  gravamen  of  the  bill  turns  on  legal  questions,  matters 
of  fiict  having  but  little  to  do  with  the  oontroversy. 

2.  Upon  the  question  of  parties,  whatever  defect  there  was 
in  the  original  proceeding  is  waived  by  the  coming  in  of  the 
proper  parties  and  their  answering  the  bill,  though  it  is  very 
plain  that  the  mayor  and  city  council  could  not  be  enjoined 
by  a  proceeding  agaipst  its  old  members. 

3.  We  think  the  notice  required  by  the  charter  before 
issuing  the  executions,  was  substantially  given.  By  the  ex- 
press words  of  the  charter,  a  notioe  in  the  newspaper  is  not 
the  only  mode— other  \efgdX  notice  will  do — and  a  puUicatioa 
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by  posting  at  the  court-house  and  city  hall  is  a  very  proper 
and  very  public  and  very  usual  mode  of  giving  notioe  of  any* 
thing  that  is  to  be  notified  to  the  public. 

4.  It  is  sticking  very  closely  in  the  bark  to  make  a  differ* 
ence  between  laying  one-half  per  cent,  for  curreut  expenses, 
and  one  and  a  fourth  for  paying  the  public  debt,  and  laying 
one  and  three-fourths— one-half  being  for  current  expenses 
and  one  and  a  fourth  for  paying  the  public  debt.  Substan- 
tially it  is  the  same  thing  done  in  both  cases.  The  day  has 
pa^  when  an  adherence  to  mere  form  so  slavish  as  this  can 
find  favor  in  the  courts. 

6.  Much  might  be  said  in  favor  of  the  idea  that  the  words 
'^ quarterly  installments'^  means  installments  each  being  one- 
fourth  of  tlie  whole  tax  and  nothing  more,  since  the  time  of 
the  payment  of  such  installments  is  left  with  the  officers. 
But  we  are  inclined  to  think  the  word  quarterly  here  means 
not  only  quarterly  as  to  amounjb,  but  quarterly  as  to  time  of 
payment,  and  that  the  time  left  to  the  mayor,  etc.,  is  the  time 
or  day  in  each  quarter.  But  we  cannot  suppose  this  means 
that  if  the  first  quarter's  tax  is  not  collected  in  the  first  quar- 
ter, that  it  is  uncoUectable.  Evidently  the  intent  was  to 
indulge  the  tax  payer,  so  that  he  should  not  be  compelled 
to  pay  the  whole  of  the  tax  in  the  first,  second  or  third 
quarter.  But  we  can  see  nothing  contrary  to  this  in  per- 
mitting him  to  escape  paying  during  the  first  quarter  alto- 
gether— indulging  him  even  for  that,  postponing  it  for  his 
benefit  to  the  second  or  third  quarter.  And  just  that  has 
been  done  here.  The  payments  are  in  quarterly  amounts. 
The  tax  payer  is  indulged  for  the  first  and  second  quarter  to 
the  third.  Then  the  first,  second  and  third  installments  are 
made  payable  at  different  times  during  the  third  quarter,  and 
the  fourth  installment  is  payable  in  October  of  the  fourth 
quarter.  There  is  nothing  in  this  onerous  on  the  tax  payer. 
It  gives  him  better  terms  than  the  act  provides,  and  he  has 
no  right  to  oomplain.  As  to  the  charge  of  unequal  assess^ 
ments,  it  is  positively  sworn  off  by  the  answer.  But  even 
without  this,  it  may  be  said  that  the  charter  provides  a  tri-^ 
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bunal  to  assess,  and  a  court  of  equity  would  not  interfere  on 
a  mere  charge  of  excess.  Tlie  law  makes  the  assessors  the 
judges.  To  authorize  an  interference,  something  more  ought 
to  be  charged,  such  as  fraud,  corruption,  willful  partiality, 
etc*  For  it  is  a  well  settled  rule  in  all  such  cases,  that,  for  a 
difference  of  opinion,  a  court  of  equity  will  not  interfere. 
Something  must  appear  showing  conduct  abusing  the  official 
discretion  conferred  so  as  to  be  uUra  vires. 

6.  Whether  it  is  competent  for  a  l^islature  to  •pass  any  law 
to  take  effect  only  upon  the  assent  of  the  people,  is  a  question 
upon  wiiich  the  authorities  seem  to  be  conflicting.  Against 
the  validity  of  such  a  law  are  some  New  York  cases :  Tborne 
vs.  Craemer,  15  Barb.,  112;  Bradley  vs.  Baxter,  Ibid.,  122; 
Barty  vs.  Howard,  4  Selden,  483;  a  Pennsylvania  case,  Par- 
ker vs.  Commonwealth,  6  Barr,  507.  There  are  also  some 
early  Iowa  cases  on  the  same  line,  and  Mr.  Sedgwick,  in  his 
work  on  Stat.  &  Cons.  Law,  163,  seems  to  adopt  the  prin- 
ciple of  these  cases  as  sound  law.  On  the  other  band,  Judge 
Cooley,  in  his  able  work  on  Constitutional  Limitations,  pages 
117  to  124,  seems  to  deny  the  doctrine  altogether,  and  cites 
in  defense  of  his  position  Bull  vs.  Beed,  13  Grattan,  78; 
Johnson  vs.  Rich,  9  Barb.,  680 ;  State  vs.  Parker,  26  Vt., 
357;  State  vs.  Reynolds,  5  Gilm.,  1 ;  Robison  tw.Bidwell,  22 
Cal.,  349 ;  State  vs.  Noyes,  10  Foster,  (N.  H.) ;  Bank  of  Che- 
nango vs.  Brown,  26  N.  Y.,  487,  We  have  gone  carefully 
over  the  authorities  referred  to  on  botli  sides  of  this  impor- 
tant question.  The  case  in  Grattan.denies  the  doctrine  alto- 
gether. It  insists  that  the  right  to  l^islate  conditionally  is  a 
very  important  and  useful  right,  and  that  a  condition  provid- 
ing that  a  law  shall  not  take  effect  until  it  has  been  assented 
to  by  a  vote  of  the  people,  is  no  more  than  providing  any 
other  condition  upon  which  a  law  shall  take  effect  To  say 
that  a  l^islative  body  must  legislate  positively  and  definitely, 
and  that  it  may  not  declare  what*  is  its  will,  provided  certain 
events  may  occur,  would  be  largely  to  hamper  and  restrict  the 
l^islative  power.  Such  bodies  meet  only  for  ft  short  time 
during  the  year,  and  it  would  largely  lessen  their  useful  dis- 
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cretion  to  deny  to  them  the  right  to  enact  conditional  laws,  to 
go  into  o|>eration  only  on  certain  contingencies.  A  long  list 
of  most  important  laws^  both  state  and  national,  is  contained 
in  the  cases  referred  to  by  Mr.  Cooley.  If  such  conditional 
l^isl^tion  is  important  for  the  public  good,  it  seems  difficult 
to  sustain  a  position  that  legislation,  conditioned  to  take  effect 
provided  tlie  people  interested  in  the  law  shall,  by  a  formal 
vote,  declare  such  a  law  to  be  desirable,  is  a  delegation  of 
l^islative  power.  Take,  for  instance,  our  act  of  November, 
1861,  suspending  the  statute  of  limitations,  to  take  effect  if 
the  banks  suspended.  Was  that  a  delegation  of  legislative 
power  to  the  banks  ?  And  is  it  any  more  a  delegation  of 
l^islative  power  to  enact  a  law  to  express  the  legislative 
will  as  to  a  rule  of  action,  but  to  add  that  this  will  shall  not 
take  effect  as  law  until  a  certain  vote  of  assent  is  had  by  the 
people  ?  But  the  cases  in  which  the  right  of  the  legislature 
to  pass  a  law  which  is  conditioned  to  take  effect  only  on  the 
assent  of  the  people  is  denied,  are,  for  the  most  part,  cases  of 
general  laws.  The  cases  in  New  York  are  qualified  thus  by 
later  cases:  In  18th,  23d  and  26th  N.  Y.,  it  is  expressly 
ruled  that  the  legislature  may  make  a  local  law,  to  take  effect 
only  by  a  vote  of  the  people  interested.  And  so  the  case 
in  6  Barr  is  by  the  same  judge,  in  8  Barr,  391,  declared  not  to 
cover  any  laws  except  general  laws  affecting  the  political  or 
social  rights  of  the  people;  and  in  10  Barr,  214,  the  same 
distinction  is  taken.  Without  committing  ourselves  upon  the 
general  principle,  we  think  this  distinction  a  sound  one. 
Local  or  private  laws  are,  as  Blackstone  says,  not  strictly 
laws,  but  exceptions  to  laws :  1  Black.,  86.  Judges  did  not 
at  common  law  notice  them  judicially — they  were  required  to 
•be  pleaded  as  matter  of  private  right.  In  the  history  of 
legislation,  such  acts  are,  in  fact,  always  passed  on  the  assent 
of  the  people;  ordinarily,  it  is  true,  this  assent  is  given  by  an 
application,  and  if  the  law'  be  passed  the  application  is  pre- 
sumed. But  where  upon  the  face  of  the  act  the  legislature  indi- 
cates that  it 'is  not  satisfied  that  the  people  desire  this  excep- 
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tion  to  the  general  law,  it  seems  eminently  proper  that  the  act 
be  declared  not  final  until  it  is  assented  to.  In  acts  strictly 
private,  our  constitution,  article  i.,  section  26,  reqaires  the 
written  assent  of  the  parties  at  interest,  and -there  are  various 
other  provisions  of  the  constitution,  as  that  referring  tp  the 
abolition  of  counties,  article  iii.,  section  5,  paragraph  2,  and 
that  in  relation  to  internal  improvements  by  cities,  article  in., 
section  6,  paragraph  4,  which  indicate  that  the  framers  of  the 
constitution  recognized  the  propriety,  in  cases  of  local  legis- 
lation, of  getting  the  formal  assent  of  the  people  interested  to 
the  proposed  exception  to  the  general  law  of  tlie  state.  The 
case  of  the  acceptance  or  non-acoep1;ance  of  a  charter,  stands 
•on  a  still  stronger  footing.  I  *do  not  think  any  of  the  cases 
have  gone  so  far  as  to  doubt  the  legality  of  a  condition  of  as- 
sent to  a  charter.  At  common  law,  a  charter— even  a  muni- 
cipal one — was  invalid  until  accepted :  King  vs.  Amery,  1 
T.  R.y  675.  And  though,  perhai)s,  the  l^islature  might  force 
a  charter  upon  a  people,  yet  it  is  the  common  understanding, 
even  among  lawyers,  that  a  mere  grant  of  corporate  powers  is 
nothing  until  it  be  accepted  by  acting  under  it.  So,  too, 
it  is  understood,  that  the  people  may,  if  they  choose,  fail  to 
keep  up  the  organization,  and  thus  abandon  the  charter.  It 
would,  therefore,  it  seems  to  us,  appear  absurd  to  say  that  the 
general  assembly  may  not  provide  for  an  express  assent  by  a 
vote,  when,  in  fact,  the  validity  of  the  charter  turns,  as  a 
general  rule,  on  an  implied  consent.  It  may  be  also  re- 
marked, that  notwithstanding  the  universal  recognition  of  the 
rule  that  the  legislative  power  cannot  be  delegated,  the  im- 
mebiorial  usage  of  all  the  states  has  been,  by  the  creation  of 
municipal  corporations,  and  the  organization  of  countie«), 
townships  and  districts,  to  delegate  to  local  organizations  • 
many  local  matters  which  the  legislature  might  in  its  discre- 
tion itself  provide  for.  Even  so  grave  a  matter  as  taxation 
has  always,  in  this  state,  even  without  special  constitutional 
provisions,  been  delegated  to  cities  and  towns  and  county  or- 
ganizations, and  if  it  be  competent  to  delegate  such  powers  di- 
rectly to  city  or  town  councils,  or  to  county  courts,  much  more 
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may  the  legislature  pass  laws  in  reference  to  local  matters, 
subject  to  the  consent  of  the  localities  interested. 
Judgment  reversed. 


The  Maoon  and  Augusta  Railroad  Company,  plaintiff 
in  error,  V8.  John  D.  Garrard,  defendant  in  error. 

1.  An  account  for  cross-ties  delivered  under  a  contract,  the  whole  being  due, 
is  an  entire  demand,  incapable  of  division  for  the  purpose  of  bringing  sep- 
arate suits  therefor. 

2.  Where  an  action  is  brought  for  a  part  of  such  an  account  and  judgment 
obtained,  and  subsequently  another'  suit  is  brought  for  an  alleged  residue 
of  the  account,  it  is  not  a  sufficient  reply  to  a  plea  of  former  recovery  that 
the  plaintiff  did  not  know,  pending  the  first  suit,  the  whole  number  of  ties 
furnished,  it  appearing  that  he  was  all  the  while  in  possession  of  the  means 
of  ascertaining  all  the  facts  and,  what  his  entire  claim  was,  and  that  his 
want  of  knowledge  was  from  his  own  fault  and  negligence. 

Contracts.  Pleadings.  Former  recovery.  Before  Judge 
Pottle.    Hancock  Superior  Court.     April  Term,  1874. 

Garrard  brought  complaint  against  the  Macon  and  Augusta 
Railroad  Company  on  an  account  for  cross-ties  and  wood, 
amounting  to  $5,250  50.  The  defendant  pleaded  the  general 
issue  and  former  recovery.  The  facts  presented  by  the  testi- 
mony were,  in  brief,  as  follows : 

Tiie  plaintiff  entered  into  a  contract  with  the  defendant  to 
furnish  cross-ties  and  wood  at  certain  prices.  For  the  pur- 
pose of  carrying  out  his  undertaking  he  employed  three  over- 
seers, each  to  superintend  a  separate  lot  of  hands.  Cross-ties 
and  wood  were  cut  and  various  payments  made  by  the  de- 
fendant Not  obtaining  what  he  considered  a  settlement  in 
full,  suit  was  instituted  by  the  plaintiff  for  the  balance  then 
believed  to  be  due  and  judgment  recovered  therefor.  Subse- 
quently, having  become  impressed  with  the  belief  that  he 
had  not  made  as  much  out  of  his  contract  as  he  should  have, 
he  made  a  close  scrutiny  into  the  amount  of  timber  purcliased 
l^  him,  the  number  of  cross-ties  and  cords  of  wood  furnished, 
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and  the  suras  of  money  received  therefor.  He  then  discov- 
ered that  he  had  only  embraced  in  his  suit  the  cross-ties  and 
wood  cut  and  delivered  by  one  of  his  overseers.  This  suit 
was  therefore  brought  for  what  was  furnished  by  the  other 
two. 

The  jiiry  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  the  evi- 
dence. The  motion  was  sustained  and  the  defendant  ex- 
cepted. 

George  F.  Pierce,  Jr.  ;  James  S.  Hook,  for  plaintiff  in 
error. 

R.  Toombs;  C.  W.  DuBose;  F.  L.  Little,  for  de- 
fendant. 

Trippe,  Judge. 

1.  For  the  purpose  of  determining  this  case,  it  matters  not 
whether  the  contract  between  the  plaintiff  and  defendant  was 
entire  or  severable.  When  the  first  suit  was  brought  the 
whole  demand  or  debt  was  due.  If  so,  it  was  incapable  of 
division  for  the  purpose  of  bringing  separate  suits  therefor. 
Section  2939  of  the  Code  provides  "if  a  contract  be  entire 
but  one  suit  can  be  maintained  for  a  breach  thereof;  but  if  it 
be  severable,  or  if  the  breaches  occur  at  successive  periods  in 
an  entire  contract,  (as  where  money  is  to  be  paid  by  install- 
ments,) an  action  will  lie  for  each  breach ;  but  all  the  breaches 
ocovMring  up  to  the  commencement  of  the  action  must  be  in^ 
duded  ihereinJ^  Here  it  is  not  denied  that  the  whole  claim, 
all  that  was  included  in  the  first  suit  and  judgment,  as  well 
as  what  is  now  alleged  was  not,  was  due  when  that  suit  was 
commenced.  Either  an  entire  breach  of  the  whole  contract, 
or  every  breach  that  is  complained  of  under  that  contract, 
had  then  occurred.  The  meaning  of  the  Code  is  that  there 
cannot  be  subsequent  actions  for  breaches  which  have  already 
occurred,  though  they  were  not  included  in  the  first  suit. 
This  construction  was  recognized  as  the  proper  one  in  45 
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Gem^giay  155,  and  there  are  numerous  decisions  holding  that 
it  is  the  established  rule  of  law,  independent  of  any  statute. 
The  question  is  fuUj  discuased  and  many  anthorities  cited  in 
7  Robertson's  Practice,  175,  et  seq.,  sustaining  the  ruling  we 
make.  It  is  true  there  are  some  contrary  decisions,  but  the 
plain  meaning  of  the  section  of  the  Code  quoted  is  sufficient 
to  sustain  our  judgment. 

2.  It  is  not  sufficient  to  overturn  this  rule  of  law,  for  the 
plaintiff  to  reply  to  a  plea  of  former  recovery,  that  when  the 
first  suit  was  brought  he  did  not  know  the  whole  amount  of 
his  daihi — in  this  case,  how  many  cross-ties  he  had  in  fact 
fiirnished — where  that  ignorance  was.  from  his  own  fault  and 
negligence.  Equity  would  not  relieve  in  such  a  case  ;  that  is, 
where  the  party,  by  reasonable  diligence,  could  have  had 
knowledge  of  the  truth  :  Code,  section  3126.  And  the  prin- 
ciple goes  still  further.  Even  ignorance  of  a  fact  known  to 
the  opposite  party  will  not  justify  an  interference,  if  there 
has  been  no  misplaced  confidence,  nor  misrepresentation,  nor 
other . fraudulent  act:  Ibid.  Here  the  evidence  shows  that 
the  plaintiff  below  was  all  the  while  in  full  possession  of  all 
the  means  of  ascertaining  the  true  facts,  and  what  his  entire 
claim  was.  He  had  twice  moved  in  the  matter;  once  in 
making  a  settlement  with  his  debtor.  Not  satisfied  with 
that,  he  brought  one  suit.  On  a  second  investigation,  which 
he  was  legally  competent  to  assert,  a  judgment  was  had — 
that  judgrnentwas  pleadable  in  bar  against  a  second  suit  for 
a  breach  of  the  same  contract,  if  that  breach  had  occurred 
when  the  first  suit  was  brought.  There  is  no  principle  in 
equity  that  will  relieve  him  from  the  rule,  under  the  evidence, 
in  this  case.  We  therefore  are  of  opinion  that  the  verdict 
was  what  the  evidence  required  the  jury  to  render,  and  that 
there  was  error  in  granting  a  new  trial. 

Judgment  reversed. 


Vol.  liv.  22. 
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Mayor  and  Council  of  the  City  of  Athens,  plaintiff 
in  error,  m.  Crawford  W.  Long  d  al.,  defeDdants  in 
error. 

The  charter  of  a  municipal  corporation  gave  it  power  to  levy  taxes,  thus : 
"  Full  power  and  authority  to  levy  and  collect  an  annual  tax  of  not  exceed- 
ing one  per  centum  upon  the  value  of  all  property  within  the  corporate 
limits  of  whatever  kind,  real  or  personal,  which  is  or  may  be  subject  to 
taxation  by  the  laws  of  this  state : " 

Jfe/d,  that  under  this  charter  it  was  competent  for  the  mayor  and  council  to  ex> 
•empt  certain  property  from  taxation  altogether,  provided  that  the  tax  laid 
be  ad  valorem  and  uniform  upon  every  species  of  property  taxed,  as  pro- 
vided for  by  article  I.,  section  27  of  the  constitution  of  the  state. 

Tax.  Constitutional  law.  Munici|)al  corporations.  Be- 
fore Judge  Rice.  Clarke  Superior  Court.  August  Term, 
1874. 

This  case  is  sufficiently  reported  in  the  above  head-note. 

Cobb,  Erwin  &  Cobb;  S.  P.  Thurmond;  T.  W.  Ruok- 
ER,  for  plaintiff  in  error. 

Emory  Speer,  for  defendants. 

McCay,  Judge. 

The  general  rirle  that  it  is  not  competent  for  the  judiciary 
department  of  the  government  to  interfere  with  the  legisla- 
tive department  in  the  exercise  of  the  taxing  power,  except 
in  cases  where  it  is  attempted  to  violate  the  prohibitiona  of 
the  constitution,  is  undeniable.  Nor  can  we  give  our  assent  to 
the  proposition,  however  respectable  the  authority  on  which  it 
rests,  that  the  courts  may  set  up  their  notions  of  equality  and 
fairness,  so  as  to  control  the  legislature  in  its  judgment  when 
the  constitution  contains  no  restriction.  It  is  impossible  that 
taxes  shall  be  absolutely  equal,  and  if  there  be  no  constitu- 
tional rule,  the  discretion  to  determine  the  objects  and  the 
mode  of  taxation  must  necessarily  be  left  with  that  branch  of 
the  government  to  which  the  people  have  entrusted  the  power 
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to  tax.  Our  constitution,  article  i.,  section  27,  provides  that 
taxes  shall  be  "ad  valorem  only  and  uniform  upon  every 
species  of  proi)erty  taxed."  The  implication  from  these  words 
is  irresistible  that  it  was  contemplated  that  the  legislature  migl>t 
see  fit,  in  its  wisdom,  to  exempt  some  property  from  taxation 
altogether.  Had  it  been  intended  that  all  property  should 
be  taxed,  the  words  would  have  been  uniform  upon  all  species 
of  property,  but  when  the  word  "taxed"  is  added,  the  mean- 
ing plainly  is,  that  whilst  the  legislature  may  exempt  certain 
property  from  taxation  altogether,  yet,  upon  whatever  prop- 
erty a  tax  is  lai<l,  the  same  shall  be  by  one  uniform  rate,  ac- 
cording to  its  value.  Another,  the  28th  sei^stion  of  this  same 
article  of  the  constitution,  declares  that  the  general  assembly 
may  confer  "the  taxing"  power  upon  municipal  corporations. 
Whatever  taxing  power  the  legislature  has  it  may  thus  con- 
fer, and  confer  it  as  that  body  itself  has  it.  Doubtless  the 
general  assembly  may  not  choose  to  confer  the  whole  taxing 
power  on  a  municipal  corj)oration,  but  very  plainly  it  has  the 
power,  under  this  section,  to  confer  the  power  to  the  same  ex- 
tent and  with  the  same  qualifications  as  that  iK)wer  exists  in 
the  legislature  itself,  so  far  as  the  locality  of  the  corporation 
extends.  At  last,  therefore,  the  only  inquiry  is :  What  has 
been  done  ?  How  reads  the  charter  ?  Its  words  are  as  fol- 
lows: "The  mayor  and  council  of  the  city  of  Athens  shall 
have  full  power  and  authority  to  levy  and  collect  an  annual 
tax  of  not  exceeding  one  per  centum  upon  the  value  of  all 
the  property  within  the  corporate  limits  of  said  city,  of  what- 
ever kind,  real  or  personal,  whiclf  is  or  may  be  subject  to  tax- 
ation by  the  laws  of  this  state."  The  terms  and  object  of 
*  this  clause  are  plainly  to  grant  a  powe)'  to  tax  to  the  extent  of 
one  per  cent,  all  the  taxable  property  in  the  city.  It  is  con- 
tended that  as  this  is  a  power  to  tax  all,  that  all  must  be 
taxed — that  the  power  must  be  exercised  as  it  is  given,  or 
not  at  all.  Is  this  a  fair  construction  of  the  words?  We 
think  not.  The  power  is  to  tax  to  the  extent  of  one  per 
centum.  It  would  be  just  as  fair  to  say  it  must  be  one  per 
cent.     The  power  to  do  a  thing  is  one  thing,  the  duty  to  do 
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it  another.  Section  22d  gives  tlie  power  to  take  up  any 
horses,  mules,  cattle,  hogs,  goats,  dogs,  or  other  domestic  ani- 
mals running  at  large.  Would  it  be  fair  to  construe  this  so 
as  that  under  it  the  council  could  not  prohibit  hogs  and 
horses  from  running  at  large  and  yet  not  prohibit  goats  and 
dogs  and  cows  ?  These  words  simply  confer  the  power  to 
tdx  all,  not  exempt  by  state  law,  just  as,  under  the  constitution, 
thjB  legislature  may  tax  all.  And  it  seems  to  us  that  as  under 
a  general  power  to  tax  ally  the  legislature  may  leave  a  portion 
untaxed,  so  under  a  power  to  ta^i:  all,  granted  to  the  corpora- 
tion, it  may  leave  a  part  untaxed.  Tiiere  are  no  restrictive 
words;  they  are  all  words  of  grant.  The  words  are  not  that 
the  tax  shall  be  laid  upon  all,  but  that  the  power  exists  to  tax 
alk  We  are  no  advocates  of  unequal  taxation.  It  may  be 
that  the  existing  tax  ordinance  of  Athens  is  not  wise  or  just. 
But  we  have  no  power  in  the  premises.  The  authorities  of 
the  city,  elected  by  the  people,  have  expressed  the  will  of 
the  people  in  their  ordinance,  and  it  is  not  for  the  courts  to 
control  that  will,  unless  the  law  be  violated.  We  think  no 
law  has  been  violated,  and  we  therefore  reverse  the  judgment 
of  the  court  making  the  mandaraua  absolute. 
Judgment  reversed. 


Nancy  Hill,  plaintiff  in  error,  vs,  John  A.  Bruce,  for  use, 
defendant  in  error. 

1.  The  fact  that  a  husband  and  wife  live  on  certain  land,  and  the  husband  re- 
turns and  pays  the  taxes  thereon,  is  not  sufficient  to  make  the  land  subject 
to  a  judgment  against  the  husband,  when  the  legal  title  is  shown  to  be  in 
the  wife. 

2.  If  the  plaintiff  in  execution  seeks  to  prove  by  the  declarations  of  the  hus- 
band that  he  paid  for  the  land,  and  the  title  is  therefore  fraudulently  in  the 
wife,  it  should  be  made  to  appear  that  such  statements  of  the  husband,  even 
if  they  be  competent  for-the  purpose,  applied  to  a  time  when  his  paying  for 
the  property  and  taking  the  title  to  his  wife  would  constitute  a  fraud  on  his 
creditors. 

3.  In  this  case  it  does  not  appear  when  the  declarations  were  made  by  the 
<  husband,  nor  the  time  of  such  payment  by  him,  nor  th4t  he  'then  owed  the 
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debt  on  which  the  judgment  is  founded,  or  any  other  debt.  And  upon  a 
review  of  the  testimony  as  it  appears  in  the  record,  we  think  there  should 
be  a  new  trial. 

Husband  and  wife.  Judgments.  Lien.  Evidence.  Debtor 
and  creditor.  Before  Judge  Hall.  Rockdale  Superior  Court. 
February  Term,  1874. 

On  August  26th,  1874,  an  execution  in  favor  of  John  A. 
Bruce,  for  use/ etc.,  against  Archibald  Scott  and  Samuel  HjJI, 
principals,  and  Milton  Wauldrop,  indorser,  based  on  a  judg- 
ment obtained  in  the  justice  court  for  the  four  hundred  and 
seventy-sixth  district,  on  November  4th,  1865,  was  levied  upon 
certain  land  as  the  property  of  Samuel  Hill.  A  claim  there- 
to was  filed  by  Nancy  Hill,  the  widow  of  the  said  Samuel. 
Upon  the  issue  thus  formed,  the  following  evidence  was  intro- 
duced: 

1st.  Execution,  with  entry  of  levy  thereon. 

2d.  Deed  from  Milton  Wauldrop,  executed  on  August  31st, 
1858,  conveying  the  property  in  dispute  to  A.  T.  Scott.  Re- 
conled  February  14th,  1874. 

3d.  Deed  from  A.  T.  Scott,  executed  on  March  27th,  1865, 
conveying  the  land  to  Archibald  Scott.  Recorded  February 
14th,  1874. 

4th.  Deed  from  Archibald  Scott,  executed  on  February 
16th,  1866,  conteying  the  premises,  in  consideration  of  $700 
in  cash,  and  of  the  natural  love  and  affection  of  the  father  for 
the  daughter,  to  the  claimant.  Recorded  February  14th, 
1874. 

5th.  Proceedings  in  behalf  of  Samuel  Hill,  in  right  of  his 
wife,  to  have  the  land  set  aside  as  a  homestead,  filed  Novem- 
ber 9th,  1868. 

The  foregoing  constitutes  all  the  documentary  evidence  in- 
troduced. 

A.  T.  Scott,  for  claimant,  testified  as  follows :  Claimant  is 
the  widow  of  Samuel  Hill,  deceased ;  is  also  witness'  sister.  In 
the  year  1858  claimant  and  her  husband  came  to  Georgia 
from  South  Carolina,  on  a  visit,  and  made  arrangements  with 
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witness  to  purchase  the  land  in  question  from  WauKlrop.  He 
inquired  from  them  as  to  where  the  money  was  to  come  from, 
and  was  informed  that  it  wouhl  be  the  proceeds  of  the  sale 
of  claimant's  land  in  Soutli  Carolina,  which  had  been  given 
to  lier  by  her  father.  Witness  made  the  purchase,  but  took 
the  title  to  himself  to  hold  for  claimant.  It  thus  remained 
until  some  time  in  the  year  1864  (>r  1 865,  when  it  was  thought 
that  witness  would  not  live,  and  he  conveyed  the  land  to  his 
father,  Archibald  Scott,  to  hold  for  claimant.  Gave  his  in- 
dividual notes  to  Wauldrop  for  the  land,  but  they  were  paid 
off  with  the  money  of  claimant. 

Milton  Wauldrop,  for  plaintiff  in  fi.  fa.,  testified  that  he 
has  no  recollection  of  A.  T.  Scott's  ever  having  given  his 
notes  for  the  land ;  that  A.  T.  Scott  did  not  purchase  the  land 
from  him,  it  was  bought  by  Archibald  Scott  and  Samuel  Hill; 
that  they  gave  their  notes  for  the  purchase  money;  that  Ar- 
chibald Scott  refused  for  some  time  to  sign  the  notes,  giving 
as  his  reason  that  he  had  said  he  would  not  stand  security  for 
any  one,  but  after  talking  over  the  matter  he  said  he  would 
sign  the  notes  as  principal,  and  let  Hill  sign  as  security. 
Witness  traded  the  notes  to  Mr.  Good. 

Good  testified  that  he  got  notes  from  Wauldrop  signed 

by  Archibald  Scott  and  Samuel  Hill;  that:  he  presented  them 
to  the  former,  and  he  finally  paid  them  off. 

WiUiam  Reagan  testified  that  he  knew  Samuel  Hill  from 
the  time  he  came  to  the  county,  and  that  he  lived  on  the  land 
in  controversy  from  that  time  until  his  death ;  that  he  came 
twelve  or  thirteen  years  ago,  and  perhaps  l)efore  that;  that  he 
had  heard  Samuel  Hill  say  often  that  he  was  sorry  things  had 
turned  out  as  they  had,  that  he  had  placed  the  money  in  the 
hands  of  Archibald  Scott  to  i>ay  for  the  property  in  question. 

Joseph  McCollin  testified  that  he  was  present  when  Archi- 
bald Scott  and  Samuel  Hill  borrowed  money  from  his  brother 
to  pay  for  the  property  in  controversy ;  that  the  amount  bor- 
rowed was  $400  00  or  $600  00. 

The  tax  returns  of  Samuel  Hill  from  1860.  to  1868  inclu- 
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sive,  were  introduced,  showing  the  property  in  controversy 
returned  by  him. 

The  jury  found  the  property  subject.  The  claimant  moved 
for  a  new  trial  because  tlie  verdict  was  contrary  to  the  evi- 
dence.    The  motion  was  overruled,  and  claimant  excepted. 

A.  C.  Perry,  for  plaintiff  in  error. 

J.  J.  FiX)YD,  for  defendant. 

Trippe,  Judge. 

1.  If  the  title  to  land  be  in  the  wife,  it  is  not  sufficient  to 
subject  it  to  the  payment  of  the  husband's  debts  because  it 
appears  that  he  and  his  wife  live  upon  it,  and  he  returns  it 
and  pays  the  taxes. 

2,  3.  The  deed. to  this  land  was  made  in  1858  to  A.  T. 
Scott,  the  brother  of  Mrs.  Hill,  the  claimant.  He  conveyed 
it  to  her  father,  and  the  father  afterwards  to  her.  Wauldrop> 
who  executed  the  deed  to  A.  T.  Scott,  testified  that  the  father 
paid  him  for  it,  or  rather  that  the  father  gave  his  notes  for 
it,  with  Hill,  the  husband,  as  security,  and  tliat  he  transferred 
the  notes  to  Good,  who  ^tified  that  the  father  paid  the  notes 
to  him.  It  was  in  proof  that  Hill,  the  husband,  said  he 
placed  the  money  in  the  father's  hands  to  pay  for  the  land. 
This  last  item  of  testimony  is  really  about  all  that  appears  in 
the  record  which  can  be  relied  on  to  condemn  the  land  to  pay 
this  judgment.  Is  it  sufficient?  It  does  not  appear  when 
Hill,  the  husband,  made  such  a  statement.  The  fii*st  deed; 
to- wit:  from  Wauldrop  to  the  brother,  was  made  in  1858. 
That  was  for  the  benefit  of  the  claimant,  and  she  and  her 
husband  went  shortly  thereafter  into  possession  of  it.  Nor 
did  it  appear  when  the  notes  were  paid  to  Good.  The  judg- 
ment on  which  this  execution  was  issued  was  obtained  in 
November^  1865.  That  was  over  seven  years  after  the  pur- 
chase from  Wauldrop.  Suppose  that  the  husband  did  in 
1859  or  1860  or  1861  pay  for  the  land,  or  give  the  money  to 
Lb  father-in-law  to  pay  for  it,  that  would  not  make  it  subject 
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to  a  debt  he  contracted  years  afterwards.  It  was  not  shown 
that  he  was  in  debt  at  the  time.  Nothing  appears  that  would 
make  such  a  transaction  a  fraud  upon  his  creditors.  Perhaps 
there  was  more  than  is  shown  by  tlie  reconU  But  by  that 
we  are  bound.  Besides  all  this,  A.  T.  Scott  testified  that  the 
land  was  bought  for  the  claimant,  that  it  was  understood  at 
the  time  that  it  was  to  be  paid  for  from  the  proceeds  of  prop- 
erty she  owned  in  South  Carolina,  where  she  then  lived,  and 
that  it  was  so  paid  for.  Under  this  want  of  evidence,  taken 
in  connection  with  the  positive  evidence  in  behalf  of  claim- 
ant|  the  court  below  should  have  granted  a  new  trial. 
Judgment  reversed. 

McCay,  Judge,  concurred. 

Warner,  Chief  Justice,  dissenting. 

This  was  a  claim  case,  and  it  appears  from  the  evidence  \n 
the  record  that  the  judgment  on  which  the  execution  issued 
that  was  levied  on  the  land  as  the  property  of  Hill,  was  ob- 
tained against  him  in  March,  1863;  that  Hill  had  lived  on 
the  land  for  several  years;  had  given  it  in  for  taxes  as  his 
property;  that  Hill,  the  defendant,  said  he  had  placed  the 
money  in  Archibald  Scott's  hands  to  pay  for  the  land.  The 
claimant  derived  her  title  to  the  land  under  a  deed  made 
by  Wauldrop  to  A.  T.  Scott  in  1868,  and  a  deed  made  by 
A.  T.  Scott  to  Archibald  Scott  in  March,  1865,  and  a  deed 
made  by  Archibald  Scott  to  the  claimant,  in  February, 
1866,  neither  of  which  deeds  were  recorded  until  the  14th  of 
February,  1874.  The  claimant  is  the  sister  of  A.  T.  Scott 
and  daughter  of  Archibald  Scott.  A.  T.  Scott  says  he  took 
the  deed  to  the  land  in  his  own  name  to  hold  it  for  his  sister, 
and  the  question  for  the  jury,  under  the  evidence,  was,  whoae 
money  was  it  that  paid  for  the  land?  Was  the  claimant's  ti- 
tle, under  the  deeds  which  had  not  been  recorded  until  after 
the  judgment  was  obtained,  good  as  against  that  judgment, 
or  was  it  a  family  arrangement,  made  to  defeat  HilPs  credit- 
ors ?    Assuming  that  the  money  which  paid  for  the  land,  as 
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testified  to  by  A.  T.  Scott,  was  the  proceeds  of  land  sold  in 
South  Carolina,  given  to  her  by  her  father,  it  does  not  appear 
that  she  had  any  separoie  estate  in  it,  and  as  the  law  then 
stood,  her  husband's  marital  rights  attached  to  it,  and  the 
proceeds  thereof  became  his  money^  especially  when  reduced 
to  possession.  The  jury  fpund  the  property  subject  to  the 
execution,  and  the  court  refused  to  grant  a  uew  trial. 

In  my  judgment,  there  was  sufficient  evidence  in  the  record 
to  sustain  the  verdict,  and  especially  so  in  this  class  of  cases. 
According  to  the  repeated  rulings  of  this  court,  the  discretion 
of  the  court  below  in  refusing  to  grant  a  new  trial,  on  the 
statement  of  facts  disclosed  in  this  record,  should  not  be  in- 
terfered with  or  controlled. 


William  H.  Thomas,  for  use,  etc.,  plaintiff  in  error,  vs. 
William  M.  Hunnicutt  et  al.,  defendants  in  error. 

On  a  sarf  facias  to  revive  a  dormant  judgment,  an  issue  of  payment  was 
foimed,  and  on  the  trial  certain  witnesses  testified  as  to  matters  which  oc- 
curred a  good  while  2^0.  The  plaintiff  ^s  counsel  asked  the  court  to  charge 
that,  after  considerable  lapse  of  time,  human  memory  was  unreliable.  The 
court  did  so  charge,  but  added  that,  on  the  other  hand,  the  jury  might  con- 
sider lapse  of  time  in  determining  whether  payment  of  the  judgment  may 
be  presumed : 

Iftldf  that  this  was  error.  No  presumption  of  payment  arises  from  simple 
lapse  of  time  until  the  statutory  bar  attaches. 

Scire  facias.    Judgments.     Presumptions.     Before  Judge 
Rice.    Rabun  Superior  Court.    October  Term,  1874. 

The  above  head-note  suflSciently  reports  this  case. 

C.  H.  Sutton;  McWilliams  &  Netherland,  for  plain- 
tiff in  error.  ^ 

W.  L.  Marler,  for  defendants. 
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McCay,  Judge. 

The  evidence  in  this  case  was  very  conflicting,  and  the 
verdict  pushes  to  its  extremest  verge  the  jurisdiction  of  the 
jury  over  the  facts.  In  such  cases  an  error  of  the  judge  in 
his  ruling  becomes  of  the  highest  importance.  Who  shall 
say  that  this  was  not  the  influence  that  caused  the  verdict  ? 
We  are  not  prepared  to  say  that  time,  even  within  the  statu- 
tory bar,  may  not  be  weighed  by  the  jury  in  connection  with 
other  circumstances.  But  the  charge  left  it  to  the  jury  to  be  con- 
sidered as  an  independent  element.  We  think  this  was  error. 
It  amounts  practically  to  a  repeal  of  all  those  acts  suspending 
the  statutes  from  1860  to  1868.  The  law  fixes  certain  periods 
for  time  to  be  an  evidence  of  settlement;  during  that  time, 
the  parties  have  a  right  to  delay,  and  it  ought  not  to  be 
counted  against  them  as  a  presumption,  as  a  color  to  other 
facts.  Sometimes  even  a  very  short  period  of  delay  may 
have  weight;  for  even  in  this  ,case  it  might  be  considered 
as  tending,  for  instance,  to  add  strength  to  the  evidence  of 
payment.  But  as  the  court  put  it,  the  jury  was  authorized 
to  consider  it  by  itself — ^standing  alone — matter  for  consid- 
eration, and  under  the  facts  we  cannot  but  think  the  jury 
gave  it  much  weight. 

Judgment  reversed. 


George  Peters,  plaintiff  in  error,  vs.  William  Baker, 
defendant  in  error. 

When  an  affidavit  of  iHegality,  taking  the  ground  that  the  defendant  in  exe- 
cution had  never  been  served  with  process,  was  dismissed  for  insufficiency 
in  not  stating  that  he  had  not  appeared  and  pleaded : 

Hf/df  that  this  dismissal  was  no  bar  to  a  motion  to  set  aside  the  judgment  on 
the  ground  that  the  defendant  had  not  been  served,  or  acknowledged  ser- 
vice, or  appeared  or  pleaded  to  the  original  suit,  and  that  he  had  a  good 
defense  thereto. 
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Illegality.  Judgments.  Before  Judge  Buchanan.  Camp- 
bell Superior  Court.     August  Adjourned  Term,  1874. 

William  Baker  recovered  a  judgment  against  George  Peters 
in  the  justice  court  for  the  twelve  hundred  and  sixtii  district. 
To  the  execution  issued  thereon  the  defendant  filed  an  affida- 
vit of  illegality,  setting  up  that  he  had  never  been  served,  nor 
acknowledged  service,  nor  authorized  any  to  acknowledge  ser- 
vice for  him.  The  illegality  was  sustained  by  the  magistrate 
and  the  plaintiff  appealed.  When  this  case  was  reached  in 
the  superior  court,  on  motion  of  the  plaintiff,  the  illegality 
was  dismissed  for  insufficiency. 

Subsequently  the  defendant  moved  to  set  aside  said  judg- 
ment because  he  was  never  served,  nor  bad  he  appeared  and 
pleaded,  nor  had  he  had  his  day  in  court,  nor  had  he  ever  ac- 
knowledged service,  nor  authorized  any  one  to  acknowledge 
service  for  him.  This  motion  was  sustained  by  the  justice 
and  plaintiff  again  appealed.  When  this  cause  was  called  in 
the  superior  court,  the  plaintiff  moved  to  dismiss  the  motion, 
because  it  set  up  the  same  matters  of  defense  relied  on  in  the 
affidavit  of  illegality.  The  motion  was  sustained,  and  the 
plaintiff  excepted. 

J.  L.  Blalock;  R.  T.  Dorsey;  W.  H.  Huusey;  P.  F. 
Smith,  by  W.  T.  Trippe,  for  plaintiff  in  error. 

L.  S.  Roan,  by  John  L.  Bigby,  for  defendant. 

McCay,  Judge. 

We  do  not  think  the  dismissal  of  the  affidavit  of  illegality 
for  insufficiency  was  a  bar  to  the  motion  to  set  aside.  A  de- 
murrer is  only  a  bar  as  to  the  question  made  by  the  pleadings. 
The  ill^ality  was  dismissed  for  want  of  an  allegation  that 
the  defendant  had  not  appeared  and  pleaded.  This  was  right 
enough,  and  no  other  affidavit  of  illegality  could  stop  the  fi. 
fa.  on  this  or  any  other  ground  known  at  the  time.  But  the 
motion  stands  on  a  different  fooling.     The  dismissal  of  tlie 
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illegality  on  demurrer  is  no  bar  to  the  motion,  if  it  be  on  a 
good  ground — if  it  meet  the  defects  in  the  illegality,  and  this 
motion  clearly  and  fully  does  this.  It  sets  forth  want  of  ser- 
vice; it  denies  any  acknowledgement  of  service;  it  denies  ap- 
pearance or  pleading,  and  adds  that  he  has  a  good  defense. 
The  mistake  of  the  judge  below,  was  either  in.  treating  a 
demurrer  as  a  bar,  when  the  present  procee<Hng  contains 
new  facts  which  make  a  good  case,  or  in  treating  the  rule 
that  but  one  illegality  can  be  filed,  as  extending  also  to  mo- 
tions to  set  aside.  The  rule  as  to  illegalities  turns  on  the 
nature  of  the  proceeding.  It  is  an  effort  to  stop  the  sheriff 
in  the  execution  of  a  process,  and,  very  wisely,  the  rule  is  re- 
stricted and  permits  the  thing  to  be  done  but  once,  unless  it 
be  for  causes  that  either  did  not  exist,  or  were  not  known  at 
the  date  of  the  first  illegality.  But  a  motion  made  in  open 
court  stands  on  common  law  rules;  and  it  is  a  settled  rule  that 
a  dismissal  of  a  proceeding  for  informality  or  insufficiency  is 
no  bar  to  a  new  proceeding  containing  allegations  making  a 
good  case.  This  court  has  decided  that  a  bill  or  other  pro- 
ceeding, to  which  a  demurrer  has  been  sustained  and  the 
judgment  aflSrmed  by  this  court  may,  yet  be  amended  and 
rendered  a  good  proceeding;  and  if  this  be  so,  it  seems  clear 
that  the  present  motion  was  not  barred  by  the  dismissal  of 
the  affidavit  of  illegality. 
Judgment  reversed. 


William  D.  Trammell  d  al.y  plaintiffs  in  error,  vs.  Wil- 
liam C.  Johnston  et  al.,  defendants  in  error. 

I.  Where  a  testator  devised  his  plantation  to  his  wife  "during  her  natural 
life,  for  the  sole  benefit  of  his  beloved  wife  and  three  children  herein 
named,"  and  provided  further  that  said  life  interest  should  not  be  transfer- 
able, and  that  said  plantation  should  not  "be  cultivated  by  any  person's 
hands  except  his  said  wife's  and  children's,"  and  that  at  her  death  it  should 
be  sold  and  ecjually  divided  between  said  children : 

I/cld,  that  the  testator's  widow,  who  was  also  his  executrix,  had  no  authority 
to  lease  said  plantation  for  the  term  of  twenty  years. 
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2.  The  devise  of  the  life  interest  to  the  wife  was  not  such  a  grant  of  an  estate 
to  her  as  to  make  the  subsequent  provision  against  its  transfer  void  on  ac- 
count of  repugnancy. 

3.  If  for  any  reason  it  became  impossible  for  the  wife  and  children  to  culti- 
vate the  plantation  with  their  own  hands,  the  executrix  should  have  ap- 
plied to  a  court  of  chancery  for  direction. 

4.  The  bill  should  have  been  retained  to  prevent  waste  on  the  part  of  the 
lessee. 

Wills.  Administrators  and  executors.  Equity.  Waste. 
Before  Judge  James  Johnson.  Harris  Superior  Court.  Oc- 
tober Term,  1874. 

For  the  facts,  see  the  decision. 

Ingram  &  Crawford;  E.  H.  Worrill,  for  plaintiffs  in 
error. 

Jamrs  M.  Mobley,  for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  Pulaski  T. 
Trammell,  on  the  29th  of  January,  1859,  made  his  will,  and 
appointed  his  wife,  Ann  E.  Trammell,  his  executrix  ;  that  in 
the  monti)  of  April  thereafter  the  testator  died,  leaving  the 
said  Ann  E.,  and  three  children,  as  his  legatees  and  devisees 
under  said  will.  By  the  sixth  and  seventh  items  thereof  he 
declared  it  to  be  his  will  *Hhat  his  wife  should  have  his  entire 
plantation  whereon  he  then  lived  during  her  natural  life,  for 
the  sole  benefit  of  my  beloved  wife  and  three  children  herein 
named,  but  said  life-interest  in  said  plantation  shall  not  be 
transferable,  and  not  to  be  cultivated  by  any  person's  hands 
except  my  said  wife's  and  children's,  and  at  her  death  to  be 
sold  and  equally  divided  between  my  children  heretofore 
named.  It  is  further  my  will,  that  my  children  be  educated 
out  gf  the  profits  arising  from  my  farming  interest,  or  other- 
wise. Should  there  be  any  more  made  on  my  farm  above  a 
good  support  for  ray  wife  and  children,  'I  wish  it  to  be  used 
for  the  benefit  of  my  said  wife  and  children,  as  my  executrix 
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shall  think  best  and  proper."  The  three  children  of  the  tes- 
tator filed  their  bill  of  complaint  against  Mrs.  Trammell  and 
one  Jolinston,  in  which  they  set  forth  the  terms  of  the  will, 
and  alleged  that  on  the  1st  of  January,  1871,  the  said  Ann 
E.  Trammell,  as  executrix  aforesaid,  in  consideration  of  the 
sum  of  82,000  00  cash  in  hand  paid,  leased  and  sold  the 
plantation  mentioned  in  testator's  will  to  said  Johnston  for 
the  term  of  twenty  years,  the  said  Johnston  having  the  right 
to  dispose  of  the  houses  upon  the  premises  either  by  sale,  re- 
moval, or  in  any  other  manner,  and  to  have  all  wood  privi- 
leges; that  Johnston  is  in  possession  of  the  plantation,  the 
annual  rent  of  which  is  worth  $800  00;  that  he  is  committing 
waste  thereon ;  has  removed  buildings  from  the  premises  to 
the  damage  thereof  $500  00;  that  at  the  time  Johnston  pur- 
chased said  lease  of  the  premises,  and  took  possession  thereof, 
he  had  seen  and  read  the  testator's  will,  and  knew  all  the 
terms  of  it.  The  complainants  claim  to  be  entitled  to  a  three- 
fourths  interest  in  the  rents  and  profits  of  the  land,  under 
their  father's  will,  during  the  lifetime  of  their  mother,  who  is 
about  forty  yeai*s  old,  and  in  good  health,  and  pray  that  the 
defendants  may  be  decreed  to  account  for  and  pay  the  same, 
and  for  other  relief,  alleging  that  the  executrix  is  insolvent. 
The  defendants  demurred  to  the  complainants'  bill,  the  court 
sustained  the  demurrer,  and  the  complainants  excepted. 

1.  It  was  manifestly  the  testator's  intention,  in  view  of  the 
state  of  things  which  existed  as  to  the  condition  of  his  prop- 
erty &t  the  time  he  made  his  will,  that  his  plantation  should 
be  occupied  by  his  wife  and  children  for  their  sole  benefit  dur- 
ing her  natural  life,  and  not  to  be  worked  by  any  other  per- 
son's hands  except  theirs,  evidently  meaning  negro  hands,  for 
their  mutual  benefit  and  support,  and  for  the  education  of  the 
children.  In  other  words,  the  plantation  and  negroes  were  to 
be  kept  together,  as  specified  in  the  fourth  item  of  his  will, 
and  worked  thereon,  for  the  mutual  benefit  of  his  wife  and  his 
three  children,  during  the  natural  life  of  his  wife,  and  to  effect 
that  object,  the  testatot  declared  her  life  interest  in  the  plan- 
tation should  not  be  transferable,  and  that  at  the  death  of  his 
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wife  the  plantation  should  be  sold  and  equally  divided  between 
liis  three  children.  The  testator  appears  to  have  had  two  ob- 
jects in  view  in  respect  to  the  plantation  whereon  he  lived  at  the 
time  of  his  death.  First,  to  provide  a  home  for  the  support 
of  his  wife  and  children  during'  her  life;  second,  that  the 
plantation  should  only  be  worked  by  the  hands  of  those  who 
were  interested  in  it,  so  as  not  necessarily  to  impair  its  value 
when  it  should  be  sold  at  the  death  of  his  wife,  for  the  benefit 
of  his  children.  The  testator  appointed  his  wife  executrix, 
and  entrusted  her  to  carry  out  his  object  and  intention  as  ex- 
pressed in  his  will.     She  accepted  the  trust. 

2.  It  was  insisted  on  the  argument  for  the  defendant  in 
error,  that  the  restriction  imposed  by  the  testator  in  his  will, 
for  the  purpose  therein  expressed^  that  the  life  interest  in  the 
plantation  should  not  be  transferable,  was  repugnant  to  the 
interest  devised  by  the  testator  to  his  wife,  by  that  clause  in 
his  will,  and  was  therefore  void,  and  analogized  it  to  a  condi^ 
tion  repugnant  to  the  grant  of  an  estate.  This  devise  by  the 
testator  of  a  life  interest  to  his  wife  in  the  plantation,  for  the 
purposes  and  upon  the  conditions  and  trusts  as  expressed  in  his 
will,  cannot,  in  any  legal  sense,  be  considered  as  the  grant  of 
an  .estate  to  her.  The  plantation  was  the  property  of  the  tes- 
tator, and  he  had  the  legal  right  to  dispose  of  it  by  will  upon 
such  terms  and  conditions  as  he  pleased,  provided  such  disix)- 
sition  was  not  contrary  to  the  law  or  public  policy  of  the  state  ; 
and  when  Mrs.  Trammell  accepted  the  devise  and  bequests 
contained  in  the  will,  she  accepted  the  same  on  the  terms  and 
conditions  as  therein  expressed,  and,  as  the  executrix  thereof, 
was  bound  to  execute  the  same.  The  keeping  property  to- 
gether and  working  the  plantation  during  the  lifetime  of  Mrs. 
Trammell,  for  the  purpose  and  object  as  expressed  by  the  tes- 
tator, and  declaring  that  her  life  interest  should  not  be  trans- 
ferable, did  not  violate  the  law  or  public  policy  of  the  state. 

.3.  If  the  emancipation  of  the  negroes  made  it  impossible  to 
work  the  plantation  with  their  own  hands,  as  was  contempla- 
ted by  the  testator  when  he  made  his  will,  then  the  executrix 
should  have  applied  to  a  court  of  chancery  for  direction. 
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Parties  in  interest  cannot  be  permitted  to  set  aside  testators' 
wills  at  their  pleasure,  without  the  sanction  of  judicial  au- 
thority. 

4.  Tlie  executrix  has  leased  the  testator's  plantation  for 
twenty  years.  What  will  be  its  condition  at  the  end  of  that 
period  no  one  can  tell.  The  testator  is  in  his  grave,  and  can- 
not protect  it  for  the  benefit  of  his  children,  who  are  to  have 
it  after  tiie  death  of  their  mother.  If  the  courts  of  the 
country  do  not  protect  dead  men's  estates,  uphold  and  protect 
their  wills  'aft:er  their  death,  then  the  right  to  dispose  of 
one's  property  by  will  is  not  worth  much.  The  bill  in  this 
case  alleges  that  the  deft»ndant,  Johnston,  the  lessee  of  the 
executrix,  has  already  removed  houses  from  the  testator's 
plantation,*  of  the  value  of  $500  00.  ,  What  may  be  the  equi- 
ties of  the  parties  on  the  final  hearing  of  the  bill  is  not  now 
before  us  for  consideration.  The  only  question  now  before 
us  is  whether  the  complainants  have  made  such  a  case  by 
their  bill  as  entitles  them  to  a  hearing.  We  are  of  the  opinion 
that  they  have,  and  that  the  court  below  erred  in  sustaining 
the  demurrer  to  the  complainants'  bill. 

Let  tiie  judgment  of  the  court  below  be  reversed. 

McCay,  Judge,  concurring. 

I  concur  in  the  judgment.  The  bill  should  have  been  re- 
tained to  prevent  waste.  But  I  am  not  prepared  to  say  that 
the  complainants  have  any  right  in  equity  to  set  aside  the 
lease,  or  to  compel  the  lessee  to  account  for  the  sum  paid  to 
Mrs.  Trammell,  without  a  charge  in  the  bill  that  the  same 
has  not  been  applied  to  the  proper  use  of  the  devisees. 


Isaac  Ivey  and  William  Rogers,  assignees,  et  al.y  plain- 
tiffs in  error,  r«.*NoBLE  Brothers  &  Company,  defend- 
ants in  error. 

In  1863  John  A.  Wilkins  hired  to  defendants  certain  negroes,  and  about  the 
same  time  sold  to  them  a  wagon  and  mules,  and  lent  to  them  |2,ooo  00. 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.        345 

Ivey  and  Rogers  vs.  Noble  Brothers  &  Company. 

At  the  time,  the  defendants  were  under  a  contract  to  deliver  to  the  Confed- 
exfXt  government  all  the  ore  they  should  make,  and  to  cast  guns  and  make 
shell  for  said  government,  and  were  engaged  in  building  a  furnace  to  make 
iron  under  their  contract,  and  Wilkins  knew  that  the  property  he  let  de- 
fendants have  was  to  be  used  in  constructing  said  furnace  and  carrying  out 
said  contract.  In  1867  the  parties  met,  and  the  defendants  gave  to  Wilkins 
the  notes,  amounting  together  to  about  half  the  amount  due  on  the  unpaid 
contract,  due  one  at  nine  and  the  other  at  eighteen  months  after  date,  which 
upon  their  face  expressed  that  they  went  in  settlement  of  the  notes  taken  in 
the  transaction  of  1863,  and  for  deficiency  of  clothing : 
Held,  that,  under  the  evidence,  it  did  not  appear  that  the  notes  taken  in  1867 
were  without  consideration,  and  that  a  verdict  for  the  plaintiffs  was  not  il- 
legal. 

Contracts.    Consideration.    Before  Judge  Underwood. 
Floyd  Superior  Court.     July  Term,  1874. 

The  material  facts  of  this  case  are  embraced  in  the  above 
head-note. 

Smith  &  Branham;  Alexander  &  Wright,  for  plain- 
tiffs in  error. 

«Dabney  &  FoucHE,  for  defendants. 

McCay,  Judge. 

The  question  in  this  case  really  at  issue  is  not  so  much 
whether  the  original  contract  in  1863  was  ill^al,  as  whether 
the  notes  now  sued  on  are  without  valuable  or  I^al  consid- 
eration ;  not,  it  is  to  be  noticed,  without  JuU  consideration, 
but  whether  a  plea  that  they  are  without  consideration  can, 
under  the  evidence,  be  sustained.  The  question  of  the  legality 
of  the  original  contract  is  only  here  in  this  collateral  way;  for 
it  must  be  remembered  that  it  is  not  the  supposed  illegal  con- 
tract that  is  sued  on,  and  that  none  of  that  public  policy  which 
requires  the  courts  to  refuse  to  aid  parties  to  enforce  against 
each  other  undertakings  entered  into  in  the  prosecution  of  il- 
legal enterprises,  enters  into  the  case.  Thes^  notes  were  given 
after  the  war,  when  all  illegal  purpose  or  intent  was  impossi- 
ble. So  that  the  sole  question  is,  are  the  notes  without  con- 
sideration ?  It  is,  without  doubt,  true  that  a  man  is  not  bound 
to  perform  an  illegal  contract,  and  that,  as  a  general  rule,  a 
Vol.  liv.  23. 
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contract  based  upon  an  illegal  contract  as  a  consideration  niaj 
fairly  be  said  to  be  without  consideration.  The  satisfaction  of 
an  undertaking  which  the  law  would  not  enforce  because  of 
its  ill^ality,  is  doubtless  within  this  rule. 

The  state  of  this  case,  as  presented  by  the  record,  is  that  at 
the  close  of  the  war,  to-wit:  in  1866,  the  plaintiff  was  the 
holder  of  various  notes,  given  by  the  defendants  during  the 
war  for  negro  hire,  a  wagon  and  raules,  and  $2,000  00  in 
Confederate  money  loaned,  and  that  in  addition  to  this  the 
plaintiff  claimed  that  the  defendants  were  indebted  to  him 
some  amount,  for  that  they  had  failed  to  give  to  the  negroes 
such  clothes  as,  under  the  agreement,  they  were  bound  to  do, 
In  this  state  of  things  the  parties  met,  and  the  old  notes,  and 
this  claim  for  clothes  were  given  up,  and  these  notes  now  sued 
on  given  in  compromise,  adjustment  and  accord  and  satisfaction 
of  the  whole.  The  old  notes  were  for  about  $3,400  00,  with 
interest.  The  amount  of  the  claim  for  clothes  does  not  ap- 
pear. The  new  notes  were  for  $1,956  82.  The  old  notes 
up  to  the  making  of  the  new,  without  the  claim  for  clothes, 
would  amount  to  over  $4,000  00;  so  that  these  two  notes,  one 
due  at  nine  and  the  other  at  eighteen  months,  are  for  less  than 
half  of  the  amount  due. 

It  does  not  appear  why  this  compromise  was  effected.  The 
£u;t8  simply  show  that  the  parties  met  and  made  an  adjust* 
ment,  taking  new  notes  for  about  half  the  amount  apparently 
•due.  Why  was  this  done?  The  evidence  does  not  show,  ex- 
cept that  the  new  notes  were  given  in  compromise  of  some  dis- 
pvute  as  to  the  old  ones.  What  was  that  dispute?  Was  it  the 
amount  of  the  old  ones?  Was  it  the  fact  that  the  considera- 
tion of  the  old  debt  was  Confederate  money  ?  or  was  it  the 
very  dispute  now  on  trial?  or  was  it  all  these  together?  Prima 
jacicy  the  notes  sued  on  are  for  a  valuable  consideration.  The 
burden  is  upon  the  defendant  to  show  that  this  is  not  so.  The 
notes  themselves  show  that  the  old  notes  were  not  the  consid- 
eration; that  is,  that  these  notes  were  not  a  mere  renewal  of 
the  old.  It  is  apparent  that  some  compromise  was  had;  there 
was  some  dispute,  some  accord  and  settlement  of  matters.    We 
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think  the  burden  was  on  the  defendant  to  make  out  his  case, 
to  show  that  these  notes  were  without  consideration,  to  show 
that  they  were  not  for  the  settlement  of  this  very  dispute.  It 
was  for  him,  in  a  case  like  this,  to  prove  all  the  facts,  and 
thus  show  what  was  the  true  motive  for  giving  these  notes. 
It  is  not  enough  that  he  shows  the  consideration  may  have 
been  nothing  but  the  old  debt,  less  its  adjustment  under  the 
onlinance  for  the  settlement  of  Confederate  debts.  It  should 
have  appeared  that  this  was  all  the  consideration.  It  may 
be  the  case,  perhaps  it  was,  that  the  very  question  depended 
on  by  this  defense  was  one  of  the  elements  of  the  settlement, 
to-wit:  whether  the  notes  were  collectible  at  all?  As  we 
have  said,  the  burden  is  on  the  defendant  to  show  what  the 
truth  of  the  matter  was.  The  notes  are  prima  fade  for  a 
valuable  consideration.  The  facts  show  that  they  were  not 
given  as  mere  renewals  of  the  old,  but  that  the  plaintiff  gave 
up  over  half  his  claim.  Why,  does  not  appear.  It  is  well 
settled  that  the  settlement  of  a  dispute  as  to  the  legality  of  a 
debt  is  a  good  consideration  for  a  promise:  Addison  on  Con- 
tracts, 18  to  21. 

We  are  free  to  say  we  have  not  felt  disposed  to  search  for 
grounds  of  objection  to  this  verdict.  We  cannot  but  feel  that 
the  plea  is  an  ungracious  one,  that  it  stands  solely  upon  a 
technical  legal  right,  and  that  right  is  not  based  on  any  claim 
the  defendant  has  to  the  protection  or  countenance  of  the 
court,  but  solely  upon  certain  rules  of  law  intended  to  disen- 
courage  illegal  contracts.  As  the  defendant  stands  solely  on 
technical  legal  rules,  we  have  felt  it  not  unfair  to  insist  that 
he  shall  have  brought  himself  exactly  within  them.  In  this 
he  has  failed.  He  has  not  shown  what  was  the  consideration 
of  the  notes  sued  on.  He  has  left  it  open  for  conjecture.  It 
may  have  been  that  the  consideration  was  the  settlement  of 
the  precise  question  now  insisted  on^  and  it  was  for  him  to  neg- 
ative this,  at  least  by  showing  what  was  the  true  motive — 
what  it  was  that  was  settled.  We  think,  therefore,  the  ver- 
dict ought  to  stand. 

Judgment  reversed. 
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Thomas  J.  Spriqgs,  plaintiff  in  error,  vs.  E.  M.  Bbomblett, 
"54  m\  defendant  in  error. 

115    6571 

Where  one»  on  account  of  the  decisions  of  the  courts  being  of  a  character  ad- 
verse to  his  claim,  settled  a  matter  in  litigation  between  him  and  his  adver- 
sary— the  latter  yielding  a  portion  of  his  rights  under  the  rule  of  law  as 
then  held — ^the  former  cannot  avoid  the  settlement  on  the  ground  that  sab- 
sequent  decisions  overruled  the  former,  and  that  by  his  mistake  of  law  he 
had  lost  his  rights,  there  being  no  misplaced  confidence  and  no  artifice  or 
fraud  shown  on  the  part  of  the  other  party. 

Equity,  Compromise  and  settlement.  Mistake.  Before 
Judge  McCuTCHEN.  Whitfield  Superior  Court.  October 
Term,  1874. 

Spriggs  filed  his  bill  against  Bromblett,  making,  in  brief,  this 
case: 

On  the  first  Tuesday  in  Deceml)er,  1868,  he  purchased  a 
certain  lot  of  land,  situated  in  the  town  of  Dalton,  at  sheriff's 
sale,  it  having  been  levied  on  under  an  execution  against  one 
Fischer.  He  paid  the  amount  of  his  bid  and  took  a  sheriff's 
deed  to  the  same.  Subsequent  to  this,  he  was  assured  by  the 
defendant  and  his  counsel  that  the  judgment  on  which  the 
execution  issued,  by  virtue  of  which  this  sale  was  made,  under 
the  decisions  of  the  supreme  court,  was  dormant.  The  de- 
fendant, who  had  purchased  from  Fischer,  after  the  date  of 
the  judgment,  but  before  the  sale,  brought  ejectment  against 
him  for  the  property.  Pending  this  suit,  relying  upon  the 
assurances  of  the  defendant  and  his  counsel  as  to  the  dor- 
mancy of  the  aforesaid  judgment,  he  surrendered  the  posses- 
sion of  the  lot  and  executed  to  the  defendant  a  quit-claim 
deed.  He  has  since  discovered  that  said  assurances^  u))on  the 
faith  of  which  he  acted,  were  untrue,  and  having  conveyed 
away  the  title  to  his  property  for  no  consideration  whatever, 
under  a  mistake  of  law  induced  as  above  set  forth,  he  prays 
that  the  deed  may  be  set  aside. 

The  answer  of  the  defendant  admitted  all  of  the  allega- 
tions of  the  bill  except  those  as  to  the  complainant  having 
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acted  upon  his  assurance  and  those  of  his  counsel,  as  to  the 
judgment  referred  to  in  the  bill  being  dormant. 

The  evidence  showed  that  both  parties  believed  the  judg- 
ment to  be  dormant  at  the  time  the  settlement  was  made; 
that  the  defendant  yielded  his  claim  for  mesne  profits  in  the 
ejectment  suit.  There  was  no  testimony  that  the  complainant 
act^  upon  the  assurances  of  the  defendant  or  his  counSel  as 
to  the  law,  in  surrendering  the  laud  and  executing  the  deed. 
He  went  to  the  defendant  to  surrender  the  land  on  his  own 
motion,  but  at  the  request  of  the  latter's  counsel  also  executed 
the  deed. 

The  jury  found  for  the  complainant.  The  defendant  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  the  law 
and  tlie  evidence.  The  motion  was  sustained,  and  the  com- 
plainant excepted. 

W.  K.  Moore,  by  Shumate  &  Williamson,  for  plaintiff 
in  error. 

Johnson  &  McCamy,  for  defendant. 

Trippe,  Judge. 

At  the  time  of  the  compromise  or  settlement  between  the 
parties,  the  defendant  in  the  bill,  who  was  plaintiff  in  the  ac- 
tion of  ejectment,  would  have  recovered  the  land  under  the 
rule  of  law  as  then  held  by  a  majority  of  the  judges  of  the 
supreme  court.  Whilst  matters  were  in  that  situation  com- 
plainant, on  his  own  motion,  proposed  to  surrender  the  land, 
and  upon  an  interview  between  the  parties  sought  by  himself, 
it  was  agreed  that  he  should  convey  back  the  land  by  a  quit 
claim  deed  to  Bromblett,  and  tliat  the  latter  should  remit  all 
claim  for  mesne  profits.  This  agreement  was  executed  be- 
tween them.  By  a  subsequent  decision  of  this  court,  a  ma- 
iority  only  concurring,  the  former  decision  was  overruled. 
Complainant  now  claims  that  under  the  latter  ruling,  which 
would  have  enabled  him  to  have  held  the  land,  his  deed 
should  be  canceled,  and  the  possession  restored  to  him.  Let 
it  be  noted  that  under  the  rule  as  held  at  the  time  of  the  set- 
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tleraent  or  compromise,  Bromblett  yielded  a  portion  of  his 
rights,  to-wit:  his  claim  for  mesne  profits.  There  was  no  ev- 
idence of  misplaced  confidence  in  Bromblett  or  his  attorney, 
by  Spriggs ;  nor  was  any  artifice  or  fraud  shown  on  the  part 
of  the  former.  It  was  a  settlement  of  a  matter  in  litigation, 
arising  under  a  greatly  disputed  question  of  law.  A  question 
which,  by  a  majority  of  this  court,  had  been  determined  ad- 
versely to  complainant's  claim.  But  the  point  was  still  open 
for  review  at  the  demand  of  any  party,  and  a  gre^t  contrariety 
of  opinion  existed  upon  it.  It  was  reviewed,  and  by  a  ma- 
jority only,  as  has  been  stated,  a  decision  contrary  to  the  former 
was  rendered.  Under  this  state  of  facts,  when  parties  under- 
took to  settle  their  rights  with  a  view  to  the  first  decision, 
both  yielding  a  portion  of  those  rights,  and  executing  their 
agreement,  and  no  fraud  or  artifice  was  practiced,  we  do  not 
think  a  case  is  made  for  relief.  See  the  reasoning  for  the  de- 
cision in  Morris  et  al.,  vs,  Munroe,  30  Georgia^  630 ;  Code, 
section  2636.  There  was  no  abuse  of  the  discretion  of  the 
court  in  granting  the  new  trial. 
Judgment  affirmed. 


Henry   Shacklett,  plaintiff  in  error,  vs.  William    A. 
Ransom,  defendant  in  error. 

1.  Under  the  act  of  1853,  which  is  still  of  force,  in  relation  to  warranties  in 
deeds  made  by  trustees,  a  deed  made  by  A  B,  trustee  of  C  D,  and  so  signed, 
and  containing  a  warranty  of  title,  does  not  bind  the  trustee  personally, 
nothing  appearing  in  the  deed  clearly  showing  such  intent. 

2.  When  there  was  an  application  to  the  chancellor  by  a  trustee  for  leave  to 
sell  real  estate  belonging  to  the  trust  estate,  and  it  was  stated  in  the  petition 
that  the  trustee  had  been  offered  iSl7,oc»  cx)  for  the  property  by  one  A  B, 
and  this  was  a  fair  offer,  and  the  chancellor  passed  the  following  order  : 
"  Read  and  sanctioned ;  the  petitioner  has  leave  to  sell :" 

Held,  that  a  private  sale  to  A  B  for  $TyO0O  00  was  a  lawful  sale  ubder  the 
order. 

3.  Though  the  court  below  may  err  in  the  admission  of  evidence,  and  in  its 
charge,  yet  if  the  verdict  be  required  by  the  evidence,  this  court  will  not 
grant  a  new  trial. 
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Warranty.  Deeds.  Trusts.  Sales.  New  trial.  Imma- 
terial error.  Before  Ju<lge  Underwood.  Floyd  Superior 
Court.    July  Adjourned  Term,  1874. 

Shacklett  brought  suit  by  attachment  against  Ransom  for 
breach  of  the  following  warranty : 

"And  the  said  William  A.  Ransom,  trusts,  his  heirs,  ex- 
ecutors, administrators,  and  successors  in  said  trust,  the  said 
lands  unto  the  said  Henry  Shacklett,  his  heirs,  executors,  ad- 
ministrators and  assigns,  against  the  said  William  A.  Ransom, 
trustee,  and  his  successors,  and  his  heirs,  executors,  and  ad- 
ministrators, and  all  and  every  other  person,  shall  and  will 
warrant  and  forever  defend,  by  virtue  of  these  presents. 

"In  witness  whereof,  the  said  William  A.  Ransom,  trustee, 
hath  hereunto  set  his  hand  and  affixed  his  seal,  the  day  and 
year  first  above  written. 

(Signed)  "WILLIAM  A.  RANSOM, 

"Trustee  for  Sarah  Ransom, 
"Signed,  sealed  and  delivered  in 
presence  of: 

"J.  W.  H.  Underwood, 

"C.  H.  Smith,  Notary  Public." 

The  defendant  pleaded  the  general  issue. 
The  evidence  presented  the  following  facts: 
The  warranty  was  made  as  stated  in  the  declaration.  The 
deed  containing  the  same  was  executed  under  authority  of  an  or- 
der of  the  chancellor  based  on  a  petition  of  the  trustee,  in  which 
he  alleged  that  on  December  30th,  1862,  in  consideration  of 
love  and  affection,  he  had  title  made  to  him  in  trust  for  his  wife, 
Sarah  Ransom,  to  certain  lands  which  he  had  purchased  with 
his  own  money;  that  he  was  offered  by  the  plaintiff  a  satis- 
factory price  for  said  property,  to-wit :  $7,000  00,  and  he  de- 
sired to  sell  and  reinvest  in  more  desirable  lands;  that  he 
therefore  asked  leave  of  the  chancellor  to  sell  and  reinvest. 
U|>on  which  was  indorsed  the  order  above  referred  to,  as  fol- 
lows : 
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**At  Chambers,  April  17th,  1863. 
"Read  and  sanctioned.  The  petitioner  is  hereby  author- 
ized to  sell  the  lauds  named,  and  to  reinvest  the  proceeds  in 
other  lands,  and  make  return  to  the  clerk  of  the  superior 
court  of  Floyd  county,  and  that  said  return  be  entered  of 
record. 

(Signed)        "Lucius  H.  Featherston,  j.  s.  c." 

The  land  was  sold  under  an  execution  against  Ransom's 
vendor,  and  the  plaintiflF  evicted. 

The  court  charged  the  jury  as  follows : 

"1st.  Before  you  can  find  for  the  plaintiflT,  it  must  appear 
to  you  from  all  the  evidence  in  the  case,  that  tlie  defendant, 
in  executing  the  deed,  as  trustee,  intended  to  bind  himself  per- 
sonally by  the  warranty.  In  order  to  ascertain  the  intention, 
you  should  look  at  and  consider  the  words  of  the  deed  and 
their  legal  construction,  as  stated  to  you,  and  all  the  other 
proof  and  evidence  in  the  case,  and  the  technical  construction 
of  the  words  in  the  deed  may  be  overcome,  if  the  proof  in 
the  case  shows  them  .to  be  incorrect. 

"2d.  If  the  proof  shows  that  Gibbons  was  the  agent  of 
the  plaintiflF  to  negotiate  and  make  the  trade,  pay  the  money 
and  receive  the  deed,  and  his  attention  was  called  to  the  judg- 
ment lien  on  the  property  which  sold  it  and  evicted  the  plain- 
tiflF, this  was  a  patent  defect  or  incumbrance  on  the  property, 
and  the  warranty  does  not  cover  this,  if  it  was  intended  by 
the  pfirties  that  the  warranty  should  not  extend  to  this  lien, 
or,  in  other  words,  unless  it  is  made  to  appear  from  all  the 
proof  that  a  warranty  was  intended  to  be  made  to  protect  \hm 
purchaser  against  that  lien.'* 

To  both  of  these  charges  the  plaintiflF  excepted.  Excep- 
tions were  also  taken  to  various  rulings  of  the  court  on  the 
admission  of  testimony,  immaterial  here. 

The  jury  found  for  the  defendant.  The  plaintiflF  moved 
for  a  new  trial  based  upon  the  above  exceptions.  The  mo- 
tion was  overruled,  and  he  assigns  said  judgment  as  error. 

Dabney  &  FoucHE,  for  plaintiflF  in  error. 
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.    Alexandj^  &  Wright,  for  defendant. 
McCay,  Judge. 

1.  It  is  doubtless  true,  as  was  decided  by  this  court  in  3d 
Oe(yrgiay  383,  and  11^  J6fd.,  1,  that  at  common  law  the  deed 
made  by  Ransom,  as  trustee,  would,  in  its  warranty  clause, 
bind  the  maker  of  it  personally;  as  he  could  not  bind  the 
trust  estate,  the  law  would  charge  him  personally  with  the 
covenant.  But  by  our  act  of  1853  this  common  law  rule  is 
changed,  and  it  is  provided  that  in  deeds  made  by  executors, 
administrators,  trustees,  etc.,  any  warranty  therein  shall  not 
bind  the  executor,  trustee,  etc.,  personally,  unless  it  be  plain 
from  the  deed  itself  that  such  was  the  intention  of  the  par- 
ties. Some  question  was  made  on  the  argument  that  this  act 
does  not,  in  terms,  apply  to  trustees.  But  the  title  of  the  act 
so  declares,  and  whilst  it  is  true  that  the  word  trustees  is  left 
out  at  one  place  in  the  act,  it  recurs  again  in  it  m  the  latter 
clause.  Taking  the  whole  act  together,  it  is  plain  to  us  that 
the  intent  was  not  only  to  change  this  c&mmon  law  rule  but, 
in  terms,  to  make  the  change  apply  to  trustees  as  well  as  to 
executors,  administrators  and  sheriffs.  It  is  said  again  that 
the  Code  contains  no  declaration  of  this  new  rule  as  to  trus- 
tees. But  we  are  of  the  opinion,  that  in  construing  the  Code 
on  this  subject,  we  are  to  remember  that  its  main  object  was 
to  codify  the  law,  and  that  all  the  old  law  is  of  force  that  is 
not  inconsistent  with  the  Code.  There  is  nothing  in  the  Code 
on  the  subject  of  trustees  inconsistent  with  this  act  of  1853. 
The  Code  does  not  pretend  to  codify  all  rules  of  law  of  force 
in  this  state  as  to  trustees,  and  as  this  provision  of  the  act  of 
1853  is  not  at  all  contrary  to  anything  in  the  Code,  we  see  no 
reason  for  holding  that  the  act  of  1853  is  not  of  full  force  as 
to  trustees.  At  the  last  term,  we  held  that  the  act  of  1831, 
Cobb's  Digest,  531,  authorizing  a  second  sale  by  executors,  ad- 
ministrators, sheriffi,  etc.,  when  a  bidder  at  a  first  sale  failed  to 
comply,  wa»  still  of  force  as  to  executors,  administrators,  etc., 
though  in  the  Code  the  provision  is  only  in  terms  applied  to 
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sherifis.  This  act  of  1853  included  all  these  legal  trustees — 
express  trustees.  The  Code  treats  these  seveial  subjects  sep- 
arately, and  declares  many  of  the  duties  of  each  in  chapters 
devoted  to  each.  But  neither  of  these  chapters  purports  to 
be  exhaustive.  A  fair  rule,  in  such  a  case,  is  to  treat  the  old 
law,  whether  statutory  or  whether  common  law,  as  still  of 
force,  unless  inconsistent  with  the  provisions  of  the  Code. 
Under  this  rule  of  construction  it  follows  that  the  act  of 
1853  is  of  force  as  to  all  the  classes  to  which  it  applies. 

2.  But  it  is  said  that  the  act  of  1853  only  applies  to  deeds 
made  by  executors,  under  lawful  sales.  This  is  undoubtedly 
true.  The  question  then  arises,  whether  the  sale  under  which 
this  deed  was  made  was  a  lawful  6a]e.  Section  2328  of  the  Code 
provides  that  trustees'  sales  shall  be  at  public  sale,  unless  the 
authority  for  the  sale  otherwise  provides.  In  this  case  there 
was  a  petition  to  the  chancellor  setting  forth  the  nature  of  the . 
trust  and  a  statement  that  the  sale  was  desirable ;  that  the 
present  plaintiff  had  offered  $7,000  00  for  the  land ;  that 
this  was  a  fair  price,  and  asking  leave  to  make  the  sale.  The 
chancellor  thereupon  passed  the  following  order  upon  the  pe- 
tition: ^'Bead  and  sanctioned.  The  petitioner  is  hereby  au- 
thorized to  sell  the  land  and  reinvest  the  proceeds,"  etc.  It 
is  our  judgment  that  this  order,  "read  and  sanctioned,'*  etc, 
in  view  of  the  facts  set  forth  in  the  petition,  and  the  prayer 
it  contained,  was  an  authority  to  sell  to  Shacklett  at  private 
sale  for  $7,000  00.  In  no  other  way  could  the  prayer  be  at- 
tained. If  the  sale  were  at  public  sale  to  the  highest  bidder, 
the  property  might  bring  less.  This  court  held,  in  the  case  of 
Maddox  vs.  Eberhart,  38  Georgia^  681,  that  under  the  will 
giving  the  executor  power  to  sell  or  exchange  the  lands  of  the 
testator,  the  executor  had  power  to  sell  at  private  sale,  since, 
by  the  use  of  the  word  exchange,  which  could  not  be  done  at 
public  sale,  the  power  of  private  sale  was  includt^d.  It  was 
contended  in  the  argument  that  the  sale  was  not  a  lawfu>  one, 
because  the  trustee's  name  was  not  signed  to  the  petition. 
This  was  clearly  a  mere  clerical  error.  It  was  in  proof  that 
the  petition  was  made  at  his  instance,  and  he  acted  upon  it, 
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and  he  \vould  be  estopped  from  denying  it.  For  these  reasons 
we  affirm  the  judgment  refusing  a  new  trial.  If  these  princi- 
ples be  true,  the  verdict  is  right.     The  defendant  is  not  liable. 

3.  We  do  not  affirrti  some  of  the  rulings  of  the  court  at 
the  trial.  The  parol  evidence  was  only  admissible  on  the 
ground  of  ambiguity  in  the  deed.  We  do  not  think  the  deed 
ambiguous.  True,  the  trustee  does  not  say,  in  terms,  that  he 
is  acting  cw  trustee.  But  taking  the  deed  altogether,  no  fair 
mind  can  fail  to  see  that  it  was  his  intent  to  act  as  trustee. 
He  describes  himself  *' trustee  of  Mary  Ransom,''  and  he  so 
signs  himself  Under  our  law,  tlie  form  in  which  an  agent 
executes  his  authority  is  immaterial.  It  is  enough  if  it  plain- 
ly appears  that  it  was  the  intent  to  act  as  agent :  Code,  section 
2195.  We  do  not  agree  with  the  judge  in  his  ruling  as  to 
patent  defects ;  that  rule  only  applies  to  personal  property. 
Nor  do  we  believe  a  case  or  a  dictum  can  be  found  applying 
it  to  patent  defects  in  the  title  to  either  real  or  personal  prop- 
erty. But  as  the  defendant  was,  under  the  evidence,  entitled 
to  a  verdict,  on  the  ground  that  he  was  not  liable  personally 
on  the  warranty  at  all,  we  will  not  grant  a  new  trial.  These 
errors  of  the  judge  did  the  plaintiflF  no  harm. 

Judgment  affirmed. 


Mary  A.  Sparger,  plaintiff  in  error,  i?«.  W.  B.  Cumpton, 
defendant  in  error. 

1.  A  having  purchased  land  without  getting  a  legal  title,  filed  a  bill,  in  which 
it  appeared  that  B,  who  had  sold  to  A's  vendor,  was  not  fully  paid  for  the 
land,  and  that  the  legal  title  was  still  in  B's  control : 

Heldy  that  promissory  notes  given  by  A,  in  a  compromise  of  said  suit,  to  the 
holder  of  the  legal  title,  constituted  a  debt  for  the  purchase  money  of  the 
land,  and  were  within  the  exceptions  of  the  homestead  law. 

2.  The  act  of  February  27,  1874,  providing  that  an  exemption  taken  under 
section  2040  of  the  Code,  is  subject  to  the  purchase  money,  applies  to  ex- 
emptions laid  off  at  any  lime  after  the  passage  of  said  act,  whatever  be 
the  date  of  the  debt  on  which  the  judgment  is  founded. 
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Homestead.  Purchase  money.  Before  Judge  Underwood. 
Walker  Superior  Court    August  Adjourned  Term,  1874. 

On  April  29th^  1874,  an  execution  in  favor  of  Cumpton 
against  one  Harvey  B.  Sparger  and  J.  M.  Bond,  indorser,  for 
$400  00  principal,  besides  interest  and  cost,  based  on  a  judg- 
ment rendered  at  the  April  terra,  1874,  of  Walker  superior 
court,  was  levied  upon  certain  lands  as  the  property  of  said 
Sparger.  A  claim  was  filed  by  Mary  A.  Sparger,  the  wife 
of  the  defendant.  Upon  the  trial  of  the  issue  thus  formed,  the 
following  fiusts  appeared : 

J.  M.  Bond  sold  the  |)roperty  in  controversy  to  one  James 
Bunch,  executing  to  him  a  bond  for  titles  and  taking  notes 
fur  the  purchase  money.  The  lands  were  sold  by  Bunch,  and 
from  him  passed  through  the  hands  of  several  persons,  until 
Harvey  A.  S|)arger  purchased,  paying  therefor  and  taking 
a  deed  from  one  Rodgers,  The  original  purchase  money  due 
Bond  had  never  been  paid.  He  instituted  suit  therefor 
against  Bunch,  recovered  a  judgment,  filed  his  deed  in  the 
clerk's  office,  levied  on  the  land,  and  was  prooeeding  to  sell, 
when  he  was  enjoined  by  a  bill  filed  by  Sparger.  On  December 
3d,  1867,  this  litigation  was  settled  by  a  written  agreement, 
under  which  Bond  released  all  his  interest  in,  and  title  to, 
such  lands  to  Sparger,  and  the  latter  agreed  to  deliver  to 
the  former  two  promissory  notes,  each  for  the  sum  of  $200  00, 
one  due  December  25th,  1868,  and  the  other  on  December 
25th,  1869.  This  settlement  was  made  the  decree  of  the 
court  at  the  February  term,  1868.  The  notes  were  not  exe- 
cuted by  Sparger  until  May  17th,  1869.  The  first  was  made 
payable  one  dtiy  after  date,  and  the  other  as  originally  agreed 
on.  These  notes  came  into  the  hands  of  Cumpton,  who  sued 
them  to  judgment,  and  had  the  execution  issued  thereon,  which 
is  now  levied  on  the  land  in  controveray.  On  May  30th,  1874, 
a  homestead  of  seventy  acres  was  laid  off  in  the  tract  to  Spar- 
ger, under  the  2040th  section  of  the  Code. 

The  jury  found  the  property  subject  The  claimant  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  the  law 
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and  tlie  evidence,  and  because  the  court  erred  id  charging  the 
jury  as  follows :  "If  you  find,  from  the  evidence  in  the  case, 
that  the  ji.  fa.  levied  on  the  land  was  predicated  upon  a  debt 
owing  for  the  purchase  money  of  the  land  ui>on  which  the 
homestead  relied  on  by  claimant  has  been  laid  off,  and  that' 
such  homestead  was  laid  off  since  the  act  of  the  legislature  of 
this  state  was  passed,  to- wit:  on  the  27th  of  February,  1874, 
then  the  homestead  so  laid  off  is  subject  to  the  fi.fa.;  in  de- 
ciding whether  or  not  the  debt  is  for  the  purchase  money, 
you  will  look  to  the  agreement  and^the  decree  of  the  court  in 
evidence,  considered  together  with  all  the  other  evidence  in 
the  case  admitted  before  you/' 

The  motion  was  overruled,  and  the  claimant  excepted, 

D.  C.  Sutton  ;  Dabney  &  Fouchb,  for  plaintiff  in  error. 

Shumate  &  Williamson  ;  J,  C.  C.  Clements,  for  de- 
fendants. 

McCay,  Judge. 

1.  On  a  careful  examination  of  the  facts  of  this  case,  (and 
they  are  rather  complicated,)  it  will  be  found  that  the  amount 
the  plaintiff's  husbapd  agreed  to  pay  on  the  settlement  of  the 
litigation  was,  in  deed  and  in  truth,  the  amount  still  due  to 
the  defendant  in  the  bill  for  the  purchase  money  of  the  land. 
At  any  rate,  Sparger,  though  he  had  paid  his  vendor,  was  still 
bound  before  he  could  get  the  title  to  pay  what  his  vendor  was 
still  owing  for  his  purchase  money.  This  amount  was  the 
amount  of  the  notes  given  to  the  plaintiff  in  this  judgment, 
who,  though  not  the  vendor  of  Sparger,  was  the  holder  of  the 
legal  title;  still,  it  was  the  purchase  money.  The  man  who 
sold  to  Sparger's  vendor  was  still  unpaid,  and  that  is  the 
present  debt.  We  think  this  (Jomes  clearly  within  the  spirit, 
if  not  the  letter,  of  the  exceptions  in  the  homestead  law. 
It  is  clearly  within  the  equity  of  it.  That  the  occasion  of  giv- 
ing the  notes  was  the  settlement  of  the  law-suit  does  not  alBfect 
the  question.    What  was  the  law-suit  about  ?    It  seems  that 
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was  a  dispute  as  to  whether  Sparger's  vendQr  had  paid  tlie 
purchase  money.  The  decision  of  the  supreme  court  of  the 
United  States  in  Qunn  vs.  Barry  covers  this  case.  That  was 
just  such  a  case.  The  homestead  is  good,  but  it  is  subject  to 
•  this  debt :  See  Chamblias  vs.  Phelps,  39  Georgia^  386.  Noth- 
ing was  in  issue  before  the  ordinary  but  the  questions  he  is, 
by  the  statute,  autliorized  to  act  upon.  Whether  this  debt 
was  an  exception  does  not  come  within  the  jurisdiction  of  the 
ordinary;  unless,  perhaps,  the  party  had  appeared  and  made 
the  question  and  had  it  decided,  and  failed  to  except  to  tlie 
decision.  In  such  a  case  he  would,  perhaps,  be  concluded ; 
but  under  an  ordinary  case,  when  there  is  a  simple  laying  off 
of  the  homestead,  notliing  is  settled  but  that  the  applicant  is 
entitled  to  the  homestead  laid  off. 

2.  But  it  is  claimed  that  the  homestead,  as  allowed  by  the 
act  of  1843,  (Co<le,  section  2040,)  is  good  even  against  the 
purchase  money,  and  it  is  contended  that  the  act  of  1874,  pro- 
viding that  a  homestead  taken  under  the  provisions  of  the  act 
of  1843,  (Code,  section  2040,)  shall  not  be  good  against  the 
purchase  money,  cannot  apply  to  this  land  and  this  debt,  since 
the  contract  was  made  before  the  law  was  passed.  It  is  said 
that  the  act  of  1874,  if  so  applied,  would  impair  the  obliga- 
tion of  the  contract,  or  divest  the  vested  rights  of  the  debtor. 
It  is  an  entirely  new  view  of  the  constitutional  provision,  pro- 
hibiting the  states  from  impairing  the  obligation  of  contracts, 
to  say  that,  under  it,  the  states  cannot  give  new  and  larger 
remedies  than  before.  To  take  away  remedies — to  lessen,  by 
any  large  measure,  the  property  a  creditor  may  go  upon  to 
collect  his  debt — may  impair  the  obligation  of  the  contract, 
but  to  say  that  to  give  a  greater  reach  to  the  creditor's  arm  is 
to  impair  the  contract  on  the  other  side,  is,  indeed,  pushing 
the  doctrine  very  far.  I  have  never,  myself,  agreed  to  the 
proposition  that  the  remedies  in  force  at  the  date  of  a  contract 
enter  into  it,  and  cannot  be  altered  by  a  state.  Nor  do  I 
believe  any  court  has  ever  so  held,  since  the  settled  rule  is, 
that  the  states  may  alter  the  remedies  so  that  they  are  still 
substantial.    If  the  remedies  in  force  at  the  date  of  a  contract 
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form  a  part  of  it,  they  would  be  unalterable,  since  it  is  not 
the  extent  of  the  impairment  that  is  illegal,  but  any  impair- 
ment The  true  view*  is,  that  to  pass  any  law,  the  object  and 
efifect  of  which  is  to  lessen  the  means  the  law  furnishes,  at  the 
date  of  a  contract,  for  its  enforcement,  comes  within  the  con- 
stitutional prohibition,  because  such  a  law  impairs  tlie  right 
of  the  creditor,  lessens  the  value  of  his  debt,  and  releases  the 
debtor  to  that  extent  from  his  obligation  to  pay,  and  thus  im- 
pairs the  obligation  of  the  contract.  The  contract  in  this  case 
is  the  debtor's  agreement  to  pay.  The  constitutional  provis- 
ion is,  that  this  obligation  shall  not  be  impaired.  The  courts 
have  held,  that  materially  to  lessen  the  remedies,  lessens,  weak- 
ens, and  impairs  this  obligation.  No  court  has  ever  held  that 
the  remedy  cannot  be  enlarged,  since  in  no  sense  can  that  im- 
pair the  obligation  to  pay.  The  debtor's  promise  is  absolute. 
The  contract  casts  on  him  the  obligation  to  pay.  No  addi- 
tional remedy  can  add  to  that  obligation.  No  law,  however 
harsh,  the  object  and  eflFeot  of  which  is  to  compel  men  to  do 
what  they  have  promised  to  do,  can,  in  any  sense,  be  said  to 
add  to  the  promise — increase  the  obligation.  It  may,  too,  be 
remarked  that  there  is  no  oonstUiUlonal  prohibition  against  in- 
ereasing  or  adding  to  the  obligation  of  a  contract;  and  if  a 
state  were  to  pass  a  law  that  contracts,  made  at  one  rate  of  in- 
terest, should  bear  a  higher  rate,  there  is  nothing  in  the  con- 
stUviion  of  the  United  States  making  such  a  law  void.  It  was 
impairing,  lessening  the  obligation  of  contracts.  That  was 
the  evil,  and  the  constitutiou  leaves  the  states  free  to  pass  any 
laws  they  please  which  may  increase  or  strengthen  the  obliga- 
tion; so  that,  if  the  effect  of  the  act  of  1874  is  to  put  a  debtor 
under  a  greater  obligation  to  pay  his  debts  than  he  was  before, 
article  I.,  section  10,  paragraph  1,  of  the  constitution  of  the 
United  States  does  not  make  the  act  invalid.  That  only  pro- 
hibits impairing  the  obligation  of  contracts — lessening  the  lia- 
bility of  the  promissor.  It  was  left  to  the  states  to  legislate 
at  their  discretion,  so  as  to  strengthen  and  increase  the  obliga- 
tion, I  suppose  on  the  idea  that  it  was  impossible  to  add  to  the 
obligation,  that  being  in  its  nature  absolute.     At  any  rate,  the 
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states  are  not  prohibited  from  increasing  this  obligation  by 
better  remedies;  nor  does  the  act  of  1874  impair  any  vested 
right  in  the  debtor  or  his  family.  It  seems  absurd  to  say  that 
a  debtor  can  have  a  ve8te<l  right  to  keep  property  against  a 
debt  contracted  for  its  purchase^  or,  indeed^  a  vested  right  in 
any  exemption.  As  to  him,  the  law  grants  the  exemption  as 
a  boon,  and  because  the  state  does  not  care  to  lend  its  aid  to 
push  an  unfortunate  to  the  wall.  Its  own  public  policy  re- 
quires it,  and  that  alone  is  the  object.  The  exemption  is  not 
a  right  of  the  debtor.  Perhaps,  after  a  homestead  is  laid  off, 
under  our  law  the  wife  or  children  have  vested  rights ;  but 
until  then,  even  they  have  none.  If  there  be  nothing  in  the 
act  of  1874  impairing  the  obligation  of  the  contract  entered 
into  between  the  parties,  on  the  day  the  contract  on  which  this 
judgment  was  obtained  was  made,  then  the  right  to  the  home- 
stead, as  against  the  debt  must  stand  according  to  the  law  at  the 
time  the  homestead  is  applied  for.  It  is  then  the  favor  is 
asked — it  is  then  the  state  is  appealed  to  to  declare  the  ex- 
emption. No  right  is  vested  until  this  is  done,  in  any  one. 
Could  not  the  state  repeal  all  these  laws?  Is  it  possible  that 
the  right  to  go  into  bankruptcy,  or  to  take  the  homestead,  is 
at?68^right?  Could  not  the  state  restore  imprisonment  for 
debt,  even  as  to  past  contracts?  These  are  not  rights  in  debtors. 
They  are  only  declarations  by  the  state  that  it  will  not  exercise 
its  power  in  favor  of  creditors  to  this  extent;  and  it  is  com- 
petent to  exercise  such  power  whenever  the  proper  law-making 
power  sees  fit  to  determine  otherwise:  See  Searcy  vs,  Stubbs, 
12  Georgia,  4?^7;  Lockettva.  Usry,  28  Ibid.,  345. 
Judgment  affirmed. 
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Parmenius  R.  Thomason,  plaintiff  in  error,  vs.  Isah  S.  I  ^    ^A 
Fannin,  administrator,  defendant  in  error, 

Parmenius  R.  Thomason,  plaintiff  in  error,  va,  Antoine 
Poulaine,  executor,  defendant  in  error. 

1.  Under  sections  3527  and  3722,  a  case  which  has  been  sent  back  to  the 
superior  court  by  the  supreme  court,  is  in  order  for  -trial  at  the  term  at 
which  the  remittitur  is  received  and  made  the  judgment  of  the  superior 
court,  subject  to  the  rules  for  continuances  as  provided  by  said  sections. 

2.  If  a  party  is  sued  at  law  and  has  a  legal  defense,  he  must  avail  himself  of 
it  at  law  pending  the  suit,  and  cannot  afterwards  ask  for  relief,  unless  he 
was  prevented  from  so  pleading  his  defense  by  fraud,  accident,  or  the  act  of 
the  adverse  party,  unmixed  with  negligence  on  his  part. 

3.  Where  a  creditor,  in  1863,  promised  his  debtor  that  he  would  receive 
Georgia  and  Confederate  States  bonds  in  payment  of  his  claim,  and  the 
debtor  sold  property  to  obtain  the  bonds,  and  tendered  them  to  his  creditor 
two  or  three  months  afterwards,  which  were  refused,  whereby  the  debtor 
alleges  that  he  was  damaged  to  the  amount  of  the  debt — the  latter,  if  he 
has  any  cause  of  defense  on  account  thereof,  has  a  legal  defense  to  an  ac- 
tion brought  against  him  on  the  claim,  which  he  should  have  asserted  at 
law ;  and  if  he  be  not  prevented  from  so  doing  by  fraud,  accident,  or  the 
act  of  his  adversary,  unmixed  with  negligence  on  his  part,  a  demurrer  to  a 
motion  made  by  the  debtor  under  the  relief  act  of  1868,  to  open  the  judg- 
ment rendered  against  him  on  said  claim,  and  to  be  let  in  to  make  the  de- 
fense, was  properly  sustained  by  the  court. 

McCay,  Judge,  dissented. 

Practice  in  the  Superior  Court.  Judgments.  Relief  act  of 
1868.  Before  Judge  Bartlett.  Morgan  Superior  Court. 
September  Term,  1874. 

The  two  cases  above  stated  were  argued  and  decided  to- 
gether. This  report  will  be  confined  to  the  first,  which  was 
before  this  court  at  a  former  term :  See  60  Georgia  TteportSy 
614.  The  facts  of  the  second  are  identical,  so  far  as  they  af- 
fect the  principles  involved. 

Fannin,  as  administrator  upon  the  estate  of  Mary  Johnston, 
deceased,  brought  complaint  against  Thomason  to  the  Sep- 
tember term,  1866,  on  a  note  for  $3,119  81,  dated  February 
13th,  1861,  i^nd  due  at  twelve  months.  On  March  4th,  1867, 
the  defendant  confessed  judgment  fi^r  the  full  amount  sued  for. 
Vol.  liv.  24. 
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At  the  November  term,  1869,  he  moved  to  have  said  judg- 
ment opened,  under  the  provisions  of  the  relief  act  of  1868, 
upon  the  following  grounds: 

In  the  year  1863,  this  defendant  went  to  Lancelot  John- 
ston, who  acted  as  the  agent  of  the  plaintiff's  intestate  in 
••loaning  him  the  money  for  which  said  note  was  given,  and 
asked  him  if  he  would  take  interest- bearing  Confederate  notes 
and  state  bonds'  in  discharge  of  said  obligation,  to  which  he 
agreed.  Acting  upon  this  agreement,  the  defendant  sold  two 
hundred  and  four  bales  of  cotton  which  he  had  in  the  ware- 
house of  Walker  &  Son,  at  Augusta,  realizing  from  the  same 
the  net  sum  of  $10,191  00,  with  which  he  bought  Confed- 
erate notes  and  state  bonds  to  an  amount  sufficient  to  pay  off 
the  note  in  full.  Some  two  or  three  months  after  the  agree- 
ment aforesaid,  he  tendered  these  to  the  payee  of  said  note, 
through  her  duly  authorized  agent,  the  said  Lancelot  John- 
ston, when  he  replied  that  he  had  changed  his  mind,  and 
would  not  take  them  at  all.  By  reason  whereof,  said  Confed- 
erate notes  and  state  bonds  have  been  lost  entirely  to  this  de- 
fendant, to  his  damage  the  amount  of  the  note  aforesaid. 

Upon  demurrer,  the  motion  was  dismissed,  and  the  defend- 
ant excepted. 

When  this  case  was  called  for  trial,  the  defendant  objected 
to  its  proceeding  upon  the  ground  that  it  had  been  before  the 
supreme  court  for  review,  and  the  remittitur  from  said  tribu- 
nal had  been  received  and  made  the  judgment  of  the  superior 
court  at  the  term  then  in  session.  The  objection  was  over-  . 
ruled,  and  the  defendant  excepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of 
exception. 

B.  H.  Hill  &  Son  ;  T.  H.  S.  Brobston,  for  plaintiff  in 
error. 

R.  Toombs;  Fannin  &  Billups;  A.  G.  &  F.  C.  Fos- 
ter, for  defendant. 
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Trippe,  Judge. 

1.  Section  3527  of  the  Code  declares,  in  plain  terms,  that 
when  a  cause  is  sent  back  to  the  superior  court  by  the  supreme 
court,  the  same  shall  be  in  order  for  trial  at  the  first  term  of 
the  said  su|>erior  court  next  after  the  session  of  the  supreme* 
court.  There  would  be  no  doubt  as  to  the  construction  to  be 
given  to  this  section,  did  not  section  3722  provide,  that  if  a 
new  trial  is  onlered  by  the  supreme  court,  said  case  shall  stand 
for  trial  at  the  next  term  of  said  superior  court  after  the  remiir- 
tUur  is  returned  from  the  supreme  court.  If  this  last  provision 
means  that  the  remittitur  is  returned  when  thq  next  term  of  the 
superior  court  is  held,  and  it  is  made  the  judgment  of  the 
court  below,  there  is  a  conflict  between  the  two  sections.  For, 
under  this  view,  the  case  would  not  be  for  trial  until  the  next 
succeeding  term  of  the  superior  court — the  term  afl«r  making 
the  judgment  of  the  supreme  court  the  judgment  of  the  su- 
perior court.  If  a  fair  construction  can  be  adopted  to  prevent 
such  a  contradiction  by  one  section  of  the  other,  it  should  be 
done.  If  it  be  held  that  the  remittitur  is  returned  from  the 
supreme  court  when  it  is  made  out  and  sent  off  by  the  clerk, 
as  18  by  law  provided,  no  conflict  exists.  Certain  it  is  that 
justice  will  be  more  speedily  administered  and  the  rights  of 
litigants  less  delayed  under  the  construction  we  put  upon  the 
two  sections,  than  if  it  were  held  that  the  law  itself  postponed 
for  six  months  longer  the  rights  of  parties  to  a  hearing.  That 
construction  is,  that  such  new  trial  is  in  order  at  the  term  of 
the  superior  court  at  which  the  remittitur  is  received  and  made 
the  judgment  of  said  court.  Of  course,  this  trial  is  subject 
to  the  rules  for  continuances  as  provided  in  said  sections;  and 
this  relieves  the  ruling  we  make  from  any  hardship  on  either 
party. 

2.  It  is  a  universal  rule  in  our  jurisprudence  that  when  a 
party  is  called  into  court  to  answer  a  suit  at  law,  he  must 
make  his  legal  defenses  before  judgment  is  rendered.  He 
cannot  go  to  sleep,  and  after  judgment  has  gone  against  him, 
ask  to  be  relieved  from  what  his  own  neglect  has  brought 
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upon  him.  This  strict  and  necessary  rule  is  upheld  and  fully 
recognized,  as  to  legal  grounds  of  defense,  in  all  those  cases 
where  the  defendant  has  been  allowed,  after  judgment,  to  go 
into  a  court  of  equity  and  there  set  up  equitable  defenses^ 
which  had  not  been  asserted  pen<ling  the  action  at  law.  There 
is  a  reasonable  and  proper  qualification  of  the  rule  in  cases 
where  the  defendant  was  prevented  from  pleading  his  defense 
at  law  by  fraud,  or  the  act  of  the  adverse  party,  or  accident, 
unmixed  with  negligence  on  his  part.  With  this  modifica- 
tion, courts  should  l)e  slow  to  permit  any  departure  from  a 
lone  established  and  vital  principle,  which  lies  at  the  founda- 
tion of  another  rule  of  public  policy — interest  rdpvhlieod  ut 
sit  finis  Utium,  The  law  aids  the  vigilant;  it  is  slow  in  com- 
ing to  the  rescue  of  those  who  sleep  over  their  rights.  I  am 
not  prepared  to  attack,  on  authority,  those  decisions  which 
permit  a  party  to  make  all  the  re8istan(*e  he  can  at  law  to  pre- 
vent a  judgment  against  him,  and  who,  thougii  he  may  be 
fully  cognizant  all  the  while  of  equitable  rights  of  defense, 
may  omit  to  assert  them,  and  as  soon  as  he  fails  in  one  con- 
test, is  allowed  to  resort  to  another  forum  and  reopen  the  lit- 
igation by  setting  up  what  he  calls  an  equitable  defense.  It 
allows  a  defendant  two  chances  at  the  same  case.  He  can,  by 
it,  twice  litigate  the  same  party  against  the  same  claim— once 
at  law,  and  once  in  equity — whilst  it  was  in  his  power  all  the 
while  to  have  consolidated  the  whole  case  by  a  bill  in  equity 
and  by  one  trial  to  determine  all  litigation  growing  out  of  it. 
This  resort  to  equity  was  necessary,  under  the  old  system,  to 
set  up  a  purely  equitable  defense.  But  now,  since  1863,  he 
can,  at  law,  plead  l>oth  legal  and  equitable  grounds  of  defense. 
In  my  opinion — and  I  speak  only  for  myself — ^since  all  rights 
of  defense  may  now  be  set  up  at  law,  that  would  be  the  safest, 
the  wisest  and  most  salutary  rule,  which  would  require  a  de- 
fendant, when  sued  at  law,  to  assert  and  plead  all  defenses  he 
may  have,  both  legal  and  equitable,  or  thereafter  stand  barred 
as  to  them,  unless  for  some  good  reason  which  will  excuse  the 
omission. 
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3.  But  it  is  not  necessary  to  so  hold  in  this  case  to  Justify 
the  judgment  i^ndered.  The  defense  attempted  to  be  assert- 
ed under  the  act  of  1868  by  the  plaintiff  in  error,  is  not  an 
equitable  defense.  It  is,  in  my  opinion,  a  legal  one,  and 
could,  at  law,  have  been  pleaded  to  the  original  suit.  It  is  a 
defense  not  created  by  the  act  of  1868.  It  could  not  have 
been  created  a  defense  by  that  act,  or  any  other,  passed  after 
the  transaction  occurred.  It  must  have  been  good  as  a  de- 
fense to  the  note  when  the  alleged  damage  occiyred,  or  It 
could  not  afterwards  have  been  legislated  into  one.  Certain- 
ly it  could  not  have  been  enacted  into  a  defense  after  judg- 
ment on  the  claim,  and  at  the  same  time  the  party  have  a 
right  given  him  to  open  the  judgment  to  let  it  in.  Was  it  a 
ground  for  defense  at  law?  The  debtor  says  the  creditor 
agreed  to  take  certain  things — bonds — in  payment  of  the  debt, 
if  he,  the  debtor,  wotild  procure  them ;  that  he  did,  at  a  loss 
to  himself,  procure  them,  tender  them,  and  they  were  re- 
fused, and  that  he  now  has  them,  and  they  have  been  lost 
and  become-worthlcFs  on  his  hands.  If  this  alleged  agree- 
ment between  the  parties  was  binding,  and  1  do  not  say  it 
was  not,  the  creditor  was  bound  to  accept  the  bonds  when 
tendered;  and  if  he  reftised,  and  the  debtor  held  them,  his 
l)osisession  was  for  the  benefit  of  the  creditor,  who  thereby 
became  the  owner;  and  as  long  as  the  debtor,  or  he  who  was 
once  the  debtor,  took  ordinary  prudence  in  their  preservation, 
the  creditor  could  not  recover  the  debt.  All  he  was  entitled 
to  was  what  he  had  agreed  to  take.  And  all  this  could  have 
been  determined  at  law :  See  Code,  section  2877.  In  my 
opinion,  the  debt  would  have  been  discharged,  and  the  debtor 
converted  into  a  bailee  of  the  creditor,  so  long  as  he  held  the 
bonds^for  and  subject  to  the  command  of  the  latter,  and  dis- 
. charged  his  other  duty  as  to  care  and  protection  of  the  arti- 
cles. But  if  this  be  not  so,  there  is  another  provision  of  the 
Code  which  seems  to  me  to  determine  the  question,  even  had 
the  debtdr,  after  refusal  of  the  creditor  to  accept,  considered 
the  contract  broken,  as  he  had  a  rigljt  to  do,  and  disposed  of 
the  bonds  at  a  loss  or  sacrifice.     If  by  the  breach  of  the  con- 
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tract  the  debtor  had  been  damaged,  whether  that  damage  was 
as  great  as,  or  less  than,  what  he  owed,  he  could  have  pleaded 
that  damage  at  law  as  a  set-off'  to  the  note  which  his  creditor 
held.  Each  party  would  have  been  pleading  or  asserting  a 
claim  arising  from  a' breach  of  contract,  and  the  rule  as  stated 
is  clearly  provided  in  section  3261  of  the  Code.  It  is  not  in- 
tended by  this  to  deny  that  there  may  be  and  are  cases  where 
a  defendant  at  law  fails  to  plead  a  set-off*,  and  is  afterwards 
permitted  in  equity  to  be  heard  by  way  of  asserting  it  against 
the  enforcement  of  the  judgment  He  is  not  bound  to  plead 
his  set-off*.  By  failing  so  to  do,  he  does  not  lase  his  right  of 
action  therefor.  He  can,  at  any  time  within  the  statutes  of 
limitation,  bring  his  own  suit  for  it.  But  when  he  fails  to 
plead  the  set-off*  to  the  action  of  his  creditor  against  him,  and 
after  judgment  asks  to  have  it  let  in  against  the  judgment,  it 
can  only  be  done  under  si)ecial  circumstances  which  will  give 
him  the  right  as  a  particular  equity — such  as  the  insolvency 
of  the  other  party,  or  other  facts  showing  that  he  has  no  other 
way  for  collecting  his  cix)ss-claim.  The  bill  he  may  be  al- 
lowed to  file  oi)ei'ates  as  an  equitable  garnishment  on  himself, 
and  as  he  cannot  garnishee  himself  at  law,  he  is  permitted  to 
resort  to  equity.  But  as  he  must  make  a  special  oath  to  ob- 
tain a  summons  of  garnishment  at  law,  so  he  must  set  up 
special  grounds  before  equity  will  arrest  the  enforcement  of  a 
judgment  for  the  purpose  of  letting  in  a  set-off^  against  it. 
I  will  not  say  that'uuder  the  provisions  of  the  Code  upon  the 
subject  of  recoupment,  the  debtor  could  have  protected  him- 
self; that  is,  could  at  law  have  recouped  for  his  alleged  dam- 
ages. It  would  be  a  peculiar  case  where  the  same  matter 
could  be  pleaded  either  as  a  set-off,  or  by  way  of  recoupment, 
and  yet  here  there  wus  another  agreement  or  contract,  made, 
it  is  true,  not  at  the  time  of  the  original  contract,  but  still  con- . 
nected  with  it  and  made  under  it.  The  first  was  to  be  affected, 
even  completely  met  or  discharged,  by  the  latter.  It  pretty 
nearly,  if  it  does  not  completely,  meets  the  rule  as  to  recoup- 
ment. Of  course  a  defendant  may,  after  failing  to  plead  re- 
coupment at  law,  under  special  equitable  facts  be  heard  in  a 
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court  of  equity.  But  to  do  so  lie  must  make  the  same  equi- 
table showing  that  would  excuse  him  for  failing  to  plead  other 
legal  defenses,  or  that  would  avail  him  so  as  afterwards  to  be 
heard  in  a  matter  of  set-off.  This  last  point  as  to  recoup- 
ment is  merely  suggested  as  a  possible  addition  to  the  other 
legal  defenses  which  could  have  been  raised  to  the  original 
action.  But  be  that  as  it  may,  I  have  no  doubt  that  the  plain- 
tiff in  error  could,  as  a  matter  of  legal  defense,  have  asserted, 
before  judgment  was  obtained  against  him,  everything  he  is 
now  claiming ;  that  he  has  shown  nothing  to  excuse  himself 
for  not  so  doing;  that  no  new  right  was  given  him  by  the  act 
of  1868  applicable  to  his  case  as  he  has  made  it  in  his  motion, 
and  that  as  he  failed  to  plead  at  all  to  such  action  at  law,  he 
cannot  now,  after  the  lapse  of  years,  ask  to  open  the  judg- 
ment and  to  be  let  in  to  be  heard,  without  offering  special 
reasons  for  not  having  defended  himself  before  judgment,  or 
some  special  equitable  ground  why  he  should  be  allowed  now 
to  do  so.  The  ruling  made  in  this  case  is  not  only  not  in 
conflict  with  PoUock  vs.  Gilbert^  16  Georgia^  398,  but  I  think 
is  in  perfect  accord  with  it.  It  was  there  said,  "  the  rule  is 
stern  and  inflexible  that  a  party  cannot  ask  for  relief  in  equity 
on  the  ground  that  he  has  failed  to  make  a  legal  defense  at 
law,  even  where  the  judgment  at  law  is  manifestly  wrong, 
unless  he  was  prevented  from  doing  so  by  fraud  or  accident 
unmixed  with  any  fraud  or  negligence  in  himself  or  agents." 
There  are  some  suggestions  in  this  opinion  against  the  policy 
of  one  of  the  rulings  in  that  case,  but  its  authority  is  recog- 
nized, except  as  to  what  may  be  the  future  decision  on  the 
question,  as  it  may  be  affected  by  the  new  provision  allowing 
equitable  defenses  at  law.  But  if  the  position  I  take  in  this 
case  be  true,  to-wit :  that  the  defenses  of  Mr.  Thomason  are 
legal  defenses,  such  as  could  have  been  asserted  at  law,  then 
Pollock  V8.  Gilbert  clearly  sustains  our  conclusion.  Nor  has  ihiS 
contrary  been  asserted  in  any  of  the  judgments  or  opinions 
which  I  have  seen  in  those  cases  on  which  the  plaintiff  in 
error  relies.  They  were  put  on  the  ground  that  the  defense 
was  an  equitable  one,  that  the  failure  to  set  it  up  in  the  origi- 
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Dal  suit  did  not  bar  tlie  right  to  go  into  equity,  and  that  the 
act  of  1868  relieved  from  tlie  necessity  of  resorting  to  a  bill, 
but  permitted  the  reh'ef  to  be  obtained  by  motion.  In  other 
words,  that  act  merely  substituted  the  motion  therein  pro- 
vided for  a  bill  in  equity.  None  of  them  denied  that  if  the 
defense  was  a  legal  one  it  must  have  been  pleaded  before 
judgment  at  law.  In  no  decision  has  it  been  held  that  such 
a  defense  could  be  raised  under  the  act  of  1868  merely  be- 
cause it  had  not  been  set  up  on  the  trial  at  law.  In  White 
V8,  HemdoUf  40  Georgiuy  497,  Brown,  Chief  Justice,  sai<l : 
''I  hold  that  when  a  party  is  sued  in  a  court  of  law,  he. is 
bound  to  make  any  legal  defense  which  he  has  against  the 
claim  of  plaintiflT,  and  if  he  is  not  prevented  by  fraud,  acci- 
dent, or  the  act  of  the  adverse  party,  unmixed  with  negli- 
gence on  his  part,  and  fails  to  make  his  defense,  the  judgment, 
whether  erroneous  or  not,  if  not  excepted  to  within  the  time 
allowed  by  law,  is  conclusive  against  him,  and  the  legislature 
has  no  power  to  open  it  to  let  in  any  legal  defense  which  ex- 
isted at  the  time  of  the  trial."  This  was  said  in  a  case  arising 
under  the  act  of  1868,  and  in  all  such  cases  it  has  been  recog- 
nized that  the  operation  of  that  act  guoad  the  question  now 
being  considered,  was  confined  to  defenses  purely  equitable. 
If  they  were  of  that  character,  then  the  act  permitted  to  be 
done  by  motion  what  otherwise  would  have  required  a  bill  in 
equity.  So  the  question  here  is,  could  the  debtor  have,  at 
law,  as  a  legal  defense,  asserted  the  rights  he  now  attempts  to 
set  up?  I  have  no  doubt  he  could,  completely  and  fully. 
Nor  has  he  alleged  any  excuse  for  not  defending  the  original 
action,  or  any  equitable  cause  that  would  now  permit  him  to  ' 
open  the  judgment  and  to  be  heard  against  it.  If  that  be 
true,  there  is  no  decision  that  he  can  now  open  the  case  under 
the  act  commonly  called  the  relief  act  of  186S,  and  the 
judgment  sustaining  the  demurrer  to  such  a  motion  was 
right. 
Judgment  affirmed. 
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Warner,  Chief  Justice,  concurriug. 

The  allegations  in  the  defendant's  motion  to  open  and  re- 
duce the  plaintiff's  judgment,  contained  no  legal  or  equitable 
.grounds  to  have  authorized  the  court  to  do  so,  and  for  that 
reason  the  demurrer  thereto  was  properly  sustained  by  the 
court  below.  * 

McCay,  Judge,  dissented,  but  furnished  no  written  opinion. 


Mary  Biggers  et  al.,  plaintiffs  in  error,  va,  F.  E.  G.  King, 
administratrix,  defendant  in  error. 

A  bought  land  of  B,  giving  note  for  the  purchase  money ;  possession  of  the 
land  was  to  be  given  immediately.  The  tenant  in  possession  refused  to  go 
out,  and  A  only  got  possession  of  part  of  the  land  until  the  year  thereafter. 
In  a  suit  on  the  notes  by  B,  A  sought  to  recover  the  damages  for  the  non- 
delivery of  possession.  B  put  up  the  tenant  to  show  that  he  had  retained 
possession  under  an  agreement  with  A*s  agent.  On  cross-examination,  A's 
counsel  asked  the  witness  if  he  had  set  this  up  in  the  proceedings  taken 
against  him  by  B  to  turn  him  out,  and  the  court  ruled  that  the  "  proceed- 
ings '*  must  be  produced  and  refused  to  permit  the  question  to  be  asked : 

Heldt  that  this  was  error.  The  question  and  answer  were  necessary  as  a  foun- 
dation to  introduce  the  "  proceedings.*'  They  were  inadmissible  until  the 
witness  had  an  opportunity  to  explain. 

Evidence.     Witness.     Before  Judge  KiCE.     Clarke  Supe- 
rior Court.     August  Terhi,  1874. 

This  case  is  sufficiently  reported  in  the  above  head-note. 
S.  P.  Thurmond;  J.  C.  Reed,  for  plaintiffs  in  error. 
No  appearance  for  defendant.         * 

McCay,  Judge. 

We  are  not  prepared  to  say  that  the  court  should  have  ex- 
cluded the  statement  of  Bone  as  to  what  Henry  Biggers  told 
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him  in  relation  to  the  effect  of  his  staying,  or  his  mother's 
right  to  recoup.  If  it  was  said  as  part  of  an  arrangement 
between  them  that  he  should  remain  there  as  her  tenant,  there 
was  enough  evidence  of  his  agency  to  justify  the  admission  of 
it.  If  it  was  said  to  encourage  Bone  to  hold  over,  then,  as  it» 
does  not  appear  he  was  a  general  agent,  it  would  be  inadmis- 
sible, since  a  mere  authority  from  Mre.  Biggers  to  the  effect 
that  siie  would  abide  what  her  son  did  in  the  premises,  would 
not  ciiarge  her  with  words  of  his  not  in  the  scope  of  a  rent- 
ing to  Bone  only.  But  we  think,  under  the  facts  of  theca-^^e, 
it  was  error  in  the  court  to  refuse  to  i>ermit  the  defendant's 
counsel  to  ask  Bone  if  he  had  set  up  the  consent  of  Mre.  Big- 
gers as  a  defense  to  Mrs.  King's  ''proceedings"  against  him. 
The  drift  of  his  evidence  was  that  he  liad  stayed  on  the  land 
by  the  consent  of  Mrs.  Biggers'  agent.  The  object  of  the 
question  was  to  show  the  jury  that,  whatever  he  said 'now, 
this  was  not  the  reason  he  gave,  and  perhaps  swore  to,  in  the 
proceedings  Mrs.  King  had  taken  against  him.  It  was  to 
show  that  he  had  made,  and  perhaps  sworn  to,  a  different  state 
of  things.  These  proceedings  were  between  Mrs.  King  and 
the  witness.  They  were  inadmissible  on  tiiis  trial  as  original 
evidence,  and  were  only  admissible  to  contradict  the  witness, 
to  attack  his  credit;  and,  under  the  rule,  it  was  not  only  the 
right  of  the  defendant,  but  it  was  his  duty,  before  he  could 
contradict  him,  to  ask  the  witness  whether  or  not  he  had  set 
up  this  defense.  Had  the  papers  been  in  court,  they  were  in- 
admis-sible  until  this  question  had  been  asked  and  answered. 
It  was  very  material  to  the  defendant's  case  that  this  question 
should  be  put.  The  witness  was  the  main  one  against  her, 
and  she  had  a  right  to  let  the  jury  know  that,  notwithstand- 
ing his  present  story,  he  had,  in  the  contest  with  Mrs.  King, 
set  up  that  he  was  her  tenant.  This  the  defendant  could  not 
do  until  she  had  given  the  witness  the  right  to  explain  by 
calling  his  attention  to  the  fact.  Perhaps,  also,  he  might 
have  made  an  answer  tiiat  the  "papers"  would  contradict 
We  reverse  the  judgment  refusing  a  new  trial  the  more  read- 
ily as  the  judge  seems,  himself,  to  have  thought  the  fault  of 
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defendant's  not  getting  possession  was  not  hers,  since  he  re- 
quired tlie  plaintiff  to  write  off  the  $35  00  she  was  compelled 
to  expend  for  house  rent. 
Judgment  reversed. 


Stephen  B.  Brinkley,  plaintiff  in  error,  vb.  The  State  of 
Georgia,  defendant  in  error. 

1.  Under  section  4687  of  the  Code,  the  mode  in  which  the  judge  is  to  satisfy 
himself  that  an  impartial  trial  in  a  criminal  case  cannot  be  had,  so  as  to 
change  the  venue,  is  by  testing  the  jurymen  on  voir  dire  and  on  challenge, 
as  provided  by  section  4682. 

2.  Public  excitement  alone  is  not  a  good  ground  for  the  continuance  of  a 
criminal  case. 

3.  When  a  motion  to  continue  was  made,  argued  and  overruled,  it  is  not  error 
in  the  judge  to  refuse  to  hear  another  motion,  based  on  different  grounds, 
known  at  the  time  of  the  previous  motion  and  not  then  made  or  suggested. 

4.  Taking  all  the  circumstances  together  as  they  appear  from  the  record,  it 
was  no  abuse  of  the  discretion  of  the  judge  to  refuse  to  continue  this  case. 

5.  It  is  not  a  good  ground  of  challenge  to  the  array  that  the  jury  list,  made 
out  at  the  last  revisal  of  the  jury  box,  was  not  marked  "  filed  "  by  the  clerk 
of  the  superior  court ;  or  that  the  certificate  does  not  state  in  terms  that  the 
list  contains  the  names  of  all  the  jurymen  in  the  box. 

6.  When,  at  the  adjournment  at  the  regular  term  of  a  court,  it  is  ordered  that 
an  adjourned  term  will  be  held,  a  jury  is  drawn  therefor,  and  the  adjourned 
term  continues  for  more  than  one  week,  it  is  competent  for  the  judge  to 
hold  the  jury  for  the  second  week,  and  it  is  not  a  good  ground  of  challenge 
to  the  array  that  this  is  done. 

7.  The  verdict  in  this  case  is  supported  by  the  testimony  as  set  forth  in  the 
record. 

Criminal  law.  Venue.  Continuance.  Practice  in  the  Su- 
perior Court.  Jury.  New  trial.  Courts.  Before  Judge 
Buchanan.  Coweta  Superior  Court.  March  Adjourned 
Term,  1874. 

Brinkley  was  placed  on  trial  for  the  murder  of  his  wife, 
alleged  to  have  been  committed  on  May  13th,  1874.  The 
defendant  pleaded  not  guilty.  The  evidence  disclosed  a  most 
aggravated  case  of  murder.     The  jury  returned  a  verdict  of 
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guilty.  The  defendant  moved  for  a  new  trial  upon  the  fol* 
lowing  grounds : 

Ist.  Because  the  court  refused  to  order  the  venue  changed, 
on  the  affidavit  of  the  defendant  to- the  effect  that  he  believed 
an  impartial  jury  could  not  be  obtained  in  the  county  of  Cow- 
eta; that  a  large  priyortion  of  the  qualified  jurors  of  said 
county  had  formed  and  expressed  opinions  in  regard  to  the 
guilt  of  the  defendant,  either  from  having  heard  some  part  of 
the  evidence  deliveretl  on  oath,  or  from  having  heard  the 
statement  of  those  who  were  present  at  the  commission  of  the 
alleged  oifense;  that  certain  evil-disposed  persons  had  indus- 
triously circulated  rumors  exceedingly  damaging  to  the  de- 
fendant and  prejudicial  to  the  correct  determination  of  the 
issues  involved  upon  the  trial ;  that  the  public  mind  has 
been  so  poisoned  and  prejudiced  by  exaggerated  reports  both 
from  the  public  press  and  interested  parties,  that  threats  have 
been  serioudy  entertained  by  a  large  and  respectable  portion 
of  the  community,  to  withdraw  from  this  defendant  the  sa- 
cred safeguard  of  personal  security,  and  to  turn  loose  upon 
him  the  unmitigate<I  fury  of  a  wicked  and  licentious  mob,  etc. 

2d.  Because  the  court  refused  to  continue  the  case  on  ac- 
count of  the  absence  of  material  witnesses  for  the  defendant 
who  resided  in  the  state  of  Kentucky,  by  whom  he  could  have 
proved  mental  alienation  resulting  from  a  fracture  of  his 
skull ;  and  on  the  ground  of  public  excitement  and  prejudice 
against  the  defendant  owing  to  the  recency  of  the  offense,  a 
bill  of  indictment  only  having  been  found  at  that  term  of  the 
court. 

3d.  Because  the  court  overruled  a  second  motion  for  a  con- 
tinuance, submitted  a  few  minutes  after  the  first  had  been 
overruled,  based  on  the  ground  that  certain  witnesses,  resi- 
dent in  the  county  of  Fulton,  who  had  been  subpoenaed,  by 
whom  he  expected  to  prove  numerous  facts  tending  to  show 
insanity,  were  absent  without  his  procurement  or  consent. 

The  court  refused  to  continue  on  this  ground,  but  passed 
the  case  until  the  next  day,  in  the  meantime  sending  an  offi- 
cer with  compulsory  process  to  Fulton  county,  who  brought 
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back  with  him  some  of  the  witnesses  named,  none  of  whom 
were  sworn  on  the  trial. 

4th.  Because  the  court  overruled  the  ciiallenge  to  the  array 
of  jurors,  made  upon  the  following  grounds:  Ist.  That  on 
the  last  revisal  of  the  jury  box,  as  provided  by  statute,  the 
ordinary,  clerk  of  the  superior  court,  and  commissionei's,  failed 
to  have  the  list  of  names  in  the  jury  box  marked  filed  in  of- 
fice, and  to  certify  that  the  same  containe<l  all  the  names  in 
i\ie  jury  box.  2d.  Because  the  present  adjourned  terra  is  l>eing 
held  for  longer  than  one  week,  and  separate  panels  of  grand 
and  petit  jurors  have  not  been  di*awn  for  each  week,  as  pro- 
vided by  statute. 

5lh.  Because  the  verdict  was  contrary  to  law  and  evidence. 

The  motion  was  overruled,  and  the  defendant'excepted. 

P.  F.  Smith;  B.  H.  Hill  &  Son,  for  plaintiff  in  error. 

Thomas  W.  Latham,  solicitor  general,  by  brief;  J.  B.  S. 
Davis,  for  the  state. 

McCay,  Judge. 

1.  There  is  no  question  as  to  the  first  point  in  this  case. 
The  words  of  the  act  are  plain.  The  court  is  shut  u"p  to  the 
mode  of  inquiry  there  provided.  He  is  to  summon  juries 
and  test  them  in  the  usual  way  to  see  if  they  be  impartial, 
etb.,  and  not  until  he  has  reasonably  exhausted  the  list  is  he 
authorized  to  conclude  tHat  an  impartial  jury  cannot  be  ob- 
tained. 

2.  Whilst  the  rulings  of  this  court  on  the  impropriety  of 
continuing  criminal  cases  on  the  sole  grotmd  of  public  ex- 
citement, almost  certainly  lead  to  the  conclusion  that  this 
ground  alone  is  not  sufficient,  the  motion  in  this  case  is  de- 
fective in  another  important  particular.  There  was  no  affi- 
davit by  any  one  that  any  excitement  existed.  True,  on  the 
tinalj  the  witnesses  did,  some  of  them,  make  a  strong  case  of 
excitement  at  the  time  of  the  commission  of  the  offense.  But 
that  was  not  to  be  the  guide  of  the  court  in  hearing  the  mo- 
tion for  continuance.    It  is  a  serious  matter  to  the  public  in- 
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terest  to  continue  a  case  of  this  kind.  The  expense  is  heavy, 
the  outraged  laws,  if  the  defendant  be  guilty,  demand  vindi- 
cation, and  every  day's  delay  weakens  the  effect  of  the  final 
punishment  True,  there  ought  to  be  no  unseemly  haste; 
justice,  though  stern  and  unrelenting,  may  well  be  tempered 
with  caution  and  calmness.  But  certainly  it  is  due  to  the 
public  that  a  complaint  of  this  character,  to-wit :  that  it  is 
unable,  by  reason  of  excitement,  to  do  justice  to  one  charged 
with  .crime,  ought  to  be  made  very  clear,  by  satisfactory 
proof,  under  oath,  before  it  demands  a  hearing. 

3.  It  is  one  of  the  rules  of  court,  that  all  grounds  for  a 
motion  shall  be  insisted  on  at  once.  We  think  the  rule  a 
good  one;  one  not  only  necessary  for  the  progress  of  the  pub- 
lic business,  but  better  for  all  parties  having  motions  before 
the  court.  A  rule  of  this  sort  may,  in  tiie  tliscretion  of  the 
court,  be  made  to  yield  so  as  to  prevent  injustice  by  mistake, 
inadvertence,  surprise,  etc.  But  we  think  it  would  be  a  great 
impropriety  in  a  judge  to  allow  it  to  be  broken  in  upon  at  the 
mere  whim  of  parties.  No  reason  was  given  why,  after  the 
motion  to  continue  was  overruled,  another  motion  was  made. 
Nothing  appears  but  that  it  was  captiously  delayed  merely 
because  the  party  making  it  did  not  see  Kt  to  make  all  his 
motions  at  once.  We  think  the  court  was  right  in  refusing 
to  hear  the  new  motion.  Courts  and  the  public  must  be  pro- 
tected. If  a  second  motion  may  be  made,  so  may  a  third. 
The  rule  stops  at  one.  We  do  not  consider  the  ground  taken 
with  regard  to  the  brief  period  allowed  to  send  for  the  wit- 
nesses. It  was  a  mere  matter  of  grace.  The  case  was  ad- 
judged to  be  ready  for  trial  before  this  question  as  to  the  At- 
lanta witnesses  was  mooted. 

4.  Taking  all  the  facts  together,  we  do  not  think  there  was 
any  abuse  of  the  discretion  of  the  court  in  refusing  the  con- 
tinuance. It  was  a  matter  for  him,  under  all  the  facts,  to  ex- 
ercise discretion  upon.  The  unwritten  history  of  the  case  was 
before  him,  and  is  not  here,  and  we  doubt  not  he  had  good 
reason  to  see  that  the  motion  to  continue  was  made  for  dela/. 
These  Atlanta  witnesses,  to  testify  to  his  condition  several 
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years  ago,  could  not  be  very  important,  when  the  defendant 
liad  resided  several  years  at  the  place  of  trial. 

5.  Nor  do  we  think  the  challenge  to  the  array  was  good. 
We  are  to  take  it  as  the  record  shows  it,  and  as  the  counsel  of 
the  defendant  made  it.  Fairly  considered,  what  is  it  on  the 
first  point?  1st.  Ifct  that  the  list  was  not  filed,  but  that  it 
was  not  marked  filed.  The  law  does  not  require  it  to  be  so 
marked.  It  may  well  be  so  marked;  but  if  it  be  filed,  the 
mode  of  proving  it  so  is  not  fixed.  2d.  It  is  not  said  there 
is  no  certificate,  but  that  the  certificate  does  not  show  that  this 
list  contains  all  the  names,  etc.  We  should  hesitate  to  hold 
any  such  plea  good  which  based  itself  upon  defects  in  a  paper, 
unless  the  whole  paper  was  set  out.  Nor  does  the  real  truth 
appear  in  the  motion.  The  judge  does  not  certify  that  the 
motion  was  true,  but  that  he  overruled  it.  Perhaps  he  did  it 
because  the  facts — the  record — the  list — did  not  sustain  it. 

6.  Nor  do  we  think  the  other  ground  taken  a  good  one. 
Section  3936  of  the  Code  plainly  refers  to  regular  terms,  and 
to  counties  where,  by  law,  a  court  sits  two  weeks.  This  was 
an  adjourned  term,  and  the  drawing  of  juries  for  adjourned 
and  special  terms  is  regulated  by  section  3245  of  the  Code. 
This  section  leaves  it  to  the  "sound  discretion''  of  the  judge 
whether  he  shall  draw  any  jury  at  all  for  the  adjourned  term. 
He  may  direct  the  old  jury  to  appear,  and  he  may  hold  the 
whole  adjourned  term  with  it. 

7.  Upon  the  whole,  werthink  there  ought  to  be  no  new  trial. 
The  evidence  of  the  killing  is  conclusive,  and  it  is  plainly 
murder,  or  nothing.  It  is  inconceivable,  if  the  defendant  is 
insane,  that  it  could  not  be  proven  after  his  three  years'  resi- 
dence, and  with  some  of  the  Atlanta  witnesses  present.  Yet, 
no  effort  was  made;  and  in  the  testimony  there  is  no  evidence 
of  the  insanity,  but  the  "madness"  of  the  act.  Unfortu- 
nately for  human  nature,  that  sort  of  madness  is  too  common 
for  courts  and  juries  to  heed  it.  The  argument  that  sustains 
it  is,  that  the  more  atrocious  a  deed  of  wickedness  is,  the  more 
innocent  is  the  perpetrator. 

Judgment  affirmed. 
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w  ^  Empire  State  Insurance  Company  et  al.,  plaintifl&  in 

error,  vs.  Enoch  J.  Collins,  defendant  in  error. 

1.  Under  sections  3408  and  3409  of  the  Code,  an  action  against  an  insurance 
company  must  be  instituted  in  the  county  where  its  pilncipal  office  is  loca- 
ted, or  where  it  has  an  agency  .or  place  of  doing  business  when  suit  is 
brought,  and  which  agency  or  place  of  doing  business  was  located  in  such 
county  at  the  time  the  cause  of  action  accrued  or  the  contract  was  made,  out 
of  which  the  cause  of  action  arose. 

2.  A  party  held  a  fire  policy  issued  in  the  county  of  Bibb  from  an  agency  of 
the  Empire  State  Insurance  Company,  whose  chief  office  was  and  is  in 
Richmond  county.  Afterwards,  the  Georgia  Home  Insurance  Company, 
located  in  the  county  of  Muscogee,  purchased  from  the  former  its  insurance 
business,  received  its  assets  and  assumed  the  payment  of  its  indebtedness 
due  or  to  become  due  on  its  policies.  No  contract  was  made  by  the  latter 
company  with  the  holder  of  the  policy,  and  nothing  occurred  to  establish 
any  relation  between  them,  or  to  give  the  person  assured  any  claim  on  the 
company  except  such  equitable  rights  as  he  might  have  growing  out  of  the 
contract  between  the  two  corporations.  The  house  insured  was  located  in 
Twiggs  county,  and  the  loss  occurred  after  the  companies  had  bargained,  as 
stated.  An  action  on  the  policy  was  brought  in  the  county  of  Bibb  against 
both  companies  jointly — the  Home  only  having  an  agency  or  ptkce  for  do- 
ing business  in  that  county.  Service  on  the  Empire  Company  was  made 
by  leaving  a  copy  of  the  writ  at  the  place  where  its  agency  was  when  the 
policy  issued: 

J/eld,  that  such  action  cannot  be  maintained  agamst  the  Empire  State  Insu- 
rance Company,  as  it  had  no  agency  or  place  of  doing  business  in  the 
county  of  Bibb  when  suit  was  commenced ;  and  this  being  so,  it  cannot  be 
sustained  separately  against  the  Home  Insurance  Company,  *as  there  was  no 
such  privity  or  relation  between  it  and  the  assured  which  would  entitle  him 
to  a  separate  action  against  said  company  on  the  contract  made  between  the 
two  corporations. 

Insurance.  Venue.  Jurisdiction.  Contracts.  Corpora- 
tions. Before  Judge  Hill.  Bibb  Superior  Court.  April 
Term,1874. 

This  case  is  sufficiently  reported  in  the  above  head-notes. 

E.  J.  Moses;  Nisbet,  Bacon  &  Hines,  for  plaintiffs  in 
error. 

Whittle  &  Gustin,  for  defendant. 
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Trippe,  Judge. 

1.  We  Ao  not  think  that  an  action  can  be  brought  against 
an  insurance  company  outside  of  the  county  where  its  princi- 
pal oflBce  is  located,  unless  it  be  in  some  county  where  it  has 
an  agency  or  place  of  doing  business  when  suit  is  brought, 
and  which  agency  or  place  of  doing  business  was  located  in 
such  county  at  the  time  the  cause  of  action  accrued,  or  the 
contract  was  made,  out  of-' which  said  cause  of  action  arose. 
This  is  the  plain  provision  of  section  3408  of  the  Code.  It 
is  true  the  next  section,  (3409)  in  providing  for  effecting  ser- 
vice, seems  to  imply  that  a  suit  may  have  been  brought  in  a 
county  where  there  was  no  agency  or  place  of  doing  business 
at  that  time,  provided  one  was  located  there  when  the  cause 
of  action  arose,  or  the  contract  was  made,  out  of  which  it  arose* 
These  sections  are  but  the  provisions  of  the  act  of  December 
16, 1861 .  The  first  section  of  that  act  gives  jurisdiction  over 
such  suits  as  are  set  out  in  said  section  3408,  and  limits  them 
to  such  counties  where  there  was  an  agency  or  place  of  doing 
business  when  action  is  brought.  The  second  section  of  the 
act  in  regard  to  service  could  not  well  be  construed  so  as  to 
enlarge  the  power  given  in  the  other  section,  and  to  entitle  a 
suit  to  be  brought  wherever  there  may  have  been  an  agency 
at  the  time  the  contract  was  made.  Such  was  not  the  object 
of  the  section.  If  such  was  the  declaration  of  the  act,  would 
it  not  be  obnoxious  to  the  constitution,  which  says  cases  shall 
be  tried  in  the  county  where  the  defendant  resides?  An  in- 
surance company  is  the  defendant.  It  has  a  location — a  resi- 
dence. That  may  be  where  its  chief  oflSce  is,  or  where  it  has 
an  agency  or  place  of  doing  business,  but  it  cannot  be  said 
tliat  because  it  once  had  an  agency  in  a  county,  such  county 
shall  always  thereafter  have  jurisdiction  over  it.  The  Em- 
pire State  Insurance  Company  had  an  agency  in  Bibb  county 
when  this  policy  was  issued;  but  it  bad  none  there  when  the 
action  was  brought.  No  action  could,  therefore,  be  main- 
tained against  it  in  that  county. 

2.  There  was   no  such   privity  or  relation  between  the 
Vol.  liv.  25. 
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Home  Insurance  Company  and  the  assured  which  would  en- 
title him  to  a  separate  action  against  said  company  on  the 
contract  made  between  the  two  corporations.  No  contract 
was  made  between  the  plaintiff  and  the  Home  Company,  no 
premium  had  been  received  by  it  from  him,  and  the  only 
claim  he  had  on  that  company  was  the  equitable  right  grow- 
ing out  of  its  contract  with  the  company  which  issued  his 
policy.  It  is  true,  he  might  enforce  this  agreement  by  bill : 
32  Georgia,  257 ;  Ibid.,  604 ;  or  at  law,  with  proper  plead- 
ings. But  to  iiave  asserted  it  against  the  Home  Com|)any,  it 
would  have  been  necessary  to  have  ma<le  the  Empire  Com- 
pany a  party,  and  had  it  legally  served.  Such  service  was 
not  had  by  effecting  it  on  one,  simply  because  he  had  once  been 
an  agent,  and  in  a  county  where  there  was  no  agent  or  place 
of  doing  business  at  the  time  of  service  or  when  the  suit  was 
commenced.  The  company  could  have  been  properly  served. 
It  had  an  existence  and  a  place  of  business.  In  Dallas  vs. 
Heard,  32  Georgia,  604,  it  is  true,  the  bill  was  sustained, 
which  was  institute<l  only  against  the  party  who  made  the 
contract  with  another  to  pay  her  debts.  But  that  other  party 
was  dead,  had  no  representative  and  no  estate,  and  that  was 
given  as  the  ground  for  sustaining  the  bill  over  the  objection 
for  want  of  necessary  parties.  As  jurisdiction  was  not  ob- 
tained over  the  Empire  Insurance  Company,  and  a  separate 
action  under  the  facts  could  not  be  sustained  against  the 
Home  Company,  the  judgment  of  the  court  below  cannot  be 
sustained.  No  motion  was  made  to  perfect  service  on  the 
Empire  Company,  and  the  question  as  to  whether  that  could 
have  been  done  does  not  necessarily  arise.  For  myself,  I 
would  say,  I  seriously  question  whether  if  that  had  been 
done  the  jurisdiction  of  the  county  of  Bibb  could  have  been 
sustained.  He  could  not,  as  h&s  been  stated,  sue  the  Em- 
pire Company  in  a  several  action  U|>on  itsi  pol.ity  in  that 
county.  He  could  not  bring  a  separate  suit  anywhere  against 
the  Home.  Granting  that  in  equity  he  could  have  claimed 
jurisdiction  over  the  latter  company  in  Bibb  county,  and  that, 
as  be  prayed  substantial  relief  against  it^  he  could  have,  by  a 
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bill,  brought  the  Empire  Company  to  that  county,  did  he 
therefore  liave  the  right  in  a  proceeding  at  law  to  claim  that 
the  same  jurisdiction  existed  merely  because  he  was  setting 
up  equitable  rights  at  law?  Can  a  party  assert  equitable 
rights  at  law,  under  section  3082  of  the  Code,  in  any  county 
where  he  may  file  a  bill  in  equity?  Or,  in  other  words,  will 
a  court  of  law,  when  the  proceeding  is  for  an  equitable  cause 
of  action,  exercise  the  same  jurisdiction  as  to  the  county 
where  suit  may  be  brought,  as  chancery  would  in  a  regular 
bill  filed  in  a  court  of  equity  ?  It  is  very  questionable 
whether,  because  ''equity  cases  shall  be  tried  in  the  county 
where  a  defendant  resides  against  whom  substantial  relief  is 
prayed,"  any  party  may,  therefore,  under  section  3082,  for  an 
equitable  cause  of  action,  carry  his  antagonists  at  law  where- 
soever he  could  move  against  them  in  equity.  But  I  will  not 
discuss  this  point  further.  No  decided  opinion  is  pronounced 
upon  it»  Reference  is  made  to  the  last  four  dauses  of  section 
12,  article  6  of  the  constitution,  and  section  3082  of  the  Code. 
From  the  judgment  we  render  it  is  unnecessary  to  notice  the 
other  questions. raised  on  the  trial  of  the  case  before  the  jury. 
Judgment  reversed. 


(jREEN  p.  Cozart  d  al,  plaintiffs  in  error,  v8.  The  Georgia 
Railroad  and  Banking  Company,  defendant  in  error. 

A  bill  was  filed  by  certain  stockholders  in  a  railroad  company  to  enjoin  it  from 
the  payment  of  interest  on  the  bonds  of  another  company  which  it  indorsed, 
and  also  from  purchasing  or  consummating  the  purchase  already  made  of 
the  road  of  the  latter  company,  which  was  sold  under  a  decree  obtained  by 
the  former,  on  the  ground  that  such  acts  were  ultra  vires  and  a  fraud  on 
complainants.  There  was  no  charge  that  the  complainants  were  ignorant 
of  the  indorsements  which  l\ad  been  acted  on,  and  on  which  payments  of 
interest  had  been  made  for  nearly  five  years,  nor  that  they  were  ignorant 
of  such  payment,  except  that  they  could  not  give  the  amount  of  the  bonds, 
nor  the  length  of  time  the  interest  had  been  paid.  The  answer  states  that 
the  contract  under  which  the  indorsements  were  made,  was  duly  put  on  the 
minutes  of  the  directors ;  that  there  was  no  secresy  in  the  matter,  and  all 
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the  facts  were  generally  known,  and  could  have  been  ascertained  by  any 
stockholder  on  inquiry  or  examination  of  the  books  or  minutes ;  that  be- 
fore the  bonds  were  indorsed  a  report  was  made  to  a  convention  of  stock- 
holders setting  out  that  it  would  be  necessary  to  give  guaranties  and  incur 
liabilities  in  behalf  of  such  other  company,  and  the  object  to  be  thereby  at- 
tained was  approved  by  resolution,  and  the  president  authorized  to  do  all 
acts  necessary  to  promote  that  object.  The  bill  docs  not  charge  that  com- 
plainants did  not  know  of  the  sale  and  intended  purchase ;  nor  that  they 
did  not  receive  the  notice  sent  them  of  such  contemplated  action ;  nor  that 
they  were  ignorant  of  the  suit  instituted  by  their  own  company,  in  which 
the  decree  had  been  rendered.  That  suit  was  for  the  purpose  of  recovering 
the  interest  which  the  defendant  company  had  paid,  and  to  protect  it  against 
loss  on  account  of  its  further  liability  on  the  indorsed  bonds.  The  legisla- 
ture had  authorized  the  purchase,  which  had  been  made  before  the  bill  was 
presented,  though  not  reported  to  and  confirmed  by  the  court  directing  the 
sale: 
Held^  that  the  chancellor  did  not  abuse  his  discretion  in  refusing  the  injunc- 
tion. 

Injunction.  Corporations.  Stockholders.  Railroads.  Be- 
fore Judge  Gibson.  Richmond  county.  At  Chambers.  May 
11,  1875. 

Prior  to  April,  1870,  the  Cenfral  Railroad  and  Banking 
Company  of  this  State,  by  an  arrangement  made  with  the 
Montgomery  and  West  Point  Railroad  Company,  now  the 
Western  Railroad  Comfmny  of  Alabama,  whose  eastern  ter- 
minal points  were  West  Point  and  Columbus,  had  secured  ad- 
vances to  itself,  which  the  authorities  of  the  Georgia  Railroad 
and  Banking  Company  believed  were  greatly  injurious  to  their 
interests. 

Tlie  president  of  the  latter  company,  on  the  29th  of  April, 
1870,  entered  into  a  contract  with  the  president  of  tlie  Cen- 
tral Railroad  Company,  whereby  the  Georgia  Railroad  Com- 
pany should  share  equally  tliese  advantages  with  the  Central, 
by  its  jointly  assuming  certain  liabilities  into  which  the  Cen- 
tral had  entered  in  carrying  out  its  plan  with  the  Western 
Railroad  Company.  One  of  these  was  a  joint  indorsement  of 
certain  bonds  of  the  latter  company  and  the  taking  of  one- 
half  of  the  shares  in  it,  of  which  the  Central  had  become  the 
owner,  in  the  execution  of  said  plan.     This  contract  contained 
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a  amdition  that  it  was  to  be  approved  by  the  board  of  direc- 
tors of  the  respective  companies. 

At  a  convention  of  the  stockholders  of  the  Georgia  Rail- 
road Company,  held  on  the  11th  day  of  May,  1870,  a  report 
was  made  by  the  directors,  referring  to  the  monopoly  secured 
by  the  Central  Railroad,  and  the  exclusive  benefits  it  would 
enjoy  by  its  arrangements  with  the  Western  Railroad  Com- 
pany, and  that  there  had  been  negotiations  between  the  Geor- 
gia and  Central  companies  to  place  each  upon  the  same  foot- 
ing as  to  those  advantages ;  that  if  the  arrangement  was  ef- 
fected, it  was  intended  to  make  the  Western  Railroad  a  first- 
class  road  to  Selma,  Alabama,  thereby  adding  greatly  to  its 
business  capacity  and  attracticms;  that  to  do  this,  money 
would  be  required  and  res|>onsibilities  incurred;  but  it  was 
believed  that  there  would  not  be  any  risk  of  ultimate  loss 
either  by  the  gv^ranties  or  the  expenditures  to  be  made. 

Resolutions  were  adopted  at  this  meeting  of  the  stockhold- 
ers avowing  the  great  importance  of  a  business  connection 
with  the  southwest,  approving  the  views  expressed  in  said  re- 
port on  that  subject,  and  authorizing  the  president  to  do  all 
acts  necessary  to  promote  that  object  on  the  basis  stated  in  the 
report.  A  special  resolution  was  also  passed  which  declared 
that  "  it  is  expedient  and  wise  in  the  president  and  directors 
of  the  Georgia  Railroa<l  and  Banking  Company,  by  every  ju- 
dicious and  prudent  means  in  their  power,  to  extend  and  im- 
prove the  connections  of  this  road  with  tlie  west.'^ 

On  the  14th  of  June,  1870,  tlie  agreement  of  the  29th  of 
April,  between  the  presidents  of  the  two  companies,  was  rati- 
fied by  the  directors  of  the  Greorgia  Railroad  and  Banking 
Company,  having  been  previously  ratified  by  the  board  of 
directors  of  the  Central  Railroad  and  Banking  Company. 
During  the  year  1870,  and  the  first  of  1871,  bonds  of  the 
Western  Railroad  Company  were  issued  to  the  amount  of 
31,200,000  00,  and  were  indorsed  by  the  two  Georgia  com- 
panies. The  Georgia  Railroad  and  Banking  Company  has 
paid  of  the  coupons  of  said  bopds  falling  due  to  the  time  of 
the  filing  of  this  bill,  the  sum  of  $238,800  00.     The  an- 
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swer  of  the  respondent  states  that  there  was  no  secrecy  in  any 
of  these  transactions,  and  that  they  were  on  the  minutes  of 
the  directore  and  other  books  of  the  company,  which  were 
accessible  to  any  stockholder.  Subsequently,  in  the  year 
1873,  the  Western  Railroad  Company,  being  largely  in- 
debted to  others,  besides  its  liabilities  to  the  companies,  the 
two  latter,  for  their  protection  on  their  indorsements  of  said 
bonds,  and  to  secure  other  claims  against  said  company, 
caused  proceedings  to  be  instituted  in  the  chancery  court  of 
the  second  district  of  Alabama,  in  which  a  decree  was  ob- 
tained in  December,  1874,  ordering  the  sale  of  the  Western 
Railroad,  in  the  city  of  Montgomery,  after  an  advertisement 
of  ninety  days.  This  sale  was  accordingly  advertised  for 
ninety  days,  to  be  had  on  the  19th  of  April,  1875.  On  the 
23d  of  January,  1875,  the  directors  of  the  Georgia  Ruilroad 
and  Banking  Company  resolved  to  become  a  joint  purchaser 
with  the  Central  Road  of  the  said  Western  Railroad  at  the 
approaching  sale,  and  reported  the  basis  on  which  the  pro- 
posed purchase  should  be  made,  which  was  adopted  by  the 
Central. 

A  circular  was  sent,  about  the  18th  or  20th  of  February, 
1875,  by  tlie  cashier  of  the  Georgia  Road,  by  the  authority  of 
the  directors,  to  the  stockholdere,  giving  a  copy  of  the  reso- 
lutions adopted  by  the  directors  and  tlie  basis  agreed  on  with 
the  Central,  on  which  the  purchase  was  proposed  to  be  made. 

An  act  of  the  legislature  of  this  state  was  passed  February 
27th,  1875,  authorizing  tlie  two  Georgia  companies  to  pur- 
<3hase  the  Western  Railroad  at  the  approaching  sale.  The  re^ 
cord  does  not  disclose  that  any  stbc^kholders  made  any  objec- 
tion to  the  intended  action  of  the  Georgia  Railroad  and 
Banking  Company  as  to  the  purchase,  or  any  effort  to 
prevent  the  same,  until  the  filing  of  this  bill,  two  weeks 
after  the  sale  was  had  and  the  purchase  effected.  The  sale  of 
the  Western  Railroad  was  had  on  the  19th  of  April,  1875, 
as  advertised,  and  was  purchased  by  the  Central  Railroad 
and  Banking  Company  and  the  Georgia  Railroad  and  Bank- 
ing Company,  jointly. 
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This  bill  was  filed  by  complainants,  who  are  stockholders  iu 
the  latter  company,  to  enjoin  the  company  from  the  further 
payment  of  interest  on  any  of  the  bonds  indorsed  by  it  in 
conjunction  with  the  Central,  and  also  to  restrain  it  from 
purchasing  or  consummating  said  purchase.  There  is  no 
charge  in  the  bill  that  complainants  or  any  stockholders  were 
kept  in  ignorance  of  such  indorsement  thus  acted  on  and  on 
which  payments  had  been  made  for  nearly  five  years,  or  that 
they  were  ignorant  of  it,  except  that  they  could  not  accurate- 
ly give  the  amounts  of  the  bonds,  and  were  unable  to  state 
how  long  the  interest  had  been  paid.  Nor  does  the  bill 
charge  that  complainants  did  not  know  of  the  sale  and  in- 
tended purchase;  nor  is  there  any  denial,  by  affidavit  or 
otherwise,  that  they  did  not  receive  the  notic*e  sent  to  them, 
nor  do  they  set  up  that  they  were  ignorant  of  the  suit  which 
their  own  company  had  instituted,  under  which  the  decree  of 
sale  had  been  obtained. 

The  injunction  was  refused,  and  complainants  excepted. 

R.  Toombs;  S.  H.  Hahdeman,  for  plaintiffs  in  error. 
W.  H.  Hull,  for  defendants. 

Tbippe,  Judge. 

The  injunction  prayed  for  was  to  restrain  the  defendant 
from  furtiier  paying  interest  upon  its  indorsement  of  the 
bonds  of  the  Western  Railroad,  and  also  from  consummating 
the  purchase  which  it  and  the  Central  Railroad  and  Banking 
Company  had  made  of  the  Western  Railroad.  The  chancel- 
lor, in  refusing  the  injunction,  put  his  decision  on  the  ground 
that  there  was  enough  before  him  at  the  hearing  to  raise  such 
a  presumption  of  ''ratification  or  consent  of  complainants, 
either  actual  or  constructive,"  to  the  acts  complained  against, 
as  to  authorize  him  to  refuse  to  interfere  by  injunction,  and 
that  the  question  whether  they  did  so  consent  and  ratify 
should  be  determined  by  a  jury.  We  cannot  say  his  discre- 
tion was  abused.     As  to  the  matter  of  the  liability  of  the  de- 
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feodant  corporation  upon  its  indorsements,  enough  appears  in 
the  record,  which,  if  sustained  at  the  final  hearing,  would 
authorize  an  absolute  decree  against  complainants  refusing 
the  injunction  on  the  ground  that  the  railroad  company  could 
not  deny  its  liability,  and  that  the  stockholders  were  commit- 
ted either  by  direct  approval  of  the  transaction  or  by  having 
given  such  authority  to  the  officers  of  the  corporation,  that 
they  cannot  now  repudiate  it.  We  are  aware  of  the  great 
conflict  of  authorities  on  the  principle  involved  in  this  (K)int. 
Some  decisions  go  so  far  as  to  rule  that  any  act  of  the  officers 
of  a  corporation  which  is  uUra  vires,  is  void,  and  that  no  con- 
sent and  acquiescence  or  ratification  by  the  stockholders  will 
make  it  valid,  or  estop  them  firom  asserting  its  ill^ality, 
whenever  it  may  be  their  interest  so  to  do.  But  there  are 
more  numerous  cases  to  the  contrary,  and  it  is  now  generally 
accepted  as  the  true  rule  that  when  the  act  Is  only  ultra  vires 
as  between  the  corporators — because  it  is  in  violation  of  their 
rights — or  when  from  some  defect  in  a  contract  it  may  not 
be  binding  on  the  corporation,  in  all  such  cases  both  the  cor- 
poration as  an  entity,  and  the  stockholders,  as  such,  may  be 
estopped  from  repudiating  it,  either  by  express  ratification  or 
by  such  acquiescence  and  enjoyment  of  the  fruits  thereof  as 
would  make  it  a  fraud  to  permit  it  to  be  set  aside.  Instances 
of  both  these  kinds  of  lUtra  vires  acts  are  generally  governed 
by  the  rules  applicable  to  principal  and  agent,  or  by  an  anal- 
agous  principle  ado|)ted  in  reference  to  contracts  under  the 
statute  of  frauds,  where,  though  the  bargain  or  contract  may 
not  be  binding,  ab  iniiioy  it  may  still  become  so  by  the  subse- 
quent action  of  the  parties  to  it :  1st  Eng.  R.,  98;  Law  R.,  7 ; 
C.  P.,  43 ;  23  Howard,  381 ;  4  Johns^  Ch.,  370 ;  43  Georgia, 
13;  48  Georgia,  109;  Brice's  VUra  Vires,  462.  There  is, 
it  is  true,  another  class  of  ultra  vires  acts  to  which  no  ratifi- 
cation, even  unanimously  by  the  shareholders,  nor  any  amount 
of  performance  or  other  thing  done  by  the  corporation  can 
give  life  or  legality.  They  are  those  by  which  tlie  contract 
of  the  corporation  with  the  public  is  violated — as  where  a 
new  franchise  is  usurped — where  the  po^er  is  attempted  to 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.  385 

Cozart  et  aL  vs.  The  Georgia  Railroad  and  Banking  Company. 

be  exercised  by  undertaking  a  new  enterprise  clearly  outsi(le 
of  that  authorized  by  the  charter;  for  instance:  where  the 
legislature  has  authorized  a  railway  to  be  constructed  and 
worked,  and  the  company  undertakes  to  establish  a  bank  or 
make  an  harbor.  In  such  cases,  nothing  short  of  legislative 
assistance  can  give  legal  force  to  what  may  have  been  done. 
For  were  it  not  so,  a  charter  for  one  purpose  might  be  made 
an  omnibus  to  carry  any  enterprise  which  avarice  or  selfish 
aggrandizement  might  suggest. 

Now  let  us  look  to  the  facts  of  this  cjise.  The  Georgia 
Railroad  and  Banking  Company,  jointly  with  the  Central,  in- 
dorsed certain  bonds  of  the  Western  Railroad  Company.  This 
was  done  under  a  contract  ma<le  between  the  two  first.  The 
Central,  by  some  previous  arrangement  it  had  made  with  the 
Western,  had  gotten  control  of  the  latter,  a  monopoly  of  it, 
as  it  is  called  in  the  record.  The  Georgia  Road,  desiring  to 
enjoy  the  benefits  of  its  own  connection  with  the  Western 
Road,  for  the  purpose  of  attaining  this  object  and  of  sharing 
the  advantages  with  the  Central,  agreed  with  the  latter  that 
they  should  jointly  indorse  these  bonds ;  and  this  was  a  con- 
sideration for  letting  in  the  former  to  a  joint  participation  of 
the  benefits  theretofore  secured  to  the  Central.  Not  only  this, 
but  by  it  the  Western  Road  was  induced  to  put  itself  within 
the-coiUrol  of  these  two.  Under  this  arrangement  the  bonds 
\trere  indorsed,  put  upon  the  market,  were  sold,  and  a  large 
amount  of  money  raised  and  expended  in  improving  the 
Western  Road,  and  in  extending  its  connection,  and  thereby 
that  of  the  Georgia  with  the  Western.  This  was  the  avowed 
policy  of  the  Georgia  Road,  so  declared  by  its  president  and 
directors,  and  in  a  convention  of  the  stockholders.  The  plan 
was  fully  carried  out.  The  two  companies,  by  the  control 
obtained  over  the  Western  Railroad,  reaped  for  about  five 
years  all  the  fruits  of  the  general  scheme,  and  paid,  during 
that  time,  large  amounts  of  interest  to  the  holders  of  the  in- 
dorsed bonds.  All  this  tended  to  appreciate  the  bonds  of 
the  Western  road  so  indorsed,  and  to  induce  their  circulation 
and  sale  in  the  market^  whilst  the  indorsers  were  enjoying  the 
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power  and  benefits  winch  they  had  thus  purchasetl.  Further, 
when  the  two  indoi^sing  companies  ascertained  thatloss  might 
finally  be  sustained  by  them,  suit  was  instituted  in  their  be- 
half against  the  Western  Road,  to  be  reimbursed  for  interest 
paid,  and  to  secure  them  against  further  damage  by  reason  of 
said  indorsement.  To  this  end  a  receiver  was  appointed,  and 
afterwards,  a  final  decree  obtained  onlering  a  sale  of  the  road 
for  which  they  had  indorsed.  Under  this  decree  the  sale  was 
had,  and  whether  the  purchaser  was  a  third  person,  or  these 
two  roads,  does  not  affect  the  point  now  under  consideration, 
to-wit:  the  liability  of  the  Georgia  Railroad  and  Banking 
Company  upon  a  contract  made  as  above  stated,  the  fruits  of 
which  were  thus  used;  upon  which  suit  was  brought,  judg- 
ment rendered  for  it  and  its  co-indorser,  and  actually  the 
whole  property  of  their  principal,  so  to  call  the  Western 
Road,  sold  by  virtue  of  that  judgment.  Could  the  Georgia 
Railroad  and  Banking  Company,  under  these  facts,  deny  its 
liability  upon  said  indorsement?  If  it  could  not,  then  no 
stockholder  could  not  enjoin  it  from  voluntarily  paying  what 
it  could  be  forced  by  law  to  pay.  Brice,  in  his  work  on  the 
doctrine  of  W<ra  mre8,  page  380,  in  speaking  of  contracts  which 
a  corporation  might  <leny,  as  not  being  bound  by  them,  and 
how  it  might  lose  its  right  by  way  of  being  estoppetl,  says : 
^'Filing  a  bill  to  enforce  the  contract  is  sufficient,  and  so  is 
the  suing  at  law  to  judgment.'^  Surely,  if  any  case  could 
authorize  such  a  rule,  a  rule  that  under  any  circumstances 
would  estop  a  corporation  from  denying  the  binding  force  of 
its  contracts,  it  is  the  one  at  bar :  See  47  Indiana,  407,  34  L. 
J.,  ch.  241 ;  L.  R.,  6,  ch.  551 ;  and  the  opinion  of  Brown, 
Chief  Justice,  in  the  CenJtral  JRaUroad  and  Banking  Oofn- 
pany  vs.  Collins  et  aL,  40  Georgia,  641.  It  might  be  suffi- 
cient to  add,  that  if  the  holders  of  the  indorsed  bonds  ooald 
enforce  them  against  the  railroad  company,  these  complain- 
ants cannot  restain  the  company  from  voluntarily  discharg- 
ing its  liability ;  for  it  would  be  al)surd  to  say  the  corpora- 
tion was  bound  to  pay,  and  at  the  same  time  admit  that  a 
stockholder,  or  any  number  of  them,  can  prevent  it     But 
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the  record  shows  many  acts  on  the  part  of  the  stockhold- 
ers from  which  their  authority  may  be  fairly,  if  not  di- 
rectly, inferred  to  have  been  given  for  the  indoi'sement.  A 
report  was  made  to  them  in  convention,  stating  the  amtrol 
which  had  been  gained  by  the  Centra!  Road  over  the  Western, 
the  necessity  for  sharing  this  monopoly,  the  policy  of  extend- 
ing the  western  connections  of  tiie  Georgia  Road,  the  pro- 
priety and  purpose  of  making  the  Western  Railroad  a  first- 
class  road,  and  of  building  it  to  Selma,  in  the  state  of  Ala- 
i>ama,  and  that  to  accomplish  this  guarantees  would  have  to 
be  given  and  liabilities  incurred.  Resolutions  were  adopted 
indorsing  these  views,  and  declaring  that  it  was  expedient  and 
wise  for  the  president  and  directors,  by  every  judicious  and 
prudent  means  in  their  power,  to  extend  and  improve  the 
connections  of  their  road  with  the  west,  and  that  the  presi- 
dent be  fully  authorized  to  do  all  acts  that  may  be  necessary 
to  promote  that  object.  The  answer  to  the  bill  states  that 
there  was  no  secrecy  in  the  matter;  that  all  the  feets  were 
generally  known,  and  could  have  been  ascertained  by  any 
stockholder  on  inquiry  or  by  examination  of  the  books  or 
minutes;  and  that  the  contract  with  the  Central  Railroad  was 
entered  on  the  minutes.  None  of  the  complainants  set  up 
that  they  were  kept  in  ignorance,  or  were,  in  fact,  ignorant, 
of  what  was  done,  or  of  the  making  of  the  indorsement  and 
of  the  payments  that  had  been  going  on  for  several  years. 
In  the  Phosphate  of  Lime  Company  va.  Green  ei  a/.,  1  Eng. 
R.,  98,  it  was  held  by  all  the  judges — the  opinions  being 
pronounced  seriatim — that  "to  show  assent  and  acquiescence, 
it  is  not  necessary  to  prove  the  acquiescence  of  each  individual 
stockholder.  It  is  enough  to  show  circumstances  which  are 
reasonably  calculated  to  satisfy  the  court  or  a  jury  that  the 
thing  to  be  ratified  came  to  the  knowjedge  of  all  who  chose 
to  inquire,  all  having  full  opportunity  and  means  of  inquiry." 
In  the  case  of  43  Oeorgia^  supra,  there  was  a  recognition  of 
a  rule  similar  to  the  above,  under  a  state  of  facts  showing 
that  where  knowledge  of  the  act  was  at  the  command  of  all, 
and  there  were  circumstances  that  suggested  an  inquiry  into 
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it  brought  to  the  notice  of  the  stockholders/  then  knowledge 
would  be  presumed.  Putting  together  all  the  foregoing  facts, 
and  more  especially  considering  the  suits  by  the  company,  the 
decree  therein  in  its  favor,  and  the  sale  under  that  decree,  it 
may  be  said  with  emphasis  that  neither  the  corporation  itself, 
nor  a  stockholder,  or  any  number  of  then,  can  ask  a  court  of 
equity  to  intervene  on  the  ground  of  the  want  of  cliarter-au- 
thority  to  make  the  indorsements. 

Should  the  injunction  be  granted  to  restrain  the  Georgia 
Railroad  Company  from  consummating  the  purchase  of  the 
Western  Railroad  ?  A  fact  may  properly  be  mentioned  liere 
that  is  not  given  in  the  reporter's  statement :  The  decree  under 
which  the  sale  was  had,  in  terms,  recognized  and  recited  the 
right  of  the  Georgia  Railroad  and  Banking  Com|)any,  and  the 
Central  Railroad  Company,  or  either  of  them,  to  buy  the  West- 
em  Railroad  at  the  sale  which  was  therein  ordered.  Subse- 
quently, and  about  two  months  before  the  sale,  the  legislature  of 
Georgia,  by  special  act,  empowered  the  two  roails  to  make  the 
purchase.  The  directors  of  each  company  resolved  to  do  so,  and 
notice  was  given  to  all  the  stockholders  of  the  Georgia  Railroad 
Company  of  that  purpose.  This  notice  was  sent  to  each  of 
the  complainants  two  months  prior  to  the  purchase,  and  it 
was  not  denied  that  it  was  received.  The  purchase  was  made 
by  the  (Georgia  and  Central  Roads,  jointly,  under  an  agreement 
for  that  purpose.  No  dissent  or  objection  was  made  by  any 
one  of  the  complainants  or  any  other  stockholder.  With  this 
direct  assent  on  the  part  of  the  state,  and  this  failure  to  make 
any  objection  on  the  part  of  any  stockholder,  after  notice 
given,  it  would  be  a  great  wrong,  if  not  a  fraud,  on  the  other 
co-purchasing  com|)any  to  cast  upon  it  the  whole  burden  of 
carrying  out  the  purchase,  which  was  prescribeil  in  the  decree, 
and  at  the  same  time  would,  in  all  probability,  work  much 
injury  to  other  creditors  of  the  Western  Road,  and  other  in- 
terests in  that  road,  which  were  set  up  and  provided  for  in 
the  decree  of  sale.  The  state  will  not  complain  against  the 
company  for  the  usurpation  of  an  ungranted  power.  Xt  has 
consented  to  the  exercise  of  this  power  for  this  very  purpose. 
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The  complaining  stockholders,  with  express  notice  of  the  ar- 
rangement made  with  the  Central  for  the  purchase,  and  of  the 
time  when  the  sale  would  take  place,  failed  to  move  until  the 
deed  was  done;  and  then,  when  it  would  be  almost  impossible 
to  tell  what  would  be  the  result  of  restraining  the  Georgia 
Railroad  Company  from  proceeding  further  in  the  matter,  or 
the  probable  ruin  that  would  thereby  result  to  great  and  im- 
portant interests  of  others,  they  ask  for  this  injunction.  It  is 
asked  for,  both  to  restrain  the  company  from  making  further 
payments  on  the  indorsed  bonds  an<l  from  consummating  said 
purchase.  It  is  not  prayed  for  in  the  alternative;  that  is,  it 
is  not  asked  that  the  purchase  be  restrained,  independent  of 
the  injunction  as  to  paying  the  bonds,  and  it  is  not  pi«sum- 
able  tliat  such  an  injunction  would  be  desired.  For  if  the 
company  is  bound  on  the  bonds,  and  the  decree  provides  for 
its  protection  by  a  sale  of  the  Western  road,  it  is  not  probable 
that  a  stockholder  should  wish  to  deny  it  all  the  additional 
security  that  might  be  gained  by  getting  al)solute  control  of 
the  property  of  its  debtor,  especially  as  the  sale  of  the  road 
of  the  insolvent  company  does  not  discharge  its  liabilities. 

In  view  of  all  the  facts,  the  refusal  of  the  injunction  by 
the  chancellor  is  affirmed. 


1  54    880 
103     68 

Joseph  L.  Hopper,  plaintiff  in  error,  vs.  The  State  of  54  ^^ 
Georgia,  defendant  in  error.  111?-.^ 

Under  an  indictment  for  seduction  by  promise  of  marriage,  it  is  competent 
for  the  jury  to  find  the  defendant  guilty  of  fornication,  even  though  it  be 
not  affirmatively  alleged  that  the  defendant  is  a  single  man. 

Criminal  law.  Seduction.  Fornication.  Before  Judge 
Underwood.    Gordon  Superior  Court.   August  Term,  1874. 

Hopper  was  indicted  for  seduction  as  follows:  "For  that 
the  said  Joseph  L.  Hopper,  in  the  county  and  state  aforesaid, 
on  March  1st,  1872,  di<l  then  and  there  by  persuasion  and 


Digitized  by  VjOOQIC 


390         SUPREME  COURT  OF  GEORGIA. 

Hopi>er  vs.  The  State  of  Georgia. 

promises  of  marriage,  and  by  other  false  and  fraudulent 
means,  seduce  one  Sarah  A.  Guy,  a  virtuous  unmarried  fe- 
male, and  did  then  and  there,  by  the  means  aforesaid,  induce 
her  to  yield  to  his  lustful  embraces,  and  allow  him  to  have 
carnal  knowledge  of  her,  contrary  to  the  laws  of  said  state," 
etc.  The  defen<lant  pleaded  not  guilty.  The  jury  found  him 
guilty  of  fornication.  A  motion  for  a  new  trial  was  made 
upon  the  following  grounds,  to-wit : 

1st.  Because  the  court  erred  in  charging  the  jury  "that  al- 
though the  indictment  did  not  allege  that  the  defendant  was  a 
single  man,  yet  if  the  proof  satisfi^  them  that  the  defendant 
was  a  single  man,  and  that  Sarah  Guy,  the  prosecutrix,  was  a 
single  woman,  and  that  the  defendant  had  been  guilty  of  hav- 
ing had  illicit  intercourse  with  her  at  any  time  within  two 
years  next  preceding  the  preferring  the  bill  of  indictment, 
then  they  would  be  authorized  to  find  tlie  defendant  guilty  of 
fornication,  this  indictment  being  a  good  indictment  for  se- 
duction, and  unobjected  to  on  that  ground." 

2d.  Because  the  court  erred  in  refusing  to  charge  the  jury, 
"that  the  defendant  could  not  l)e  found  guilty  of  fornication 
unless  the  same  was  alleged  in  the  bill  of  indictment,  and 
sustained  by  the  testimony." 

3d.  Because  the  court  erred  in  allowing  the  state  to  prove 
that  the  defendant  was  a  single  man  over  the  objection  of  de- 
fendant, it  not  being  alleged  in  the  indictment  that  he  was  a 
single  man. 

The  motion  was  overruled,  and  the  defendant  excepted. 

J.  A.  W.  Johnson,  for  plaintiff  in  error. 

A.  T.  Hackett,  solicitor  general,  for  tlie  state. 

McCay,  Judge. 

The  only  question  in  this  case  is,  whether  it  was  competent 
for  the  jury  to  find  the  defendant  guilty  of  fornication  under 
the  charge  in  the  indictment.  It  is  not  denied  that  the  of- 
fense charged  does  not  include,  and  necessarily  include^  either 
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adultery  or  fornication,  or  both;  but  it  is  said  that  it  does  not 
appear  from  the  indictment  which.  The  indictment  does  not 
allege  whether  the  defendant  was^  at  the  time  the  offense  was 
committed,  married  or  single,  and  that  the  offense  would  be 
adultery  if  he  was  married,  and  fornication  if  he  was  single. 
It  is,  therefore,  insisted  that  there  was  no  charge  in  the  in- 
dictment on  which  to  found  the  verdict.  Our  Code  does  not 
define  these  offenses;  it  merely  provides  (hat  if  one  be  guilty 
of  fornication  or  adultery,  or  both,  he  or  she  shall  be  pun- 
ishe<),  etc.  Nor  is  there  any  common  law  <!efinition  of  these 
words,  the  offense  not  being  punishable  by  the  common  law. 
There  is,  therefore,  no  express  language  of  the  statute  which 
it  is  necessary  to  use  in  order  to  charge,  in  legal  terms,  the 
offense  in  the  bill  of  indictment.  It  seems  to  us  that  the 
charge  here  is  sufficient.  It  <loes  not  appear  from  the  indict- 
ment that  either  party  was  marrie<l.  Indeed,  the  implication 
is  that  neither  was,  since  the  charge  is  seduction  under  prom- 
ise of  marriage.  Now  marriage  is  a  new  condition.  It  is 
taken  on.  It  is  not  the  normal  condition  of  either  a  man  or 
a  woman.  We  are  not  prepared  to  say  that  an  indictment  for 
fornication,  charging  that  A  had  been  guilty  of  carnal  con- 
nection with  B,  A  being  a  male  and  B  a  female,  would  not 
be  good.  Would  not  the  law  imply  that  neither  was  mar- 
ried ;  at  least  that  the  pjeader  so  intended  ?  Had  this  ver- 
<lict  been  for  adultery  the  point  of  tlie  plaintiff  in  error  would 
be  strong;  but  as  it  is  for  fornication  it  meets  the  statements 
in  the  indictment. 
Judgment  affirmed. 


Peter  J.  Strozkr,  relator,  plaintiff  in  error,  vs.  Gilbert  J. 
Wright,  judge,  defendant  in  error. 

I.  One-half  of  the  judges  of  the  superior  courts  of  this  state,  under  art.  v., 
section  3,  of  the  constitution  of  1868,  at  their  first  appointment,  whether 
for  circuits  created  since  the  adoption  of  said  constitution  or  before,  must 
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be  commissioned,  as  near  as  may  be,  for  four  years,  and  the  other  half  for 
eight  years. 
2.  Where  the  governor  has  exercised  his  constitutional  powftr  of  appointment, 
which  has  been  confirmed  by  the  senate,  and  the  appointee  commissioned 
as  judge  of  the  superior  court  for  the  term  of  four  years,  his  power  was 
exhausted,  and  it  was  not  competent  for  him  to  recall  that  commission  and 
to  appoint  such  judge  for  the  term  of  eight  years. 

Constitutional  law.  Judges.  Appointment.  Officers.  Be- 
fore Judge  KiDDOO.  Dougherty  county.  At  Chambers. 
March  19lh,  1875. 

For  the  facts,  see  the  decision. 

R.  H.  Clark  ;  B.  H.  Hill  &  Son  ;  H.  Morgan  ;  Smith 
&  Jones,  for  plaintiff  in  error. 

N.  J.  Hammond,  attorney  general ;  L.  E.  Bleckley  ;  D. 
P.  Hill  ;  L.  P.  D.  Warren  ;  Joseph  Armstrong,  for  de- 
fendant. 

Warner,  Chief  Justice. 

Tin's  case  came  before  the  court  below  on  a  \rr\t  of  quo 
warranto^  at  the  instance  of  Peter  J.  Strozer,  to  inquire  by 
what  authority  Gilbert  J.  Wright  held  and  exercised  the 
powers  and  duties  of  judge  of  the  superior  courts  of  the  Al- 
bany circuit,  ousting  tlie  said  Strozer  therefrom.  ^By  agree- 
ment, the  presiding  judge  was  to  decide  both  the  law  and  facts 
of  the  case,  and  on  the  hearing  thereof  the  following  evidence 
was  introduced  by  plaintiff: 

Ist.  Notice  to  G.  J.  Wright  of  the  objection  to  his  taking 
the  office,  served  upon  him  February  25,  1875. 

2d.  Commission  of  Peter  J.  Strozer  to  the  office  of  judge 
of  the  Albany  circuit  for  eight  years,  dated  the  20th  of  Octo- 
ber, 1870,  and  signed  by  Rufus  B.  Bullock,  governor  of  the 
state. 

3d.  Copy  of  the  oath  taken  by  Judge  Strozer,  dated  the 
20th  October,  1870. 

Defendant  introduced  in  evidence  his  commission  as  judge 
of  the  Albany  circuit,  issued  by  James  M.  Smith,  governor, 
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dated  the  25th  February,  1875.  Defendant  introduced  a  cer- 
tified copy  from  the  executive  department  of  his  appointment 
as  judge  of  the  Albany  circuit,  by  the  governor,  and  the  con- 
firmation of  the  same  by  the  senate,  dated  the  19th  day  of 
February,  1875.  The  defendant  also  introduced  a  copy  of 
the  commission  to  Peter  J.  Strozer  as  judge  of  the  Albany 
circuit  for  four  years,  dated  the  20th  day  of  October,  1870, 
and  signed  by  Rufus  B.  Bullock,  governor.  Defendant  in- 
troduced so  much  of  the  journal  of  the  senate  of  1870  as  re- 
lates to  the  nomination  and  confirmation  of  plaintiff  in  error 
for  four  years,  as  judge  of  the  Albany  circuit.  Plaintiff  in 
error,  Peter  J.  Strozer,  testified  that  he  accepted  the  commis- 
mission  issued  to  him  by  Governor  Bullock  for  four  years;  that 
he  took  the  oath  of  office  at  the  time  of  receiving  it,  and  did 
not  take  said  oath  after  it,  or  under  the  eight  years  commis- 
sion; that  he  received  as  salary  $2,500  00  per  annum  in  gold, 
or  its  equivalent;  was  holding  court  in  Decatur  county  when 
he  received  notice  of  the  second  commission.  This  was  five 
or  six  days  after  receiving  first  commission;  he  returned  to 
the  governor  the  first,  and  received  second  commission.  Plain- 
tiff in  error  then  introduced  so  much  of  the  journal  of  the 
senate  of  1870  of  the  state  of  Georgia  as  related  to  the  re- 
newal of  his  appointment  as  judge,  dated  October  20,  1870, 
to-wit : 

'  "The  following  communication  received  from  his  excellen- 
cy was  then  taken  up  and  read  : 

'  Executive  Department, 
'Atlanta,  Georgia,  October  19, 1870. 
*  To  the  Senate  : 

'By  virtue  of  the  authority  vested  in  me  by  the  constitu- 
tion and  laws  of  this  state,  I  hereby  appoint  the  honorable 
Peter  J.  Strozer,  of  the  county  of  Dougherty,  judge  of  the 
superior  courts  of  the  Albany  judicial  circuit,  for  the  terra  of 
four  years,  from  the  nineteenth  day  of  October,  one  thousand 
eight  hundred  and  seventy,  and  respectfully  ask  the  consent 
of  the  senate  thereto.  EuFUS  B.  Bullock.^ 

Vol.  liv.  26. 
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'The  nomination  by  his  excellency  of  the  honorable  Peter 
J.  Strozer,  of  the  county  of  Dougherty,  to  be  judge  of  the 
superior  courts  of  the  Albany  judicial  circuit,  for  the  term  of 
four  years,  from  the  nineteenth  day  of  October,  eighteen  hun- 
dred and  seventy,  was  then  confirmed  by  the  senate. 

*  Senate  Chamber,  Executive  Session, 
'Atlanta,  Ga,  Tuesday,  October  26,  1870. 
'The senate  went  iitfo executive  session  at  9:20  P.  m.,  when 
the  following  oommunioation  of  his  excellency  was  taken  up 
and  read : 

'  Executive  Department;, 
'  Atlanta,  Georgia,  October  25,  1870. 
*Tothe8enaie: 

'  I  hereby  renew  the  appointment  of  the  honorable  Peter  J. 
Stro«er,  of  the  countj  of  Dougherty,  to  be  judge  of  the  supe- 
rior courts  of  the  Albany  judicial  circuit,  for  the  term  of 
eight  years,  in  pursuance  of,  and  in  accordance  with,  para- 
graph 1,  section  3,  article  v«,  of  the  constitution  of  this  state, 
instead  of  four  years,  as  set  forth  in  my  communication  of 
the  nineteenth  instant,  and  res|)ectfully  ask  the  concurrence 
of  your  honorable  body  thereto.         Rufus  B.  Bullock.' 

'On  motion,  the  nomination  by  his  excellency  of  the  honor- 
able Peter  J.  Strozer,  of  the  county  of  Dougherty,  to  be 
judge  of  the  superior  courts  of  the  Albany  judicial  circuit, 
for  the  term  of  eight  years,  instead  of  four  years,  as  set  forth 
in  his  communication  of  the  nineteenth  instant,  was  taken  up 
and  confirmed  by  the  senate.'* 

After  hearing  the  evidence  and  the  ai^ument  of  counsel, 
the  court  refused  by  its  judgment  to  oust  the  defendant, 
Wright,  from  said  oflSce,  whereupon  the  plaintiff  excepted. 

1.  By  the  3d  section  of  the  5th  article  of  the  constitution 
of  1868,  it  is  declared  '^that  there  shall  be  a  judge  of  the 
superior  courts  for  each  judicial  circuit.  He  may  act  in 
other  circuits  when  authorized  by  law.  ^t  the  first  appoint- 
ment of  8u6h  judges,  under  this  constitution,  one-half  of  the 
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number  (as  near  as  may  be)  shall  be  appointed  for  four  years, 
and  the  other  half  for  eight  years;  but  all  subsequent  ap- 
pointments, except  to  fill  unexpired  terms,  shall  be  for  the 
term  of  eight  years/'  The  Albany  circuit,  for  which  Judge 
Strozer  was  appointed  and  commissioned,  was  a  new  circuit 
created  by  the  general  assembly  after  the  adoption  of  the  con- 
stitution of  1868,  Whatever  may  have  been  the  reason 
therefor,  it  was  clearly  the  intention  of  the  framers  of  the 
constitution  that  the  terms  of  office  of  only  one-half  of  the 
judges  of  the  superior  courts  should  expire  at  the  same  time, 
and  the  same  reasons  therefor  which  were  applicable  to  the 
judges  of  the  circuit  courts  in  existence  at  the  time  of  the 
adoption  of  th^  constitution,  would  be  also  applicable  to  the 
judges  of  new  circuits  thereafter  created.  The  same  declared 
policy  of  the  state  would  be  as  applicable  to  the  judges  of 
new  circuits  as  to  the  judges  of  the  old  circuits  wiiich  had 
been  created  prior  to  the  adoption  of  the  constitution,  and 
that  declared  policy  of  the  state  was  to  be  regulated  aud  car- 
ried into  effect  by  making  the  first  appointment  of  judges  of 
the  respective  circuits  in  the  state,  for  the  new,  as  well  as  for 
the  old  circuits,  in  the  manner  prescribed  by  the  constitution; 
that  is  to  say,  at  the  first  appointment  of  such  judges,  one- 
half  of  the  number  (as  near  as  may  be)  shall  be  appointed 
for  four  years,  and  the  other  half  for  eight  years,  but  all  sub- 
sequent appointments,  except  to  fill  unexpired*terms,  shall  be 
for  eight  years.  It  is  insisted  that  the  words  "first  appoint- 
ment" were  intended  to  apply  only  to  the  judges  who  were  to 
be  appointed  for  the  circuits  which  had  been  created  prior  to 
the  adoption  of  the  constitution,  and  not  to  the  appointment 
of  judges  for  new  circuits.  If  we  take  into  consideration  that 
it  was  the  object  and  intention  of  thi^  provision  of  the  con- 
stitution that  only  one-half  of  the  judges  of  the  state  should 
be  appointed  for  four  years  at  iXi^iv  first  appointment,  and  the 
other  half  Tor  eight  years,  why  does  not  that  provision  apply 
to  i\ie  first  appointment  of  judges  for  new  circuits  as  well  as 
for  the  old  circuits  ?  The  same  public  policy  which  would  re- 
quire the  appointment  of  judges  to  be  so  made  at  their  first 
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appointment  for  the  one,  would  be  eqtially  applicable  to  the 
other;  and  all  subsequent  appointments  after  the  jirsty  whether 
for  old  or  new  circuits,  should  be  for  the  term  of  eight  years. 
The  judges  of  new  circuits  are  as  much  judges  of  the  state, 
under  the  constitution,  as  the  judges  of  the  old  circuits,  and 
the  same  public  policy  applicable  to  the  jird  appointment  of 
the  one,  is  equally  applicable,  to  the  first  appointment  of  the 
other.  The  constitution  makes  no  distinction  between  the 
first  appointment  of  judges  for  new  circuits  and  the  first  ap- 
pointment of  judges  for  old  circuits.  One-half  of  the  judges 
of  the  circuits  in  the  state  (as  near  as  may  be)  at  their  first 
appointment,  whether  for  new  or  old  circuits,  shall  be  ap- 
pointed for  four  years,  and  the  other  half  for  eight  yeare. 

2,  Disclaiming  any  power  or  authority  to  interfere  with  the 
exercise  of  the  appointing  power  of  the  executive  department 
of  thQ  government,  conferred  on  it  by  the  constitution,  we 
can  only  inquire  and  ascertain  what  are  the  legal  rights  of  the 
parties  before  us  under  the  appoinments  made  by  that  co-or- 
dinate department  of  the  government.  It  appears,  from  the 
evidence  in  the  record,  that  Judge  Strozer  was  appointed  and 
commissioned  by  Governor  Bullock,  on  the  20th  of  October, 
1870,  as  judge  of  the  Albany  circuit,  for  the  term  of /our 
years,  and  that  he  took  the  oath  of  office  under  that  appoint- 
ment; that  subsequently  thereto,  to-wit:  on  the  25th  of  Oc- 
tober, 1870,  Grovernor  Bullock  appointed  him  judge  of  the 
Albany  circuit  for  the  term  of  eight  years.  Both  appoint- 
ments were  confirmed  by  the  senate.  The  commission  for 
eight  years  bears  the  same  date  as  the  commission  for  four 
years,  although  it  is  quite  clear  from  the  evidence  in  the  record, 
that  the  appointment  for  eight  yeare  was  not  made  until  five 
days  after  the  other  appointment,  and  commission  issued. 
When  the  last  commission  for  eight  years  was  received  by 
Judge  Strozer  he  returned  the  first,  but  did  not  take  the  oath 
of  office  under  the  second  appointment;  and  the  question  to  be 
decided  is,  under  which  appointment  was  he  the  legal  judge 
of  the  Albany  circuit?  In  other  words,  did  he  have  a  l^al 
right  to  the  office  of  judge  of  the  Albany  circuit  for  the  term 
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of  four  years,  or  for  the  term  of  eight  years,  ou  the  statement 
of  facts  disclosed  in  the  record?  The  Albany  circuit  was  a 
new  circuit,  and  the  appointment  of  Judge  Strozer  was  the 
first  appointment  of  a  judge  for  that  circuit.  Governor  Bul- 
lock had  the  power  and  authority,  under  the  constitution^  to 
appoint  him  judge  of  that  circuit  for  the  term  of  four  years, 
and  he  did  so  appoint  and  commission  him,  and  Judge  Strozer 
Sccepted  that  appointment,  and  took  the  oath  of  office  under 
it.  When  Judge  Strozer  accepted  the  office  under  that  ap- 
pointment, his  right  and  title  thereto  was  perfect  and  complete 
for  the  term  of /our  years.  When  Governor  Bullock  had  ex- 
ercised his  constitutional  power  of  appointing  a  judge  for  the 
Albany  circuit  for  the  term  of  four  years,  his  constitutional 
power  in  relation  to  the  apiK)intment  of  a  judge  for  that  cir- 
cuit during  that  period  of  time,  (unless*  in  case  of  a  vacancy,) 
was  exhausted.  The  governor  had  no  more  constitutional 
power  to  recall  that  appointment  for  four  years,  and  appoint 
Judge  Strozer  for  eight  years  than  he  would  have  had  if  he 
had  appointed  him  for  eight  years,  and  afterwards  recalled 
that  appointment,  and  appointed  him  for  four  years.  The 
principle  is  the  same  in  the  one  case  as  in  the  other.  It, 
therefore,  follows  that  the  second  appointment  of  Judge  Stro- 
zer for  the  term  of  eight  years  was  a  nullity,  inasmuch  as 
Governor  Bullock  had  no  constitutional  power  to  make  that 
second  appointment  at  the  time  he  did  make  it  Judge  Stro- 
zer was  legally  appointed  judge  of  the  Albany  circuit  for  the 
term  of  four  years,  and  at  the  expiration  of  that  time  the  of- 
fice became  vacant,  and  it  was  the  constitutional  duty  of  Gov- 
iernor  Smith  to  fill  it  by  making  another  appointment,  which 
he  has  done  by  appointing  Judge  Wright,  who  is  now  law- 
fully exercising  the  duties  of  judge  of  the  superior  courts  of 
the  Albany  circuit,  under  the  appointment  and  commission  of 
Governor  Smith,  as  set  forth  in  the  reconl.  There  was  no 
error  in  refusing  to  render  a  judgment  of  ouster  against  Judge 
Wright  at  the  instance  of  the  plaintiff  in  error. 
Let  the  judgment  of  the  court  below  be  affirmed. 
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McCay,  Judge,  concurring. 

1.  Article  v.,  section  3,  paragraph  1,  of  the  constitution  of 
1868,  is  89  follows  :  "There  shall  be  a  judge  of  the  superior 
courts  for  each  judicial  circuit.  He  may  act  in  other  circuits, 
when  authorized  by  law.  At  the  first  appointment  of  such 
judges  under  this  constitution,  one-half  of  the  number  (m 
near  as  may  be)  shall  be  appointed  for  four  years,  and  tre 
other  half  for  eight  years ;  but  all  subsequent  appointments, 
except  to  fill  unexpired  terms,  shall  be  for  the  terra  of  eight 
years."  Under  this  section,  it  is  contemplated  and  provided 
that  the  judges  of  the  superior  courts  for  each  judicial  cifcuit, 
whether  of  circuits  then  existing  or  thereafter  to  be  created, 
shall,  upon  their  first  appointment,  be  appointed  for  four  or 
eight  years,  so  that,  as  nearly  as  may  l)e,  one-half  of  such 
judges  shall  be  appointed  for  four  and  one-half  for  eight 
years. 

2.  Under  the  status  of  the  circuits,  as  they  existed  at  the 
date  of  the  appointment  of  Judge  Strozer  by  Governor  Bul- 
lock, to  be  judge  of  the  Albany  circuit  for  four  years,  on  the 
19th  day  of  October,  1870,  it  was  competent  for  Governor 
Bullock  to  appoint  a  judge  of  that  circuit  to  hold  for  four 
years,  and  he  having  so  appointed  him,  and  after  confirmation 
by  the  senate,  so  commissioned  him,  his  power  of  appointment 
was  exhausted,  and  it  was  not  competent  for  him  to  after- 
wards withdraw  that  appointment  and  appoint  him  for  eight 
years. 

3.  Under  these  rules,  the  office  of  judge  of  the  superior 
courts  of  the  Albany  circuit  was  vacant  at  the  date  of  the 
appointment  of  Judge  Wright,  on  the  19th  day  of  February, 
1875,  and  his  appointment  by  Governor  Smith  was  valid  and 
constitutional. 
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Leandeb  C.  McLellan,  plaintiff  in  error,  vs.  Dillard  M.        |,5^  J^I 
Young  et  al.,  defendants  in  error, 

A  municipal  corporation  is  not  liable  to  be  garnished  for  the  salaries  of  its 
officers,  and  this  is  true  even  if  the  debt  claimed  to  be  due  from  the  officer 
is  for  provisions  for  himself  and  family. 

Garnishment.  Municipal  corporations.  Before  Judge 
Knight.    CJobb  Superior  Court.     November  Term,  1874. 

McLellan  recovered  a  judgment  against  Young  on  an  ac-. 
count  for  provisions  furnished  to  him  and  his  family.  Pro- 
cess of  garnishment  was  served  on  the  Mayor  and  City  Coun- 
cil of  Marietta.  The  defendant'  was  an  officer  of  said  gar- 
nishee, being  the  marshal  of  the  city  of  Marietta,  receiving  a 
salary  of  more  than  $500  00  per  annum,  payable  monthly. 
The  garnishee  was  indebted  to  him  as  such  officer. 

The  case  was  submitted  to  the  court  without  the  interven- 
tion of  a  jury.  The  garnishment  was  dismissed  on  the  ground 
that  the  salary  of  an  officer  of  a  municipal  corporation  could 
not  be  reached  by  siich  process.  To  this  ruling  the  plaintiff 
excepted. 

W.  T.  &  W.  J.  Winn,  for  plaintiff  in  error. 

C.  C.  Winn  ;  C.  D.  Phillips,  for  defendants. 

McCay,  Judge. 

In  the  case  of  HoU  vs.  Expertenaey  26  Georgia^  113,  this 
court  decided  that  municipal  corporations  were  not  subject  to 
garnishment  for  the  salaries  of  their  officers.  So  in  37  Geor- 
gia, 240,  it  was  held  that  the  Western  and  Atlantic  Railroad 
was  not  subject  to  be  garnished  for  the  salaries  of  its  officers. 
Both  of  these  cases  go  upon  the  idea  of  public  policy.  In 
both  cases  the  officer  was  a  public  servant,  selected  to  do  a 
public  duty,  and  that  the  public  ought  not  to  be  thwarted  or 
interfered  with  by  contests  with  individuals  as  to  the  services 
of  its  officers.    The  exemption  is  not  for  the  benefit  of  the  offi- 
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oer,  but  because  the  public  is  not  to  be  harrassed  and  incon- 
venienced by  petty  suits  in  the  shape  of  garnishments,  and  the 
efficiency  of  its  servants  interfered  with  by  any  uncertainty 
whether  when  the  salary  is  due  it  will  be  paid.  The  act  of  1850 
recognizes  this  principle  in  that  whilst  it  authorizes  garnish- 
ments against  corporations  generally  when  the  salary  exceeds 
a  certain  amount,  expressly  exem))ts  municipal  cor|M)ration8. 
But  this  exception  was  doubtless  inserted  simply  to  prevent 
misconception  arising  from  the  general  use  of  the  word  "cor- 
poration "  in  the  body  of  the  act.  The  decision  in  26  Georgia 
and  in  37  J6td.,  on  the  subject  of  the  exemption  of  municipal 
corporations  from  garnishment  for  the  salaries  of  its  officers, 
on  principle,  is  sustained  by  the  authorities  in  other  states. 
Such  is  the  rule  in  Pennsylvania:  Erie  vs.  Knapp,  29  Penn. 
St.,  173.  In  Minnesota,  4  Minn.,  184.  In  Vermont,  6  Vt, 
121.  In  Wisconsin,  15  Wis.,  193.  In  Massachusetts,  13 
Grey,  200.  In  Missouri,  11  Mo.,  59;  23  Ibid.,  239.  In 
Connecticut,  11  Conn.,  123^  In  Alabama,  33  Ala.,  69.  In 
Maryland,  8  Md.,  95.  Nor  is  there  anything  in  the  act  of 
1872  which  even  suggests  an  intent  to  alter  this  rule.  The 
act  evidently  contemplates  persons  who  have  wages  due  them 
and  whose  wages  were  exempt  from  garnishment  under  pre- 
vious acts.  The  salary  of  a  public  officer  is,  in  no  fair  sense 
of  the  word,  wages.  Such  salaries  were  not  exempt  under 
acts  exempting  "wagi»s.''  They  were  not,  -in  the  technical 
sense,  exempt  at  all,  but  for  the  convenience  and  protection' 
of  the  publip,  the  corporation  was  not  liable  to  garnishment 
for  the  salaries  of  its  officers.  The  protection  was  not  to  the 
officer  but  to  the  public,  and  was  intended  to  prevent  confu- 
sion and  petty  litigation,  and  to  secure  to  the  public  the  faith- 
ful and  diligent  performance  of  official  duties  by  its  officers. 
Besides,  it  would  b?  giving  a  very  broad  and  unusual,  mean- 
ing to  the  word  wages,  as  used  in  the  act  of  1872,  to  include 
in  that  term  the  salary  of  a  public  officer  fixed  by  law.  Not 
one  person  in  ten  would  understand,  by  the  word  wages,  the 
salary  of  a  public  officer.  We  are  not  prepared,  therefore,  to 
say  that  it  was  the  intent  of  the  legislature,  by  the  act  of  1872, 
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to  make  the  salary  of  a  public  officer  liable  to  garnishment  in 
case  the  plaintiff's  debt  be  for  provisions.  To  do  so  we  must 
hold  that  a  well-settled  rule  of  law  has  been  altered  by  the 
legislature,  although  there  are  no  words  in  the  act  to  indicate 
such  an  intent,  and  although  the  original  rule  and  the  act  of 
1672  may  both  stand  together.  The  corjwration  would  not 
be  liable  to  garnishment,  as  decided  in  the  cases  we  have 
quoted,  though  there  were  no  such  exemptions  as  provided 
in  section  3554  of  the  Code;  and  if  tliis  new  liability  is  con- 
sistent with  the  absence  of  any  exemptions,  surely  it  is  con- 
sistent with  the  act  of  1872. 
Judgment  affirmed. 


The  Central  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  The  State  of  Georgia,  defendant  in 
error. 

The  Southwestern  Railroad  Company,  plaintiff  in 
error,  vs.  The  State  op  Georgia,  defendant  in  error. 

The  State  of  Georgia,  plaintiff  in  error,  vs.  The  Au- 
gusta AND  Savannah  Railroad  Company,  defendant 
in  error, 

1.  The  act  of  the  24th  of  August,  1872,  under  which  the  Central  Railroad 
and  Banking  Company  and  the  Macon  and  Western  Railroad  Company 
were  consolidated  under  the  name  and  charter  of  the  former  company, 
created  a  new  corporation  for  the  specific  purposes  therein  declared,  and  as 
no  time  was  specified  in  the  act  for  its  continuance,  it  would  not  expire, 
under  the  general  law  of  the  state,  for  thirty  years. 

2.  The  fact  that  all  the  rights,  privileges,  etc.,  of  the  Central  Railroad  and 
Banking  Company,  as  specified  in  its  charter  of  1835,  were  conferred  upon 
the  new  company  by  general  reference  thereto  in  the  act  of  August,  1872, 
does  not  cause  such  grant  to  operate  as  if  made  in  the  former  year.  The 
legal  effect  is  the  same  as  if  such  rights,  etc.,  had  been  specifically  enume- 
rated in  the  latter  act,  and  the  right  of  withdrawal  was  therefore  reserved 
to  the  state  under  the  i682d  section  of  the  Code,  in  view  of  the  provisions 
of  which  said  new  charter  was  accepted. 
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3.  By  act  of  1856,  the  union  and  consolidation  of  the  Southwestern  and 
the  Muscogee  Railroad  Companies,  under  the  name  and  charter  of  the 
former  company,  was  authorized.  The  5th  section  provided  that  such  act 
should  not  become  operative  until  accepted  by  the  stockholders.  This  ac- 
ceptance, and  the  consolidation,  took  place  in  1868 : 

Heldf  that  the  contract  between  the  state  and  such  new  company  was  not  con- 
summated until  1868,  and  was  therefore  entered  into  in  view  of  the  pro- 
visions of  the  i682d  section  of  the  Code,  reserving  to  the  state  the  right  to 
withdraw  the  franchise. 

4.  The  Augusta  and  Savannah  Railroad  Company,  standing  upon  its  original 
charter  as  it  was  granted  and  accepted  prior  to  the  adoption  of  the  Code  of 
1863,  the  state  could  not,  by  the  act  of  1874,  withdraw  any  of  the  fran- 
chises granted  to  that  comparfy,  without  impairing  the  obligation  of  her 
contract  with  it,  she  not  having  reserved  the  right  to.  do  so  when  the  con- 
tract was  made.  The  i682d  section  of  the  Code  of  1863,  not  being  a  par* 
of  the  public  law  of  the  state  at  that  time,  did  not  enter  into  and  constitute 
a  part  of  the  contract  between  the  state  and  that  company. 

Constitutional  law.  Corporations.  Charters.  Contracts. 
Laws.  Taxes.  Before  Judge  Hopkins.  Fulton  Superior 
Court.     October  Term,  1874. 

For  the  facts  of  this  case,  see  the*opinions. 

Jackson,  Lawton  &  Basinger;  Lyon  &  Jackson; 
Jackson  &  Clarke,  for  the  railroad  companies. 

N.  J.  HUmmond,  attorney  general ;  R.  Toombs,  for  the 
state. 

Warner,  Cliief  Justice. 

On  the  28th  of  February,  1874,  the  general  assembly  of 
tlie  state  of  Oeorgia  passed  an  act  to  amend  the  (ax  laws  of 
the  state,  so  far  as  the  same  related  to  railroad  companies,  and 
to  define  the  liability  of  such  companies  to  taxation,  and  to 
repeal  so  much  of  the  charters  of  such  companies,  respective- 
ly, as  might  conflict  with  the  provisions  of  that  act.  The  act 
requires  the  presidents  of  all  the  railroad  companies  in  the 
state  to  return,  on  oath,  annually,  to  the  comptroller  general, 
the  value  of  the  property  of  their  respective  companies,  with- 
out deducting  their  indebtedness,  to  be  taxed  as  other  prop- 
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erty  of  the  people  of  the  state,  and  provides  for  the  collection 
of  the  same.  T^e  4th  section  of  the  act  repeals  all  conflict- 
ing laws.  In  accordance  with  the  provisions  of  the  above 
recited  act,  the  comptroller  general  of  the  state  issued  execu- 
tions against  the  Central  Railroad  and  Banking  Company  of 
Georgia,  the  Southwestern  Railroad  Company,  and  the  Au- 
gusta and  Savannah  Railroad  Company,  for  the  collection  of 
the  tax  claimed  to  be  due  to  the  state  by  each  company  re- 
spectively. The  companies  filed  afiBdavits  of  illegality  to  the 
executions,  as  provided  by  the  act  of  1874,  and  on  the  hear- 
ing thereof  in  the  court  below,  the  court  overruled  the 
grounds  taken  in  the  affidavits  of  illegality  by  the  Central 
Railroad  and  Banking  Company  and  the  Southwestern  Rail- 
road Company,  whereupon  the  defendants  excepted,  and  al- 
lege the  sam^e  as  error.  The  court  sustained  the  affidavit  of 
illegality  made  by  the  Augusta  and  Savannah  Railroad  Com- 
pany, whereupon  the  state  excepted,  and  assigned  the  same  as 
error.    The  three  cases  were  argued  together  here. 

1.  It  is  insisted  by  the  plaintifis  in  error  in  the  two  first 
cases  that  the  act  of  1874  is  unconstitituonal  and  void,  because 
it  impairs  the  obligation  of  the  contract  made  by  the  respect- 
ive companies  with  the  state  under  the  respective  charters 
•thereof,  within  the  true  intent  and  meaning  of  the  10th  sec- 
tion of  the  1st  article  of  the  constitution  of  the  United  States. 
By  the  original  charter  of  the  Central  Railroad  and  Banking 
Company,  granted  to  it  in  1835,  it  is  provided,  *^  that  said 
railroad  and  the  appurtenances  of  the  same,  shall  not  be  sub- 
jected to  be  taxed  higher  than  one-half  of  one  per  centum  upon 
its  annual  net  income/' 

By  the  original  charter  of  the  Southwestern  Railroad  Com- 
pany, granted  to  it  in  1845,  it  is  provided,  "that  the  said 
railway  and  its  appurtenances,  and  all  property  therewith  con- 
nected, shall  not  be  subject  to  be  taxed  higher  than  one-half 
of  one  per  cent  upon  its  annual  net  income."  If  the  defend-  * 
ants  are  now  before  the  court,  under  the  original  charters  as 
granted  by  the  state,  and  as  then  accepted  by  each  company, 
that  would  have  been  an  executed  contract  between  the  state 
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aud  the  respective  companies,  and  the  state,  as  the  law  tlien 
stood,  could  not  h^ve  i[upaire<l  the  obligation  thereof  by  the 
passage  of  the  act  of  1874.  But  do  the  defendants  now  stand 
before  the  court  as  they  would  have  stood  under  the  law  as  it  ex- 
isted at  the  time  of  the  granting  and  acceptance  of  the  original 
charters?  Have  the  two  companies  accepted  new  charters 
under  grants  from  the  state,  under  a  new  and  different  law 
than  that  which  existed  in  the  state,  at  the  time  the  original 
charters  were  granted  and  accepted  ?  If  the  two  companies 
have  obtained  new  charters  and  new  grants  from  the  state 
since  the  enactment  of  such  new  law,  and  accepted  the  same, 
then  that  new  law  of  the  state,  entered  into  and  formed  an 
essential  element  of  the  contract  between  the  state  and  the 
two  companies.  By  the  general  law  of  this  state,  as  declared 
on  the  Ist  of  January,  1863,  (that  being  the  time  the  Code 
took  effect  as  the  law  of  the  state,)  corporations  are  either  pub* 
lie  or  private."  "  A  public  corporation  is  one  having  for  its 
object  the  administration  of  a  portion  of  the  powers  of  gov- 
ernment delegated  to  it  for  that  purpose;  such  are  municipal 
corporations."  "  All  others  are  private,  whether  the  object  of 
incorporation  be  for  public  convenience  or  individual  profit, 
and  whether  the  purpose  be  in  its  nature  civil,  religions  or  edu- 
cational." "In  all  cases  o{ private  charters  hereafter  granted 
the  state  reserves  the  right  to  withdraw  tlie  franchise,  unless 
such  right  is  expressly  negatived  in  the  charter."  "  Private  cor- 
porations heretofore  created  without  the  reservation  of  the 
right  of  dissoltition,  and  where  individual  rights  have  become 
vested,  are  not  subject  to  dissolution  at  the  will  of  the  state:" 
Code,  sections  1671,  1672,  1673, 1682,  1683.  "Should  any 
charter,  granted  in  future  by  the  general  assembly,  to  a  pri- 
vate corporation,  be  silent  as  to  its  continuance,  such  charter 
shall  expire  at  the  end  of  thirty  years  from  the  date  of  its 
grant :"  Code,  section  1678.  In  the  case  of  The  West  End  and 
Atlanta  Street  Railroad  Company  vs.  The  Atlanta  Street  RaH- 
road  Company^  49  Georgia  Reports,  151,  this  court,  in  giving 
an  interpretation  to  the  1682d  section  of  th&  Code,  held  that 
the  [>ower  reserved  by  the  state  to  withdraw  the  entire  fran- 
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chise,  necessarily  included  the  power  (o  modify  or  restrict  the 
exercise  of  it.  This  court  also  held,  in  that  case,  that  this 
section  of  the  Code  introduced  a  new  element  into  the  law  of 
private  corporations  in  this  state,  and  that  all  charters  granted 
by  the  state  to  private  corporations,  since  its  adoption,  are  sub- 
ject to  its  provisions,  and  that  the  acceptance  by  the  company 
of  the  grant  made  by  the  general  assembly,  must  be  under- 
stood as  having  been  done  with  a  full  knowledge  of  this  general 
law,  as  much  so  as  if  it  had  been  inserted  in  the  act  of  incor- 
poration, for  it  is  a  well-established  rule  that  the  laws  which 
exist  at  tl^  time  and  place  of  the  making  of  a  contract,  appli- 
cable thereto,  enter  into  and  form  a  part  of  it.  In  August, 
1872,  the  general  assembly  of  the  state  passed  an  act  to  au- 
thorize and  provide  for  the  union  and  consolidation  of  the 
Macon  and  Western  Railroad  Company  with  the  Central 
Rf^ilroad  and  Banking  Company  of  Georgia,  under  the  name 
and  charter  of  the  latter  company.  By  this  act  the  two  com- 
panies were  authorized  and  empowered  to  unite  and  consoli- 
date the  stocks  of  the  said  two  companies,  and  all  the  rights, 
privileges,  immunities,  property  and  franchises  belonging  or 
attaching  to  said  companies,  under  the  name  and  charter  of 
the  said  Central  Railroad  and  Banking  Company  of  Georgia, 
in  such  manner  that  eaoh  and  every  owner  and  hohler  of 
shai^es  of  the  capital  stock  of  the  Macon  and  Western  Rail- 
road Company  shall  be  entitled  to  and  receive  an  equal  num- 
ber of  shares  of  the  capital  stock  of  the  consolidated  company. 
The  act  further  provides  that  neither  company  should  be  dis- 
charged from  any  contract  previously  entered  into,  but  all 
such  contracts  shall  be  assumed  by  and  be  binding  on  the 
Central  Railroad  and  Banking  Company  of  Georgia,  and  all 
benefits  and  rights  under  the  same  shall  accrue  to  and  vest 
in  the  said  last  mentioned  company,  and  that  the  capital  stock 
of  the  Central  Railroad  and  Banking  Company  of  Georgia 
shall  not  exceed  the  amount  of  the  authorized  capital  thereof, 
and  the  present  authorized  capital  of  the  Macon  and  Western 
Railroad  Company  added  thereto.  The  2d  section  of  the  act 
provides  for  the  assent  of  the  stockholders  of  each  company 
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to  the  consolidation.  The  3d  section  provides  for  notificatioa 
to  the  governor  of  the  consolidation  of  the  two  companieSy 
under  the  act.  The  4th  section  provides  that  each  stockholder 
in  the  Macon  and  Western  Railroad  Company  shall  be  enti- 
tled to  receive  a  oerlificate  of  stock  as  a  shareholder  in  the 
Central  Railroad  and  Banking  Company  of  Oeorgia  for  a  like 
number  of  shares,  upon  the  surrender  of  his  certificate  of  stock 
in  (he  former  company,  which  new  certificate  shall  entitle  the 
holder  thereof  to  the  same  rights,  privileges  and  benefits  as 
attach  to  the  holders  of  stock  now  held  by  the  shareholders 
in  said  companies,  or  either  of  them.  The«5th  section  repeals 
all  conflicting  laws.  Was  this  an  act  of  incorporation  as  de- 
fined by  the  common  law  and  by  our  own  Code?  A  corpo- 
ration, as  defined  by  the  ancient  common  law,  is  a  franchise 
created  by  the  king,  and  is  a  body  constituted  by  policy,  with 
a  capacity  to  take  or  to  do :  4  Comyn's  Digest,  top  page,  465, 
title,  Corporation.  There  need  not  be  any  precise  words  to 
make  a  corporation.  Anciently,  if  the  king  had  granted  to  a 
vill  gildam  TnerecUoriamy  it  was,  by  such  grant,  incorporated : 
4  Comyn's  Digest,  top  page,  470;  see,  also,  2  Kent's  Com., 
307 ;  Denton  V8.  Jackson,  2  John.  Ch.  Reports,  324.  One 
corporation  may  be  made  out  of  another  corporation :  6  Vi- 
ner's  Ab.,  260.  A  corporation,  as  define<l«by  oiir  Code,  is  ao 
artificial  person  create<l  by  law  for  specific  purposes,  the  limit 
of  whose  existence,  powers  and  liabilities  is  fixed  by  the  act 
of  incorporation,  usually  called  its  charter:  Code,  sec.  1670. 
2.  The  specifio  purposes  for  which  this  charter. was  granted 
by  the  state  is  manifested  by  the  terms  of  the  charter.  The 
state  created  by  law  this  corporation,  and  granted  to  it  the 
right  and  privilege  to  unite  and  consolidate  the  stocks  of  the 
two  companies,  and  all  the  rights,  privileges,  immunities, 
property  and  franchises  belonging  or  attaching  to  said  com- 
panies under  the  name  and  charter  of  the  said  Central  Rail- 
road and  Banking  Company  of  Georgia,  in  such  manner  as  is 
specified  therein.  In  other  words,  the  state  granted  to  this 
corporation  all  the  rights,  privileges,  etc.,  which  belonged  to 
either  company,  under  the  name  and  charter  of  the  Central 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.         407 

The  Central  Railroad  and  Banking  Company  vs.  The  State  of  Georgia. 

Railroad  and  Banking  Company,  and  the  new  consoli- 
dated company  was  to  have  the  same  rights,  privileges 
and  immunities  as  Mie  Central  Railroad  and  Banking  Com- 
pany had  under  its  charter.'  Instead  of  specifying  in  the 
new  act  of  consolidation  what  the  rights,  privileges  and 
immunities  of  the  Central  Railroad  and  Banking  Compa- 
ny were,  reference  must  now  be  had  to  its  original  char- 
ter to  ascertain  them.  The  &ct  that  the  consolidation  act 
of  incorporation  confers  upon  the  new  company  the  same 
rights,  privil^es  and  immunities  as  were  conferred  upon  the 
Central  Railroad  and  Banking  Company,  has  no  more  legal 
significance  than  if  the  words  of  its  original  charter  had  been 
incorporated  into  the  new  consolidation  act.  Under  the  new 
consolidation  act  of  incorporation  the  company  has  conferred 
upon  it,  by  the  grant  from  the  state,  all  the  rights,^  privileges 
and  immunities  which  were  conferred  by  the  original  charter 
of  the  Central  Railroad  and  Banking  Company,  and  in  order 
to  ascertain  what  those  rights,  privileges  and  immunities  are, 
we  must  look  to  that  original  charter,  inasmuch  as  the  same 
are  not  specified  in  the  new  consolidation  act  of  incoq)oration, 
but  that  does  not  prove  that  the  act  of  August,  1872,  was  not 
a  legal  act  of  incorporation  by  the  general  assembly  of  the 
state.  There  are  many  acts  of  incorporation  in  this  state 
which  refer  to  the  charters  of  other  incorporated  companies  as 
to  the  powers,  privileges,  immunities  and  franchises  granted 
by  the  general  assembly,  but  it  has  never  been  doubled  that 
such  acts  were  valid  acts  of  incorporation.  The  contract  be- 
tween the  state  and  the  Central  Railroad  and  Banking  Com- 
pany, under  the  act  of  August,  1872,  is  not  the  same  contract 
as  that  made  with  it  by  the  state  in  1835.  That  company 
acquired  new  rights  and  other  privileges  under  the  act  of 
1872,  in  addition  to  those  granted  to  it  in  1835.  It  is  true, 
that  in  addition  to  the  rights  and  privil^es  granted  by  the 
act  of  1872,  the  general  assembly  also  grantetl  to  the  new 
company,  by  that  act,  all  the  rights,  privileges,  immunities, 
property  and  franchises  belonging  or  attaching  to  the  Central 
Railroad  and  Banking  Company,  as  s])ecified  in  its  charter  of 
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1835,  but  the  acceptance  of  the  grants  contained  in  the  act  of 
1872  by  the  company  was  a  new  contract  with  the  state. 
There  was  a  new  consideration  obtained  by  the  company,  un- 
der the  charter  of  1872,  which  did  not  exist  under  the  charter 
of  lS35,  and  there  was  a  new  party  introduced  by  the  charter 
of  1^72  and  consolidated  with  the  company,   to- wit:   the 
Macon  and  Western  Railroad  Company ;  and  the  acceptance 
of  the  charter  of  1872  by  the  company,  upon  a  new  considera- 
tion, and  with  a  new  party  consolidated  into  the  company, 
was  such  a  novation  of  the  original  contract,  under  the  old 
charter,  as  put  an  end  to  it,  and  created  a  new  company  under 
the  charter  of  1872,  which,  under  the  general  law  of  the 
state,  will  not  expire  until  thirty  years  from  the  date  of  the 
charter :  See  Code,  section  2724,  as  to  novation  of  contracts. 
If,  however,  the  general  assembly  of  the  state,  by  the  act  of 
1872,  had  done  nothing  more  than  simply  reneweil  the  char- 
ter of  the  company,  granted  to  it  in  1835,  with  all  its  rights, 
privil^es,  immunities  and  franchises,  as  therein  specified, 
and  the  company  had  accepted  the  same,  would  it  not  have 
been  accepted  in  view  of  the  general  law  of  the  state  as  de- 
clared by  the  Code  of  1863?    But  the  act  of  1872  does  much 
more  than  that,  as  will  readily  be  perceived  by  referring  to 
its  provisions.     The  main  point  in  the  case  is,  whether  the 
grant  of  exemption  from  taxation,  as  specified  in  the  charter 
of  1835,  and  referred  to  in  the  act  of  1872  as  one  of  the 
privil^es  and  immunities  granted  to  the  company,  is  such  an 
executed  contract  between  the  state  and  the  company,  the  ob- 
ligation of  which  the  state  cannot  impair  by  withdrawing  the 
franchise  granted.     By  the  general  law  of  the  state,  at  the 
time  the  charter  of  August,  1872,  was  granted  by  the  general 
assembly,  consolidating  the  two  companies,  and  at  the  time  of 
its  acceptance^  the  state  had  reserved  the  right,  by  her  public 
law,  to  withdraw  the  franchise  granted,  unless  such  right  to 
withdraw  had  been  expressly  negatived  in  the  charter.     The 
4th  section  of  the  Code  declares,  that  in  the  construction  of 
all  statutory  enactments  of  this  state,  the  ordinary  significa- 
tion shall  be  applied  to  all  words,  except  words  of  art,  etc. 
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The  ordinary  signification  of  the  word  "franchise,"  as  de- 
fined by  Webster,  is  "a  particular  privil^e  or  right  granted 
by  a  prince  or  sovereign  to  an  individual,  or  to  a  number  of 
persons;  an  exemption  from  a  burden  or  duty  to  which  others 
are  subject."  In  a  legal  sense,  franchise  and  liberty  are  used 
as  synonymous  terms,  and  the  kinds  of  them  are  various  and 
almost  infinite:  2  Bl.  Com.,  37.  To  "  withdraw"  is  to  take 
away  what  has  been  enjoyed ;  to  take  from.  It  may  be  con- 
ceded that  the  company,  under  its  charter  of  1872,  had  as  one 
of  its  franchises,  granted  to  it  by  the  state,  the  right  to  be  ex- 
empted from  the  payment  of  a  higher  tax  than  one-half  of 
one  per  cent,  upon  its  annual  net  income;  still,  the  state  re- 
served the  right  (whether  wisely  or  unwisely,  is  not  a  question 
for  the  courts  to  decide)  to  withdraw  tliat  franchise  whenever, 
in  her  judgment,  the  public  interest  requireil  it,  without  im- 
pairing the  obligation  of  her  contract'  with  the  company,  as 
prohibited  by  the  constitution,  for  the  reason  that  the  com- 
pany accepted  the  grant  upon  that  condition;  that  was  a  part 
of  the  contract  between  the  state  and  the  company  when  it 
accepted  the  grant :  West  End  and  Atlanta  Street  Railroad 
Company  vs.  The  Atlanta  Street  Railroad  Company^  49  Geor- 
gia Reports^  151.  The  supreme  court  of  the  United  States 
fully  recognized  these  general  principles  in  Tomlinson  vs, 
Jessup,  15  Wallace's  Reports,  454 ;  Miller  vs.  The  State,  J6wi., 
478;  Holyoke  Company  vs.  Lyman,  Ibid,,  500.  In  the  case 
of  Tomlinson  vs.  Branch,  Ibid.^  460,  which  was  cited  by  the 
plaintiff  in  error,  it  was  held  by  the  court,  in  that  case,  that  the 
act  of  the  South  Carolina  legislature  of  1843,  authorizing  the 
consolidation  of  two  railroad  companies^  withdrew  the  char- 
ter from  the  operation  of  the  41st  section  of  the  act  of  1841, 
of  that  state,  providing  for  the  repeal  or  modification  of  char- 
ters granted  by  the  state ;  and  therefore,  that  case  does  not 
contravene  the  rulings  of  that  cotirt  in  the  other  cases  cited. 
This  charter  of  the  company  would  have  continued  for  thirty 
years  from  the  date  of  its  grant,  and  the  right  of  the  state  to 
withdraw  any  of  the  franchises  granted  by  it  to  the  company, 
is  not  expressly  negatived  in  it.  The  reasons  why  the  state  did 
Vol.  liv.  27. 
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not  negative  her  right  to  withdraw  any  of  the  franchises  grant- 
ed, do  not  appear.  The  general  assembly  may  have  thought 
that  inasmuch  as  the  Central  Railroad  and  Banking  Company 
had  enjoyed  the  exemption  from  taxation  at  a  higher  rate  than 
one-half  of  one  per  cent,  upon  its  net  annual  income  for  many 
years,  and  being  then  abundantly  able  to  take  care  of  itself, 
and  by  the  consolidation  of  another  company  with  it,  thereby 
increasing  its  power  and  strength  in  the  state  for  thirty  years, 
that  her  interest  required  that  she  should  reserve  to  herself 
the  right  to  withdraw  at  least  one  of  the  franchises  granted 
whenever,  in  her  judgment,  the  public  interest  should  demand 
it.  Whatever  may  have  been  the  reasons  which  operated  on 
the  mind  of  the  legislature  for  reserving  this  right  of  the  state 
in  making  the  giant,  is  not  now  a  question  for  the  courts 
to  determine.  Although  the  state  did  reserve  the  right,  in 
making  the  grant,  to  withdraw  the  franchise,  it  is  not  to  be 
presumed  that  she  would  exercise  that  right  captiously  or  un- 
justly, and  it  is  not  apparent  that  she  has  done  so.  The  state 
has  only -exercised  her  sovereign  power  of  taxation  by  taxing 
the  property  of  the  company  as  the  property  of  the  whole 
people  of  the  state  is  taxed,  and  not  otherwise,  and  cannot  tax 
it  otherwise  under  the  provisions  of  the  state  constitution,  if 
she  was  disposed  to  do  so. 

It  was  insisted  on  the  argument  for  the  plaintiffs  in  erro6 
that  inasmuch  as  this  court  had  decided  in  the  case  of  the 
Mechanics^  Bank  vs.  Heard,  37  Georgia  Reports,  401,  that  a 
corporation  could  not  voluntarily  surrender  its  franchises  to 
the  state  without  the  assent  of  the  legislature,  that  it  might 
be  compelled  to  continue  after  its  most  valuable  franchises 
had  been  withdrawn.  The  charter  in  that  case  was  granted 
prior  to  the  adoption  of  the  Code  of  1863.  This  court  never 
has  decided,  and  perhaps  never  will  decide,  that  when  the 
state  withdraws  any  of  the  franchises  granted  to  a  corpora- 
tion since  the  adoption  of  the  Code,  that  such  corporation, 
cannot  voluntarily  surrender  its  franchises  to  the  state,  as 
provided  by  the  1686th  section  thereof. 

3.  The  Southwestern  Railroad  Company  occupies  a  differ- 
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ent  position,  in  one  respect,  from  that  of  the  Central  Rail- 
road and  Banking  Company.  It  appears  from  the  evidence 
in  the  record,  that  the  act  providing  for  the  union  and  con- 
solidation of  the  Muscogee  Railroad  Company  with  the 
Southwestern  Railroad  Company,  under  the  charter  of  the 
latter  company,  was  passed  in  1856,  the  5th  section  of 
which  declared  that  the  act  should  not  go  into  operation 
until  there  should  be  a  vote  of  a  majority  of  two'-thirds  of 
the  stockholders  of  each  company  in  favor  of  the  union  and 
consolidation/  and  of  the  provisions  of  the  act,  which  was 
not  done  until  1868,  and  the  consolidation  of  the  two  roads 
did  not  take  place  until  November,  1868.  The  act  authoriz- 
ing the  consolidation  of  the  two  roads  was  not  accepted  by 
the  stockholders  thereof  until  1868,  and  did  not  become  a 
contract  between  the  state  and  the  Southwestera  Railroad 
Company  until  that  time,  which  was  subsequent  to  the  adop- 
tion of  the  Code  in  1863.  The  contract  was  therefore  con- 
summated, in  view  of  the  public  law  of  the  state  as  it  existed 
at  that  time,  and  the  exercise  of  the  taxing  power  of  the  state,  as 
provi<led  by  the  act  of  February,  1874,  did  not  impair  the 
obligation  of  that  contract,  as  prohibited  by  the  constitution 
of  the  United  States.  What  has  been  said  in  relation  to  the 
act  consolidating  the  Macon  and  Western  Railroad  Company 
with  the  Central  Railroad  and  Banking  Company,  is  also  ap- 
plicable to  the  act  consofidating  the  Muscogee  Railroad  Com- 
pany with  tiie  Southwestern  Railroad  Compaiiy. 

4.  The  Augusta  and  Savannah  Railroad  Company  was 
chartere<l  by  the  general  assembly  of  the  state,  in  1838,  be- 
fore the  adoption  of  the  Code  of  1863.  By  the  13th  section 
of  its  charter  it  is  provided  "that  said  railroad,  and  the  prop- 
erty of  said  company,  shall  not  be  subject  to  be  taxed  higher 
than  one-half  of  one  per  cent,  on  its  annual  income."  The 
defendant  alleged  in  its  affidavit  of  illegality  to  the  execution 
issued  against  it  by  the  state,  reciting  the  exemption  in  its 
charter,  that  the  act  of  1874,  under  the  provisions  of  which 
the  execution  against  its  property  was  issued,  was  unconstitu- 
tional and  void,  because  it  impaired  the  obligation  of  its  con- 
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tract  made  with  tlie  state,  on  the  statement  of  facts  contained 
in  the  record.  The  counsel  for  the  state  demurred  generally 
to  the  defendant's  affidavit  of  illegality,  which  demurrer 
was  overruled  by  the  court,  and  the  affidavit  of  ill^ality  sus- 
tained. 

When  the  state  made  the  grant  to  the  defendant,  contained 
in  its  charter,  and  the  same  was  acoeptedy  it  becai;ne  an  exe- 
cuted contract  between  the  state  and  the  defendant,  which  the 
state,  under  the  law  as  it  then  existed,  could  not  impair  its 
obligation  by  withdrawing  the  franchise  granted,  as  she  at- 
tempted to  do,  by  the  passage  of  the  act  of  1874;  and'so  far 
as  said  act  was  applicable  to  the  defendant's  franchise,  as  spec- 
ified in  the  grant,  exempting  its  railroad  and  property  from  a 
higher  rate  of  taxation  than  one-half  of  one  per  cent.,  it  did 
impair  the  obligation  of  the  contract,  and  as  to  that  contract, 
was  unconstitutional  and  void,  the  state  not  having  reserved 
the  right  to  withdraw  the  franchise  granted,  at  the  time  the 
grant  was  accepted  by  the  company. 

Afler  a  careful  examination  of  the  questions  made  in  the 
record,  the  conclusion  is,  first,  tliat  the  act  of  the  24th  of  Au- 
gust, 1872,  consolidating  the  two  railroad  companies  under 
the  name  and  charter  of  the  Central  Railroad  and  Banking 
Company  of  Greorgia,  created  a  new  corporation,  for  the  spe- 
cific purposes,  as  therein  declared,  and  as  no  time  was  speci- 
fied in  the  act  for  its  continuance,  it  would  not  expire,  under 
the  general  law  of  the  state,  until  the  end  of  thirty  years 
from  the  date  of  the  act.  Second,  the  fact  that  all  the  rights, 
privileges,  immunities  and  franchises  of  the  Central  Railroad 
and  Banking  Company,  as  specified  in  its  old  charter,  were 
conferred  by  the  act  of  1872  upon  the  new  company,  those 
rights,  privileges,  immunities  and  franchises,  were  granted  by 
the  act  to  the  new  company  in  the  same  manner,  and  had  the 
same  legal  effect,  as  if  the  same  had  been  specifically  enumer- 
ated in  the  body  of  the  new  act,  and  when  accepted  by  the 
company,  were  accepted  in  view  of  the  provisions  of  the  1682d 
section  of  the  Code,  and  therefore  the  state  reserved  the  right 
to  withdraw  the  franchise  as  to  the  exemption  from  taxation, 
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as  she  has  done;  and  such  withdrawal  did  not  impair  the  ob- 
ligation of  her  contract  with  the  company  as  prohibited  by 
the  constitution  of  the  United  States,  and  the  same  principles 
are  applicable  to  the  Southwestern  Railroad  Company.  Third, 
the  Augusta  and  Savannah  Railroad  Company,  standing  upon 
its  original  charter  as  it  was  granted  and  accej^ted  prior  to  the 
adoption  of  the  Code  in  1863,  the  state  could  not,  by  the  act 
of  1874,  withdraw  any  of  the  franchises  granted  to  that  com- 
pany, without  impairing  the  obligation  of  her  contract  with 
it,  she  not  having  reserved  the  right  to  do  so  when  the  con- 
tract was  made.  The  1682d  section  of  the  Code  of  1863, 
not  being  a  part  of  the  public  law  of  tiie  state  at  that  time, 
did  not  enter  into  and  constitute  any  part  of  the  contract  be- 
tween the  state  and  that  company. 

Let  the  judgment  of  the  court  below,  in  the  three  cases 
mentioned  in  this  opinion,  be  affirmed. 

McCay,  Judge,  concurring. 

1st.  Assuming  tliat  under  the  original  charters  of  these  com- 
panies, the  Central  Railroad  and  the  Southwestern  Railroad, 
they  were  exempt  from  taxation  at  a  higher  rate  than  one-half 
of  one  per  cent,  on  the  net  income  of  each,  and  that  it  was 
not  competent  for  the  legislature  to  take  away  that  privilege, 
it  is  my  judgment  that  under  the  several  acts  providing  for 
the  consoli<lation  of  the  Central  Railroad  Company  and  the 
Macon  and  Western  and  the  Southwestern  and  Muscogee 
Railroads,  two  new  corporations  were  created,  and  tjiat  these 
new  companies,  whilst  they  had  the  same  exemption,  yet  they 
each  held  it  subject  to  be  withdrawn,  as  declared  in  section 
1682  of  the  Code.  That  section  is  in  these  words :  "In  all 
cases  of  private  charters  hereafter  granted,  the  state  reserves 
the  right  to  withdraw  the  franciiise,  unless  such  right  is  ex- 
pressly negatived  in  the  charter."  It  is  not  denied  that  these 
companies  had,  after  the  consolidation,  every  right  granted  in 
their  original  charters.  The  point  made  against  them  and 
upon  which  the  state  of  Georgia  rests  her  right  is,  that  after 
the  consolidation,  they  held  these  rights,  not  by  virtue  of  the 
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old  charter,  but  by  virtue  of  and  under  the  consolidating  acts, 
and  so  holding  them,  that  they  only  hold  them  at  the  will  of 
the  state.  That  holding  them  under  a  grant  of  a  date  subse- 
quent to  first  of  January,  1863,  (when  tlie  Code  went  into 
effect,)  the  legislature  may  repeal  that  law  and  take  away 
tl»at  grant. 

It  18  claimed  on  the  part  of  the  state  that  the  necessary- 
legal  and  inevitable  eflfect  of  the  consolidating  act,  and  the  ac- 
ceptance of  it  by  the  two  corporations,  was,  in  each  case,  a  sur- 
render by  the  companies  to  the  state  of  their  old  charters  and 
the  acceptance  of  a  new  charter,  and  that  this  new  charter, 
though  it  re-granted  all  the  rights,  privileges  and  immunities 
of  each  of  tlie  old  charters  to  tlie  consolidated  company,  is, 
as  it  is  of  a  date  subsequent  to  the  Code,  subject  to  the  pro- 
visions of  section  1682  of  that  Code.  Whether  tliis  be  so  is 
the  great  question  we  have  to  determine. 

Do  these  companies  hold  their  franchises  under  their  ori- 
ginal charters,  or  do  they  hold  them  under  the  consolidating 
acts?  If  their  tenure  be  under  the  consolidating  acts,  the 
state  has  a  right  of  repeal;  if  under  their  charters,  the  state 
has  not.  It  occurs  to  me  that  the  decision  of  this  question 
turns  very  materially  on  the  meaning  of  the  word  consolida- 
tion, as  applied  to  two  or  more  corporations.  Such  an  appli- 
cation of  the  word  is  not  only  new  but  seems  to  be  confined  to 
the  United  States.  In  England  they  use  the  word  amalga- 
mation to  express  something  of  tlie  same  idea,  though  even 
that  word,  as  used  in  England,  does  not  seem  to  have  any 
certain  and  defined  meaning.  It  may  mean  a  mere  sale  of 
the  assets  and  business  of  one  company  to  anotlier,  ox  it  may 
mean  the  abandonment  by  two  companies  of  their  respective 
articles  and  the  formation  of  a  new  one,  composed  of  the 
members  of  the  two  old  ones.  Dr.  Brice,  in  his  book  on 
Ultra  Fires,  commences  his  chapter  on  amalgamation  of  rail- 
roads by  a  discussion  of  the  civil  law  doctrine  of  novation,  as 
when  A  owes  B,  and  B.  owes  C,  and  there  is  a  novation  of 
the  contract,  so  as  that  A  becomes  the  debtor  of  C,  and  the 
debt  from  A  to  B^  as  well  as  the  debt  from  B  to  C,  becomes 
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extinct:  See  Brice's  TJltra  Vires,  509,  and  note.  The  act 
of-.1833  and  1834,  Vic,  c.  61,  seems  to  treat  "amalgama- 
tion" and  "transfer  of  business"  as  distinct.  The  latter  case 
is  treated  as  a  purchase,  the  former  as  a  combination.  In  this 
country  I  have  not  been  able  to  find  a  case  where  the  word 
amalgamation  is  used.  Here  the  word  consolidation  is  com- 
mon; but  so  fiir  as  I  have  been  able  to  find,  it  is  only  used 
in  cases  where  there  is  a  complete  merger  of  two  compa- 
nies. In  McMahon  vs.  Morrisoli,  16  Indiana,  172;  Laurence 
vs.  Lebanon  Railroad  Company,  30  Penn.  St.,  42;  and  in 
Pausel  vs.  Northern  Mississippi  Railroad  Company,  42  Miss., 
63,  this  term  consolidation  is  defined  "a  diasolution  of  the  old 
corporations,"  and  at  the  same  instant  the  creation,  of  a  new, 
with  property,  liabilities  and  stockholdere  derived  from  those 
thus  passing  out  of  existence.  The  language  of  the  act  of  Au- 
gust 24,  1872,  is  that  the  companies  shall  be  consolidated, 
united,  "  that  the  Macon  and  Western  Railroad  Company  and 
the  Central  Railroad  and  Banking  Company  of  Georgia  be, 
and  they  are  hereby  authorized  and  empowered  to  unite  and 
consolidate  the  stock  of  the  said  two  companies,  and  oM  the 
rights,  privileges,  immunities,  property  and  franchises  belong- 
ing or  attaching  to  said  companies  under  the  name  and  char- 
ter of  the  said  the  Central  Railroad  and  Banking  Company 
of  Georgia,  in  such  a  manner  as  that  each  and  every  owner 
and  holder  of  shares  of  capital  stock  of  the  Macon  and  West- 
ern Railroad  Company  shall  be  entitled  to  and  receive  an 
equal  number  of  shares  of  the  consolidated  company." 

Both  companies  are  empowered  '*  to  consolidate"  and  form 
a  union.  Care  is  taken  that  tlie  debts  of  both  the  organiza- 
tions shall  become  the  debts  of  the  new.  The  stock  to  be 
issued  to  the  Macon  and  Western  stockholders  is  to  be  stock 
in  the  consolidated  company.  This  language  is  entirely  in- 
consistent with  the  idea  insisted  upon  by  the  plaintiffs  in  error, 
to-wit:  that  the  act  merely  intended  to  allow  a  purchase 
by  the  Central  Railroad  Company  of  the  Macon  and  West- 
ern. Why  call  the  company  the  consolidate<l  company? 
Why.  provide,  as  is  done  in  section  2,  for  official  action  by 
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both  companies,  either  iu  a  shareholders'  meetiDg  or  by  writ- 
ten authority .  to  the  directors?  Why  take  pains  to  capy 
over  to  the  new  company  the  debts  of  both  the  old  ones  ?  It 
is  impossible  to  conceive  of  consolidation  if  this  be  not  one. 
The  act  itself  calls  it  so.  The  two  companies  do,  in  &ct,  be- 
come one.  There  is,  it  is  true,  no  express  provision  that  the 
old  companies  cease  to  exist,  but  that  is  the  necessary  effect  of 
the  arrangement.  Nobody  pretends  tliat  the  Macon  and 
Western  Company  is  in  existence,  but  there  is  no  express  lan- 
guage of  the  act  so  declaring.  It  has  ceased  to  exist,  simply 
because  all  its  stock,  franchises,  debts,  and  rights,  are  absorbed 
in  the  consolidated  company.  Why  is  not  this  just  as  true  of 
the  old  Central  Railroad  Company  ?  Had  a  new  name  been 
taken,  nobody  would  for  a  moment  have  supposed  that  the 
old  Central  Railroad  Company  did  not  go  out  of  existenoe 
precisely  .as  did  the  Macon  and  Western.  The  stockholders 
of  both  are  equal  stockholders  iu  the  new  company — theoon* 
solidated  company — all  the  debts  of  both  are  to  be  assumed 
by  and  be  binding  on  the  consolidated  company,  and  all  ben- 
efits and  rights  of  both  are  to  accrue  to  and  vest  in  the  same. 
Why  this  singular  language,  why  should  care  be  taken  to 
carry  over  to  the  consolidated  company  the  debts  and  liabili- 
ties of  both  the  Central  and  Southwestern  companies  as  well 
as  the  rights  and  benefits?  There  is,  too,  something  in  section 
3d  which  to  my  mind  adds  force  to  these  ideas.  That  section 
provides  that  when  the  assent  of  the  stockholder  shall  be 
had,  the  directors  of  both  corporations  shall  *^  complete  said 
union  and  consolidation,  and  certify  the  same  to  his  excellency 
the  governor  of  this  state,  to  be  filed  in  the  office  of  the  sec- 
retary of  state.''  Why  this  formal  provision  for  having  this 
*^  union  and  consolidation  "  part  of  tiie  public  records  ?  Such 
a  proceeding  fits  aptly  with  the  idea  of  a  surrender  of  the  old 
charters  and  the  acceptance  of  the  new.  Just  such  a  thing 
would  have  been  provided  had  such  surrender  and  accept- 
ance been  the  intent  of  the  legislature.  I  doubt  if  in  all  the 
"amendments,"  however  important,  that  have  been  passed  to 
the  charters  of  corporations  in  this  state,  the  acceptance  of 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1S75.         417 

The  Central  Railroad  and  Banking  Company  vs.  The  State  of  Georgia. 

the  amendment  lias  been  required  to  be  so  formally  made. 
Indeed,  to  take  this  act  altogether,  it  would  be  very  difficult 
to  use  language  more  apt  to  merge,  amalgamate,  consoli- 
date, both  of  these  original  corporations,  into  a  new  one^  and 
entirely  to  abandon  the  ol<l  companies.  Take  the  words  of 
the  4th  section,  especially  the  last  clause,  defining  the  rights 
of  the  Macon  and  Western  shareholders.  It  says :  "  which 
new  certificate  shall  entitle  the  holder  thereof  to  the  same 
rights,  privileges  and  benefits,  as  attach  to  holders  of  stock 
now  (at  the  date  of  the  act  and  before  the  union,)  held  by  the 
shareholders  in  said  companies  or  either  of  them.  By  the  very 
terms  over  and  over  again  repeated,  the  stockholders  of  both 
of  these  companies,  become  stockholders  in  the  road  from 
Savannah  to  Atlanta.  Each  stockholder  of  each  company 
keeps  all  his  old  rights,  powers,  and  privileges  as  to  the  road 
of  his  old  company,  and  gets  new  rights  in  the  consolidated 
company. 

As  to  the  debts  of  both  the  old  companies,  there  is  a  clear 
novation  by  the  express  terms  of  the  act ;  the  consolidated 
oompany  undertakes  to  pay  all  the  debts  and  liabilities  of  6o(A 
of  the  old  companies,  and  upon  all  eontraots  where  rights  ac- 
crue to  either  of  the  old  companies  the  consolidated  company 
is  to  have  the  benefit  of  them.  The  Macon  and  Western 
Railroad  Company  has  ceased  to  exist,  simply  because  its 
property  and  franchises,  its  debts  and  liabilities,  are  transfer- 
red to  the  conaoHdcUed  company;  and  precisely  the  same  thing 
is  true  of  the  old  Central  Railroad  and  Banking.  Company, 
for  by  the  express  terms  of  the  act,  its  rights,  privileges,  im- 
munities, property  and  franchises,  its  debts  and  liabilities,  and 
all  benefits  and  rights  arising  under  any  of  its  contracts,  are 
transferred  to  the  consolidated  company. 

As  I  have  said,  it  is  significant  that  the  act  itself,  not  only 
transfers  the  debts,  liabilities,  rights  and  benefits,  etc.,  of  both 
companies  over  but  does  it  to  the  consolidated  company.  So 
that  this  act  not  only  authorizes  the  consolidation  of  the  two 
companies,  which  ipso  fado^  according  to  the  authorities,  and 
to  the  actual  meaning  of  the  word,  involves  the  surrender  of 
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both  the  old  charters  and  the  acceptance  of  a  Dew  one.  But 
tl»e  details  of  the  act — the  words  used — show  that  this  was 
the  clear  contemplation  of  the  legislature  in  passing  the  bill 
and  granting  the  authority.  The  15th  section  of  the  act  of 
parliament  of  1870,  in  reference  to  life  insurance  companies, 
has  an  expression  in  it  that  exactly  conveys  the  idea  I  intend 
to  express.  The  expression  is  this:  When  an  amalgamation 
takes  place  between  two  companies,  or  when  the  business  of 
one  company  is  transferred  to  another,  ihe  eombined  company ^ 
or  the  purchasing  company  shall,  etc.  Was  the  union  of  the 
two  coni]>anies,  the  Central  and  the  Macon  and  Western,  a 
combination  or  a  purchase?  Were  they  contractors,  by  which 
one  became  bound  to  the  other,  or  by  which  the  Central  Rail- 
road Company  undertook  a  duty  to  the  stockholders  of  the 
Macon  and  Western?  Clearly  this  latter  was  not  the  case. 
The  assent  of  the  legislature  having  been  given,  and  the  as- 
sent of  the  stockholders  obtained,  the  directors,  of  each  com- 
pany officially  "consolidated,"  and  under  the  corporate  seals  of 
each  company  certified  that  consolidation  to  the  governor.  It 
is  not  a  sale,  not  a  transfer  of  the  Macon  and  Western  to  the 
Central,  it  is  the  mutual  meeting,  blending,  union — oonfloli- 
dation  of  both  in  a  new  consolidated  company.  The  Central 
loses  its  identity  just  as  completely  as  the  Macon  and  West- 
ern. The  act  of  both  is  the  same.  On  the  filing  of  the  cer- 
tificate the  stockhohlers  of  both  the  old  companies,  no  longer 
stockholders  in  a  road  from  Macon ^  to  Savannah  or  from 
Macon  to  Atlanta,  are  stockholders  in  a  road  from  Savan- 
nah to  Atlanta,  stockholders  in  the  consolidated  company. 
There  is  not  a  word  in  the  act  authorizing  the  then  Central 
Railroad  and  Banking  Company  to  work  a  railroad  from  Ma- 
con to  Atlanta.  Its  old  charter  is  not  amended,  and  that  old 
company,  if  it  still  exists,  is  to-day  exercising  a  franchise  not 
granted  to  it  by  law. 

The  consolidated  company  has  the  right  to  work  a  road 
from  Savannah  to  Atlanta,  but  it  is  not  the  Central  Railroad 
and  Banking  Company,  chartered  in  1835;  nor  is  it  the  Ma- 
con and  Western  Railroad  Company,  but  it  is  the  consolidated 


Digitized  by  VjOOQIC 


ATLANTA,  JANUARY  TERM,  1875.        419 

The  Central  Railroad  and  Banking  Company  vs.  The  State  of  Georgia. 

company  formed  under  the  act  of  August  24th,  1872,  and 
clothed  with  the  full  franchise,  on  the  filing  of  the  certificate 
of  its  formation  or  consolidation  with  the  governor,  as  pre- 
scribed by  the  act.  A  mere  looker  on,  who  sees  the  Central 
Railroad  and  Banking  Company  working  the  road  from  Ma- 
con to  Atlanta,  might  suppose  the  charter  had  been  amended, 
and  the  franchise  extended.  But  we  find  no  such  extension 
in  the  act  of  August  24th,  1872.  The  Macon  and  Western 
Railroad  is  to-day  working  a  road  from  Atlanta  to  Savannah, 
just  as  much  as  the  old  Central  Railroad  Company  is.  The 
truth  is,  neither  is  doing  it.  A  new  company,  formed  under 
the  consolidating  act  and  springing  into  existence  on  the  trans- 
mission* of  the  certificate  of  consolidation  to  his  excellency, 
the  governor,  to  be  filed,  as  other  acts  of  incorporation  are, 
with  the  secretary  of  state ;  a  consolidated  company,  taking 
for  its  name  the  Central  Railroad  and  Banking  Company,  is 
the  entity  that  is  operating  the  two  roads  now  consolidated 
into  one. 

2d.  The  doctrine  is  now  well  establishe<l  by  numerous  de- 
cisions, that  if  the  state,  in  granting  a  charter,  reserve  the 
right  to  repeal,  the  right  exists  without  qualification.  That 
is  the  bargain,  and  though  there  are  decisions  that  this  right 
has  limitations,  yet  the  current  of  authority  is  the  other  way. 
Perhaps,  too,  all  the  cases  are  reconcilable,  by  admitting  that 
the  repeal  cannot  affect  rights  between  the  corporations  and 
third  persons,  arising  under  the  charter.  And  this,  it  seems 
to  me,  is  the  logic  and  common  sense  of  the  matter.  A  bar- 
gain is  a  bargain.  Those  who  enter  upon  the  enterprise  do 
so  with  their  eyes  open.  I  do  not  see  how  any  limitation 
can  exist,  even  if  by  the  law  of  the  state,  as  was  the  com- 
mon law,  the  real  estate  goes  to  the  state  on  the  dissolution. 
I  see  no  reason  why  the  state  has  not  a  right  to  exercise  the 
privilege  reserved  in  the  charter.  As  I  have  said,  those  who 
make  the  venture,  accept  and  act  upon  the  charter,  do  so  at 
their  own  hazard  ;  they  take  the  risk  like  other  people  who 
undertake  enterprises,  the  success  of  which  turns  upon  the 
permanence  of  particular  laws.     So,  too,  it  is  well  settled,  that 
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when  there  is  a  general  law  declaring  all  charters  granted 
after  its  passage,  repealable,  it  is  not  a  violation  of  the  obliga- 
tion of  the  contract  between  the  state  and  a  corporation  to  re« 
peal  a  charter  so  granted.  The  conti*act  is  entered  into  un« 
der  the  general  law,  reserving  the  right  of  repeal,  and  the  ad- 
venturers take  the  charter  with  such  a  construction  upon  the 
grant.  A  charter  so  granted  stands  on  the  same  footing  as 
though  the  right  to  repeal  was  reserved  in  the  charter.  The 
law  declaring  the  right  of  repeal  is  a  rule  of  construction. 
An  analogus  case  may  be  found  in  section  1688  of  the  Code, 
which  declares  that  all  charters  expire  at  the  end  of  thirty 
years,  unless  otherwise  specially  provided.  At  common  law, 
charters  were  perpetual.  Under  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  Dartmouth  College  case, 
charters  were  held  here,  on  this  principle,  to  be  perpetual  and 
irrepealable.  But  our  l^islature  has  repealed  this  common 
law  rule,  and  declared  charters  not  perpetual. 

Ist.  It  limits  them  to  thirty  years,  when  they  expii'e,  with- 
out more.. 

2d.  Itdeclares,a8aruleofiaw,that  the  legislature  may  repeal 
them,  and  the  contract,  like  all  other  contracts,  is  entered  into 
under  the  general  law.  As  a  matter  of  course,  this  being  only 
a  layir,  the  l^islature  may  alter  it,  and  so  the  Code  provides 
that  all  charters  are  repealable,  unless  it  be  expressly  provided 
in  any  charter  to  the  contrary;  unless,  in  other  words,  the 
law  is  repealed  so  &r  as  that  charter  is  concerned.  It  results, 
therefore,  that  in  any  state  where  this  general  law  exists,  any 
charter  in  which  it  is  not  expressly  declared  that  it  is  irre- 
pealable, is  subject  to  the  l^islative  will  just  as  though  it 
were  specifically  provided  in  the  charter:  47  Maine,  34;  32 
N.  J.  L.,  134 ;  21  N.  Y.,  9;  55  Penn.St.,462;  3  Bush,  Ky., 
592.  See  also  Tomlinson  vs.  Jessup,  15th  Wallace,  457; 
where  the  law  is  so  distinctly  held. 

3d.  But  it  is  said  that  whilst  it  may  well  be  that  the  charter 
is  repealable,  it  does  not  at  all  follow  that  it  is  competent  to 
take  away  a  part  of  it.  The  right  to  destroy  may  exist,  and 
yet  the  legislature  has  not  a  right  to  maim.    But  does  not 
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the  right  to  repeal  include  the  right  to  modify?  Does  not 
the  greater  include  the  less?  Perhaps  there  might  be  strength 
in  this  position,  if  charters  in  this  state  stood  as  they  do  at 
common  law.  If  it  were  competent  for  the  state  to  compel  a 
corporation  to  exercise  its  functions,  perhaps  it  migl^t  well  be 
said,  that  the  state  could  not  take  away  a  part  and  insist  on 
the  corporation  exercising  what  remains.  But  our  Code,  sec- 
tion 1685,  authorizes  a  corporation  to  surrender  its  franchises. 
It  was  argued  that  the  decision  in  the  case  of  Th^  Mechanics' 
Bank  V8.  Heardf  37  Georgia,  401,  is  contrary  to  this.  But 
that  charter  was  one  grante<)  before  the  Code,  and  was  irre- 
pealable.  This  court  has  not  held  that  a  cori)oration  created 
since  the  Code  may  not  surrender  its  frandiises  without  the 
consent  of  the  state.  Indeed,  such  a  right  would  seem  to 
follow  from  the  reservation  of  the  right  to  repeal.  A  con- 
tract ought  to  be  equal,  and  it  was  doubtless  just  because  the 
right  to  re{>eal  was  reserves!  that  the  section  authorizing  a 
surrender  was  made  a  part  of  the  system.  If,  then,  the  legis- 
lature has  a  right  to  withdraw  the  whole  franchise,  it  is  with- 
in its  sphere  to  withdraw  a  part.  If  the  stockholders  do  not 
desire  to  keep  what  is  left  they  can  surrender.  But  at  best 
this  objection  id  only  a  formal  one.  If  the  right  to  repeal 
exists  the  legislature  may  clearly,  at  its  pleasure,  enact  that 
the  charter  shall  be  repealed,  unless  the  cor()oration  consent 
to  pay  t^xes  like  other  people,  and  practically  this  would, 
without  doubt  be  the  consequence  were  this  case  to  turn  solely 
on  the  point  that  this  is  not  a  repeal  but  only  a  modification. 

But  there  is  another  section  of  the  Code  which  is  pertinent 
to  this  discussion.  Section  1651  of  the  Code  is  as  follows: 
"Persons  are  either  real  or  artificial.  The  latter  are  the 
creatures  of  the  law,  and  except  so  far  as  the  law  forbids  it, 
subject  to  be  changed,  modified  or  destroyed.'^ 

Now,  here  is  a  clear  declaration  of  the  right  to  modify, 
change  or  destroy,  unless  the  law  forbids  it.  Evidently  the 
codifiers  had  the  very  provisions  found  in  sections  1682  and 
1683,  in  mind.  As  to  private  charters  granted  before  the  Code^ 
the  law,  tO'Wit:  the  constitution  of  the  United  States  forbid 
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the  repeal  or  modification.  As  to  private  charters  granted 
since  the  Code,  the  legislature  might  forbid  it  by  so  expressly 
contracting  in  the  charter.  Both  these  [)rovisions  ought  to  be 
taken  together.  They  were  the  product  of  one  mind,  at  the 
same  time,  and  by  taking  them  together  it  seems  to  me  that 
the  law  maker  most  surely  used  the  word  "withdraw"  in  sec- 
tion 1682,  with  the  idea  that  it  included  the  right  expressly 
declared  in  section  1651,  to  change  and  modify  as  well  as 
destroy. 

The  Southwestern  Railroad  Company  stands  on  the  same 
footing  as  the  Central.  In  both  cases  the  intent  was  not  a 
purcliase  but  a  consolidation.  This  is  the  very  language  use<I, 
and  this  the  effect  of  tlie  thing  done  in  both  cases.  In  my 
judgment,  and  according  to  the  authorities,  this  consolidation 
can  only  be  done  by  the  dissolution  of  both  companies  and 
the  creation  of  a  new,  under  such  name,  and  charter  as  the 
act  of  consolidation  requires.  This  is  the  legal,  necessary 
effect  of  a  consolidation.  The  authority  to  consolidate  is  a 
legislative  authority  to  surrender  the  old  and  take  up  the 
new;  and  when  the  companies  do  consolidate,  the  old  is 
surrendered  and  the  new  accepted.  Nor  is  there  anything 
in  the  point  that  the  authority  to  consolidate  was  granted 
before  the  Code.  The  consolidation  was  after  the  adoption 
of  the  rule  changing  the  common  law  presumption  that  char- 
ters are  perpetual  unless  limited  in  terms.  The  act  permit- 
ting the  consolidation  was  not  a  charter  until  accepted.  Un- 
til then  it  was  subject,  even  under  the  old  law,  to  repeal  or 
modification  at  the  will  of  the  state.  No  right  had  vested, 
no  contract  had  been  entered  into.  It  was  a  mere  proposition. 
The  sections  of  the  Code  to  which  I  have  referred  modified 
this  proposition.  Under  the  oflfer,  as  the  law  stood,  to-wit: 
the  common  law,  there  was  no  limit  as  to  time,  and  under  the 
constitution  of  the  United  States  the  charter,  being  thus  un- 
limited, would  have  been  irrepealable  if  accepted.  But  be- 
fore the  acceptance  this  common  law  was  altered.  There  was 
a  limit  fixed  of  thirty  years,  and  besides,  it  was  provided,  un- 
der the  two  sections  of  the  Code  to  which  I  have  alluded, 
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that  a  charter  might  be  modified  or  withdrawn.  That  the 
grant  was  nothing  till  accepted  is  well  settled :  Dartmouth 
College  vs,  Woodwanl,  4  Wbeat.,  518;  State  vs.  Dawson,  16 
Indiana,  40;  Kennebec  Bank  vs.  Richardson,  1  Greenleaf^  81. 


The  State  of  Georgia,  plaintiflf*  in  error,  vs.  The  Geor- 
GiA  Railroad  and  Banking  Company,  defendant  in 
error.  ^ 

1.  By  the  original  charter  of  the  Georgia  Railroad  and  Banking  Company  it 
was,  in  terms,  provided  that  "  the  stock  of  said  company  and  its  branches, 
shall  be  exempt  from  taxation  for  seven  years  from  the  completion  of  said 
railroads,  or  any  one  of  them,  and  after  that,  shall  be  subject  to  a  tax  of  not 
exceeding  one-half  of  one  per  cent,  per  annum  on  the  net  proceeds  of  their 
investments :" 

Held,  that  under  the  settled  rules  of  construction,  it  was  competent  for  the 
legislature  to  grant  this  exemption,  and  forming,  as  it  does,  a  portion  of  the 
contract  of  incorporation,  any  repeal  of  it  by  the  legislature,  without  the 
consent  of  the  corporation,  is  in  violation  of  article  i,  section  lo,  paragraph  i 
of  the  constitution  of  the  United  States  prohibiting  any  state  from  passing 
any  law  impairing  the  obligation  of  contracts. 

2.  None  of  the  acts  of  the  leg^islature  of  this  state  which  have  been  accepted 
by  the  Georgia  Railroad  and  Banking  Company,  passed  since  the  adoption 
of  the  Code,  have  brought  said  charter,  so  far  as  its  investments  in  said  road 
and  its  necessary  incidents  are  concerned,  within  section  1636  of  said  Code 
of  1863. 

3.  The  tax  act  of  1874,  taxing  the  railroads  of  this  state  upon  the  property 
belonging  to  them,  as  other  property  of  the  citizens  of  this  state  is  taxed, 
is,  so  far  as  the  Georgia  Railroad  Company  is  concerned,  as  to  its  railroad 
and  appurtenances,  unconstitutional  and  void. 

4.  Bonds  and  other  property  of  said  company  not  forming  any  part  of  the 
railroad  or  its  appurtenances,  are  subject  to  taxation  as  the  property  of  other 
citizens. 

Constitutional  law.  Contracts.  Charters.  Tax.  Before 
Judge  Hopkins.  Fulton  Superior  Court.  October  Term, 
1874. 

A  report  of  this  case  unnecessary. 

N.  J.  Hammond,  attorney  general ;  R.  Toombs,  for  the 
plaintiff  in  error. 
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W.  H.  Hull;  Hillyer  &  Brother,  for  the  defendant. 
McCay,  Judge. 

1.  Were  this  a  new  question  I  should  not  hesitate  to  hold 
that  it  was  not  competent  for  the  general  assembly  of  this 
state  to  enter  into  any  contract  with  the  corporators  of  the 
Georgia  Railroad  and  Banking  Company,  to  exempt  the  cor- 
poration,, permanently,  from  taxation,  nor  to  fix  a  limit  be- 
yond which  the  corporation  should  not  be  taxed.  It  is  a 
principle  deducible  from  the  nature  of  legislative  bodies  that 
one  legislature  cannot  fix  a  limit  to  the  legislative  power  of 
another  and  subsequent  legislature.  This  only  the  people,  in 
their  sovereign  capacity,  can  do.  This  is  the  object  and  the 
function  of  the  constitution  alone.  If  a  mere  legislative  body- 
can  do  this  in  one  particular,  why  may  it  not  do  so  in  an- 
other? If,  by  a  contract,  a  legislature  may  impose  limits 
upon  the  power  of  a  subsequent  legislature  to  tax,  why  may 
it  not  by  contract,  limit  also,  its  power  to  establish  courts, 
regulate  the  mode  of  making  private  contracts,  the  making  of 
wills,  the  descent  of  property,  or  any  other  of  the  legislative 
duties,  cast  by  the  constitution  upon  this  branch  of  the  gov- 
ernment, established  to  conduct  the  affairs  of  the  state?  The 
taxing  power  is  especially  a  duty,  which,  from  the  Jiature  and 
necessity  of  it,  it  is  of  the  utmost  importance  shall  remain  to 
each  legislature  intact,  except  as  the  people  have,  in  their  sov- 
ereign capacity,  .seen  fit  to  restrict  it.  This  power  is  the  very 
life  of  the  state — ^a  necessity  for  its  very  existence,  since  we  can 
never  know'  what  the  future  may  have  in  store.  And  if,  by 
contract,  a  legislature  may  stipulate  that  one  man,  or  one  cor- 
poration, shall  enjoy  either  an  entire  or  partial  exemption  from 
this  necessary  burden^  where  is  the  hindrance  to  the  power 
of  one  legislature  to  grant,  by  contract,  this  exemption  to  a 
set  of  men,  to  the  land  owners,  the  railroad  proprietors,  or 
indeed,  to  any  extent,  either  of  persons  or  property? 

In  the  early  history  of  this  country,  before  the  subject  was 
fully  understood,  and  especially  before  the  Dartmouth  Collie 
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case,  our  legislatures,  modeled  as  they  were  upon  the  pattern 
of  the  Parliament  of  Great  Britain,  were  not  so  careful  to 
scan  the  legislation  they  adopted,  knowing  that  if  evil  conse- 
quences to  the  state  should  ensue,  it  was  competent  for  a  sub- 
sequent legislature  to  undo  the  knot  by  which  the  state  was 
bound.  But  under  the  disability  the  decision  in  the  Dart- 
mouth College  case  puts  upon  the  legislative  power  it  now 
often  happens  that  in  a  thoughtless  hour  the  state,  with  but  a 
nominal  consideration,  is  shorn  of  its  most  important  prerog- 
atives. It  becomes,  therefore,  of  the  greatest  im2x>rtance  to 
inquire  if  there  be  no  limit  to  this  capacity  of  one  legislature 
to  bind  another.  Is  the  whole  power  of  the  people,  the  vital 
existence  of  the  state,  its  whole  legislative  capacity,  capable 
of  being  thus  hampered,  bartered  away,  sold  to  a  corporation? 
Where  is  the  limit?  or  is  there  none?  Can  it  be  that  under 
that  clause  of  the  constitution  of  the  United  States  which  for- 
bids a  state  from  passing  any  law  impairing  the  obligation  of 
contracts,  a  state  legislature  has  a  power  which  enables  it  to 
put  a  final  and  conclusive  limit  to  the  legislative  power  of  its 
successors?  It  seems  to  me  that  this  question  needs  a  recon- 
sideration— ^that  the  decisions  of  the  supreme  court  of  the 
United  States  upon  it,  which  it  is  admitted  are  definite  and 
decided,  are  not  sustainable  upon  principle,  and  not  in  har- 
mony with  other  well-settled  adjudications  involving  a  view 
different  from  that  taken  by  that  high  tribunal.  The  supreme 
court  of  this  state,  in  Hambriek  vs.  Rouse,  17  Oeorgia,  56, 
held,  in  solemn  argument,  that  it  was  not  com[>etent  for  one 
legislature  to  bind  another  not  to  authorize  the  removal  of  a 
county  seat,  and  in  Daly  V8,  HarriSy  33  Oeorgia,  (Supplement) 
no  less  a  jurist  and  moralist  than  Judge  Jenkins,  says,  gov- 
ernments are  mere  agencies  established  for  the  security  of 
rights  and  the  promotion  of  interests  appertaining  to  the 
founder^  who,  by  common  consent,  have  become  the  governed. 
To  this  end  they  have  been  invested  with  certain  necessary 
powers,  the  exercise  of  which  devolves  upon  different  indi- 
viduals, who,  in  the  course'  of  time,  come  successively  to  the 
government.     If  the  depository  of  their  powers  for  the  pass- 

VOL.  LIV.  28. 


Digitized  by  LjOOQIC 


426  SUPREME  COURT  OF  GEORGIA. 

The  State  of  Georgia  vs.  The  Georgia  Railroad  and  Banking  Company. 

ing  hour,  may  aliene  any  one  of  them  so  as  to  deny  itself  and 
its  successor  the  exercise  of  it,  all  of  the  others  may  be  so 
aliened,  and  the  result  wouhl  follow  that  an  agency  estab- 
lished for  specified  ends,  may,  in  its  discretion,  defeat  those 
ends.  And  in  Ohio  Life  Insurance  and  Trust  Company  vs. 
Debolt,  Judge  Taney  says :  "The  powers  of  sovereignty  con- 
fided to  the  legislative  body  of  a  state  are  undoubtedly  com- 
mitted to  them  as  a  trust,  to  be  exercised  to  the  best  of  their 
judgment  for  the  public  good;  and  no  one  legislature  can,  by 
its  own  act,  disarm  its  succesdors  of  any  of  the  powers  or  rights 
of  sovereignty  confided  by  the  people  to  the  legislative  body, 
unless  they  be  authorized  to  do  so  under  the  constitution  un- 
der which  they  were  elected.  They  cannot,  therefore,  by  oow- 
trad,  deprive  a  future  legislature  of  the  powers  of  imposing 
any  tax  it  may  deem  necessary  for  the  public  good.  And  in 
every  questioti  of  tiiis  character  the  question  must  depend 
upon  the  constitution  of  the  state  and  the  extent  of  the  power 
therein  granted  to  tlie  legislative  body/'  And  Mr.  Justice 
Catron  and  Campbell  seem,  by  their  opinions,  to  concur  in 
this  idea.  It  must,  however,  be  admitted  that  notwithstand- 
ing their  views,  as  well  as  in  spite  of  the  decisions  of  some  of 
the  most  respectable  courts  and  judges  of  the  state  courts,  the 
supreme  court  of  the  United  States  has,  with  tolerable  uni- 
formity, laid  down  and  adhered  to  the  doctrine  that  such  an 
exemption  is  within  the  ordinary  legislative  discretion,  that 
it  may  assume  the  shape  of  a  contract,  and  when  this  is  the 
case,  tliat  it  is  irrepealable  unless  expressly  stipulated  to  the 
contrary:  7  Cranch,  164;  3  How.,  133;  16  i6td.,  389;  18 
Ibid.,  331;  Ibid.,  380;  4.  Wal.,  143. 

2,  o.  As  the  supreme  court  of  the  United  States  is  a  court 
of  appeals  from  this  court,  on  a  question  of  this  character,  I 
feel  bound  to  conform  myself  to  its  decisions,  although,  I 
feel  it  to  be  my  duty  to  what  I  deem  the  truth,  to  express 
my  diasent  from  the  conclusions  at  which  it  has  arrived.  On 
the  authority  of  these  decisions,  we  therefore  decide  that  it  is 
competent  for  the  general  assembly  to  contract,  in  the  charter 
of  a  corporation,  that  it  shall  be  exempt  from  taxation,  or,  as 
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in  the  charter  of  the  Georgia  Railroad  Company,  that  its  tax 
shall  not  exceed  one-half  of  one  per  cent,  on  its  earnings,  and 
that  having  so  contracted,  without  reservation,  it  is  not  com- 
petent for  a  subsequent  legislature  to  violate  the  obligation  of 
that  contract  by  assessing  a  higher  ^tax.  Nor  has  there  been 
any  legislation  accepted  by  the  company  since  the  adoption 
of  the  Code  which  puts  this  corporation  on  a  footing  with  the 
Central  and  Southwestern  Roads,  so  as  that  the  terms  by  which' 
it  holds  its  franchises  and  exemption  is  a  charter  granted 
since  the  Code,  and  therefore  capable  of  being  withdrawn. 
Indeed,  with  the  exception  of  the  tax  act  complained  of,  there 
has  l)een  since  1863,  no  legislation  looking  to  any  general 
operation  on  the  charter.  The  revenue  of  the  bank  charter 
is  doubtless  within  the  provisions  of  the  Code  making  char- 
ters granted  since  its  adoption,  repealable.  But  there  is  noth- 
ing in  the  record  showing  that  any  portion  of  the  capital  is 
now  engaged  in  banking,  indeed,  directly  the  contrary  is 
stated.  Tlie  banking  seems  to  be  solely  on  the  credit  of  the 
company. 

4.  There  seems  to  be  no  doubt  that  tlie  stock  i&sued  under 
the  amendment  granted  to  authorize  t]ie  Clayton  branch,  is 
within  the  clause.  Such  was  the  ruling  of  Judge  Hopkins, 
and  we  think  he  was  right.  As  to  the  surplus  kept  on  hand, 
or  any  investments  not  strictly  within  the  enterprise  contem- 
plate<l  in  the  charter,  we  are  clear  that  this  is  taxable.  The 
company  is  only  exempt  on  the  value  of  its  road  and  its  nec- 
essary appurtenances,  and  those  appurtenances  must  be  the 
ordinary  and  usual  appurtenances  of  such  an  enterprise.  Any- 
thing in  the  nature  of  an  investment  not  within  this  scope,  is 
not  exempt.  We  would  not  inquire  closely  into  the  atatua 
of  ai&irs  on  any  particular  day,  as  it  may  well  be  that  it  may 
have  a  surplus  on  hand  for  a  special  purpose.  But  even  as  a 
fund  to  meet  contingencies,  we  think  a  permanent  eurplus  in- 
vested, is  not  covered  by  the  exemption  in  the  charter. 

Judgment  affirmed. 
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Warner,  Chief  Justice,  concurring. 

The  act  of  1868,  to  increase  the  capital  and  define  the 
powers  of  the  Greorgia  Railroad  and  Banking  Company,  as 
well  as  the  act  of  1870,  to  extend,  continue  and  renew  the 
banking  privileges  of  said  company,  having  been  passed  since 
the  adoption  of  the  Code  of  1863,  the  state  reserved  the  right 
in  the  grants  made  to  the  company  in  each  of  the  aforesaid 
acts  respectively,  to  withdraw  the  franchises  granted,  so  far  as 
to  exercise  her  sovereign  power  of  taxation  as. she  has  done 
by  the  act  of  1874,  and  the  passage  of  the  latter  act  did  not 
impair  the  obligation  of  her  contract  made  with  the  company 
as  prohibited  by  the  constitution  of  the  United  States.  The 
company  is  therefore  liable  to  be  taxed  according  to  the  pro- 
visions of  the  act  of  1874,  upon  its  increased  capital  stock 
authorized  by  the  act  of  1868,  and  upon  its  banking  capital 
employed  under  its  renewed  grant,  by  the  act  of  1870,  both 
grants  having  been  made  by  the  state  and  aooepted  by  the 
company,  in  view  of  the  public  law  of  the  state,  as  the  same 
existed  at  that  time.  But  as  it  does  not  appear  from  the  re- 
cord that  the  company  Aa^  employed  any  of  Us  banking  oapi-^ 
talf  under  its  renewed  grant  by  the  act  of  1870,  the  judg- 
ment of  the  court  below  should  be  affirmed. 


The  Western  and  Atlantic  Railroad  Company, 
plaintiff  in  error,  vs.  The  State  op  Georgia,  defendant 
in  error, 

t.  Under  the  guarantees  of  the  first  and  eleventh  sections  of  the  act  of  Oc- 
tober 24th,  1870,  authorizing  the  lease  of  the  Western  and  Atlantic  Rail- 
road, the  Western  and  Atlantic  Railroad  Company,  though  made  a  body 
corporate  by  said  act,  by  virtue  of  the  contract  of  lease  when  accepted  by 
the  governor  and  recorded,  is  not  liable  to  a  tax  greater  than  one-half  of 
one  per  cent,  on  the  net  income  of  the  company. 

2.  By  the  eleventh  section  of  said  act,  it  is  taxable  to  that  extent. 
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State.  Western  and  Atlantic  Railroad.  Contracts.  Tax. 
Before  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1874. 

For  the  facts,  see  the  opinions. 

B.  H.  Hill  &  Son;  Julius  L.  Brown,  for  plaintiff  in 
error. 

N.  J.  Hammond,  attorney  general;  R.  Toombs,  for  the 
state. 

Trippe,  Judge. 

Sy  the  act  of  October  24th,  1870,  the  state  proposed  to 
lease  the  Western  and  Atlantic  Railroad  for  twenty  years,  for 
a  sum  not  less  than  $25,000  00  per  month,  p0,yable  monthly. 
The  lessees  were  to  give  bond  in  the  sum  of  $8,000,000  00 
for  the  performance  of  their  contract,  and  for  the  returd  of  the 
road  and  its  appurtenances  at  the  expiration  of  the  lease,  in  as 
good  condition  as  when  received  by  them.  The  lessees  were 
to  become,  by  the  act,  a  body  corporate  and  politic,  upon  the 
acceptance  of  the  proposition  of  lease,  and  when  the  terms 
were  agreed  upon  between  the  governor  and  the  leasing  com- 
pany, and  their  names  entered  on  the  minutes  of  the  execu- 
tive department.*  The  actguaranteed  that  the  company  should 
"  in  no  case  be  disturbed  by  the  authority  of  the  state  so  long 
as  they  keep  the  contract  on  their  part,  and  make  the  pay- 
ments when  due."  The  11th  section  of  the  act  is  as  follows: 
''That  said  lessees  shall  never  charge  a  higher  rate  of  local 
freights  on  said  road  than  the  average  rate  charged  by  the 
Georgia  Railroad  and  Banking  Company,  the  Central  Rail- 
road and  Banking  Company,  and  the  Macon  and  Western 
Railroad  Company,  for  like  local  freights  over  said  roads. 
And  said  company  shall  have  the  same  exemptions,  privileges, 
immunities,  rights  and  guarantees,  and  shall  be  subjected  to 
the  same  liabilities,  disabilities  and  public  burdens  of  said 
railroad  companies  last  mentioned,  and  no  more,  in  all  cases 
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where  this  act  is  silent,  and  has  made  no  provision  on  the 
subject :  Provided^  the  act  shall  not  be  construed  to  confer 
banking  privileges  on  said  company." 

The  three  roads  mentioned  in  this  section  were,  by  their 
charters  ,exempt  from  taxation  beyond  one-half  of  one  per 
cent,  on  their  net  income.  This  exemption  in  two  of  those 
charters,  those  of  the  Central  and  Georgia  Roads,  were  not,  in 
October,  1870,  subject  to  withdrawal.  That  in  the  charter 
of  the  Macon  and  Western  was  revocable,  as  it  was  given  by 
the  act  of  1869.  Under  the  act  of  1870,  the  parties  compos- 
ing the  Western  and  Atlantic  Railroad  Company  proposed  to 
take  the  lease  at  $25,000  00,  monthly  rental,  complied  with 
its  other  provisions,  and  the  contract  of  lease  was  effected. 
On  the  28th  of  February,  1874,  the  legislature  passed  an  act 
requiring  the  presidents  of  all  the  railroad  companies  in  the 
state  to  return  on  oath  to  the  comptroller  general,  the  value 
of  the  property  of  their  respective  companies,  *  *  *  to  be  taxed 
as  other  property.  Under  the  last  act,  it  is  claimed  that  the 
lessees  of  the  State  Road  (the  Western  and  Atlantic  Railroad 
Company,)  are  liable  to  be  taxed  on  the  whole  value  of  the 
road  and  its  appurtenances,  and  the  comptroller  general  issued 
a  fi.  fa,  for  such,  a  tax.  An  affidavit  of  illegality  was  filed 
by  the  company  to  this  fi,  fa.^  which  was  overruled  by  the 
court  below,  and  the  company  excepted. 

1.  The  main  point  relied  on  to  sustain  the  right  of  the 
state  to  impose  this  tax,  notwithstanding  the  guarantee  of 
the  11th  section  of  the  act  of  1870,  is  that  provision  of  the 
Code,  section  1682,  which  enacts  that  "in  cases  of  private 
charters  hereafter  granted,  the  state  reserves  the  right  to  with- 
draw the  franchise  unless  such  right  is  expressly  negatived 
in  the  charter.''  By  virtue  of  the  power  thus  reserved  to 
the  state  in  this  section  of  the  Code,  it  is  claimeil  that  the  ex- 
emption granted  by  the  above  recited  11  th  section  of  the  leas- 
ing act  is  repealed  by  the  act  imposing  the  tax  complained  of, 
and  that  the  state  had  the  right  to  repeal  it.  The  power  of 
the  state  so  reserved,  and  as  held  in  the  cases  of  The  Central 
Railroad  and  Banking  Company ^  and  of  The  Southwestern 
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BaUroad  v8,'The  States  decided  at  tins  term,  is  not  denied ; 
nor  that  the  act  of  1874  may  and  does  operate  as  a  repeal  of 
the  exemption  in  the  charter  of  those  companies.  Nor  are 
the  rulings  in  the  case  of  The  Union  Branch  Railroad  Com-- 
pany  vs.  The  East  Tennessee  and  Georgia  Railroad  Company y 
14  Georgia,  32S,  and  in  The  West  End  Street  Railroad  Com- 
pany vs.  The  Atlanta  Street  Railroad  Company,  49  Georgia, 
158,  contested.  But  the  reasons  for  those  decisions  do  not 
apply  to  the  question  involved  in  the  case  under  considera- 
tion. That  question,  when  brought  to  a  single  issue  in  this 
case  is,  does  section  1682  of  the  Code  make  the  guarantee  or 
contract,  or  pledge,  given  in  the  lease  act  of  1870,  as  to  how 
far  the  lessees  may  be  faxed,  revocable  at  the  will  of  the  legis- 
lature? Had  there  been  no  provision  in  that  act  making  the 
leasing  company  a  corporate  body,  no 'question  could  arise,  no 
one  would  claim  that- any  tax  could  l)e  assessed  beyond  the 
limit  set  in  the  act,  to-wit:  one-half  of  one  per  cent,  on  its 
net  income;  for  that  is  substantially  what  the  guarantee 
means:  4  Wheaton,  418;  3  Wallace,  72;  13  Ibid.,  266;  16 
Ibid.,  244.  Does  the  fact  that  the  lessees  were  required  by 
the  act  to  become  a  corporate  body,  take  from  them  the  right 
to  claim  that  the  terms  of  the  bargain,  the  contract,  were  in- 
violable? The  parties  offering  to  take  the  lease  had  to  make 
their  proposition.  That  proposition  it  was  necessary  for  the 
governor  to  accept,  and  to  record  his  acceptance.  The  names 
of  the  persons  proposing  to  take  the  lease  were  to  be  entered 
on  the  minutes  of  the  executive  department.  All  this  was 
F|>ecially  required  by  the  act.  When  this  was  done,  the  act 
declares  'Hhat  said  persons  shall  then  and  from  that  time  be 
and  become  a  body  corporate  and  politic  for  the  term  of 
twenty  years,"  etc.  Becoming  a  cor|)oration  was  an  inci- 
dent to  the  contract  of  lease.  That  contract  was  complete 
and  perfect  in  all  its  parts  when  the  above  requisites  were 
met.  When  all  that  was  done  and  the  contract  thus  perfected, 
the  lessees  vf ere  ipso  facto  to  be  and  become  a  corporate  body. 
If  thus  having  corporate  powers  cast  upon  them,  caused 
them  to  lose  any  guarantee  as  to  taxation,  or  in  anywise  af- 
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fected  such  guarantee,  would  it  not  equally  afl^  any  oilier 
right  secured  by  the  contract  of  lease,  to- wit:  the  right  to 
pay. only  so  much  as  was  agreed  upon  as  a  monthly  rental,  or 
the  right  not  to  be  disturbed  by  the  state  so  long  as  they  kept 
the  c6ntractand  made  the  stipulated  payments?  What  por- 
tion of  the  contract;  would  not  be  repealable  under  such  a  con- 
struction ?  The  provision  that  only  a  certain  tax  should  be 
assessed,  was  as  much  a  part  of  the  contract  of  lease,  as  was 
the  time  that  the  lease  was  to  run,  or  tlie  stipulation  as  to  dis^ 
turbance,  or  any  other  ple<lge  given  in  the  act  The  legal 
necessity  of  the  lessees  becoming  a  corporate  body  as  required 
by  the  leasing  act,  did  not  vitiate  or  in  any  wise  lessen  their 
rights  under  the  contract.  That  was  a  condition  the  state  put 
upon  the  lessees,  to  take  effect  after  the  acceptance  of  their 
proposition  and  the  making  of  the  proper  record  by  the  gov- 
ernor. To  say  that  this  carried  all  the-pro visions  of  the  leas- 
ing act — all  the  terms  of  the  leasing  contract,  within  the  re- 
pealing power  of  the  legislalure,  under  section  1682  of  the 
Code,  would  be  to  make  an  Aaron's  rod  of  the  corporate  fea- 
ture of  the  act,  and  would  establish  a  principle  which  would 
make  all  rights  growing  out  of  contracts  with  the  state,  revoca- 
ble, provided  corporate  powers  were  in  anywise  conferred 
upon  those  to  whom  such  rights  were  plighted,  even  though 
a  price  of  great  value  may  have  been  paid  to  the  state  and 
was  to  continue  to  be  paid  as  a  consideration  for  the  contract 
It  would  be  far  more  just  and  consistent  with  principle  and 
all  recognized  rules  of  right,  to  say  that  the  contract  drew 
within  itself  the  corporate  powers  of  the  lessees  and  made 
them  a  part  of  itself,  and  that  this  corporate  faculty  of , the 
company  was  so  embodied  in  the  contract  as  not  to  be  itself 
revocable.  I  say  that  this  would  be  more  reasonable  and  ac- 
cord more  with  all  correct  principle,  than  to  hold  that  the 
mere  making  of  the  company  a  corporate  body,  would  reduce 
great  and  important  rights  secured  by  the  express  terms  of  a 
solemn  covenant  which  imposed  weighty  burdens  and  obliga- 
tions, to  temporary  stipulations  liable  to  be  withdrawn  at  th^ 
will  of  one  of  the  contracting  parties.     But  it  is  not  neceasa- 
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ry  to  go  this  far,  that  is,  it  is  not  necessary  to  hold  that  the 
part  of  the  leasing  act  which  makes  the  lessees  a  corporation,  is 
not  repealable.  All  that  is  requisite  for  the  conclusion  reached 
is  to  maintain  that  no  specially  guaranteed  right  or  exempt 
tion  given  in  the  contract  can  be  revoked — and  that  this  is 
not  the  case  of  an  ordinary  charter  grante<J  ex  gratia  by  the 
state  which  would  come  within  section  1682  of  the  Code. 
But  rather  is  a  direct  express  contract,  formally  agreed  upon 
as  other  contracts  by  the  two  parties,  with  an  express  grant 
and  guaranty  by  one  party,  and  an  equally  express  promise 
to  pay  that  party  and  to  assume  burdens  by  the  other  for  the 
benefit  of  the  first,  ahd  neither  can  without  the  consent  of  the 
other,  annul,  repeal  or  change  the  mutual  stipulations  of  the 
covenant. 

Ordinarily,  a  charter  is  obtained  upon  the  application  of 
the  corporators,  and  it  is  a  matter  of  grace  or  favor  on  the 
part  of  the  state  to  grant  it.  Even  such  a  charter  is  a  con- 
tract, and  no  right  given  by  it  could  be  violated  by  hostile  or 
repealing  legislation,  unless  so  reserved  in  the  charter,  or  unless 
the  law  in  force  at  the  time,  provided  that  it  might  be  done. 
If  by  a  general  law,  thus  in  force,  a  franchise  may  be  with- 
drawn, (unless  the  right  to  withdraw  is  negatived  in  the 
charter,)  the  applicants  know  it  and  accept  accordingly.  In 
such  cases  there  is  no  contract  with  the  state  except  as  ex- 
pressed in  the  terms  of  the  charter,  and  the  power  of  the 
stat«  over  it  is  a  part  of  it.  A  privilege  is  asked  and  granted^ 
and  it  is  accepted  cum  onore.  But  when  the  state,  as  a  mat- 
ter of  public  policy,  desires  its  citizens  (a  majority  of  these 
lessees  were  required  to  be  citizens  of  the  state,)  to  make  a 
contract  with  it  in  relation  to  a  great  public  work,  to  take 
that  work  off  the  hands  of  the  state — to  pay  at  least  $300,- 
000  00,  annually,  as  a  rental,  in  monthly  installments,  to  bind 
themselves  to'  the  extent  of  $8,000,000  00  to  protect  that 
property  and  to  return  it  as  received,  when  the  lease  expires, 
with  other  obligations  upon  them,  and  covenants  in  xhe  very 
proposals  it  tenders  as  an  inducement  to  get  the  contract  ac- 
cepted, that  tliey  shall  enjoy  certain  exemptions,  and  bear  only 
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a  oertaiu  public  burdeu^  and  then  makes  the  further  provision 
in  its  ofifer,  that  when  all  this  is  aocepted,  agreed  upon  and 
reqprded,  they,  the  acceptors  of  the  state's  pro{>osition,  shall 
have  cast  upon  them  a  corporate  existence,  it  surely  cannot  be 
that  this  last  condition — a  condition  elected  by  the  state  of  its 
own  volition,  and  doubtless  wisely  done,  shall  be  held  to  inval- 
idate or  weaken  the  covenants  it  had  made,  and  put  the  power 
in  the  state  to  revoke  the  express  guarantees  of  its  contract. 
The  terms  of  the  contract  were  complete,  and  though  the 
state  required  the  lessees  to  be  and  become  a  corporate  body, 
that  did  not  make  such  a  charter  as  destroyed  the  binding 
force  of  the  guaranteed  conditions  of  the  lease.  The  right 
does  not  exist  by  the  leasing  act  in  one  party  to  revoke  a 
highly  important  stipulation  in  the  contract,  and  at  the  same 
time  to  demand  that  the  other  shall  abide  by  and  perform  all 
the  others.  Again,  it  is  said  in  seetion  16S2,  that  in  cases  of 
private  charters  the  right  to  withdraw  the  franchise  is  reserved 
to  the  state,  '^  unless  such  right  is  expressly  negatived  in  the 
charter."  Calling  the  whole  of  the  lease  act  the  charter, 
section  11th  provides  that  '^  said  company  shall  have  the  same 
exemptions,  privileges,  immunities,  rights  and  guarantees,  and 
shall  be  subject  to  the  same  liabilities,  disabilities  and  public 
burdens^  of  said  railroad  companies  last,  mentioned,  (the  Cen- 
tral, Greorgia  and  Macon  and  Western,)  and  no  more,  in  all 
cases  where  this  act  is  silent,  and  has  made  no  provision  on 
the  subject."  Now,  we  hold  that  under  the  term  pvhUobur^ 
denSf  the  right  to  tax  is  expressly  asserted — ^to  tax,  in  short, 
one-half  of  one  per  cent,  of  the  net  income.  That  is,  the 
lease  company  shall  be  subject  to  be  taxed  to  that  extent,  and 
shall  have  the  same  exemption,  etc.,  of  the  other  mentioned 
companies.  If  the  act  had  declared  that  these  exemptions, 
and  this  limitation  on  its  liability  to  taxation  should  be  irre- 
pealable  or  should  never  be  infringed,  it  would  be  clear  that 
the  power  to  revoke  would  be  expressly  n^atived.  Is  not 
the  enactment  that  it  shall  be  subject  to  be  taxed  a  certain 
rate  and  no  more,  equally  as  strong  a  negative  upon  the  right 
of  the  state  to  go  beyond  that  limit  during  the  term  of  the 
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lease,  as  the  words  suggested  ?  If  a  charter  were  granted  for 
twenty  years,  with  the  additional  words,  whieh  term  shall  not 
be  lessened,  would  those  words  not  be  a  negation  of  the  right 
to  revoke?  When  the  guaranty  to  the  Georgia  Railroad  was, 
that  it  should  not  be  taxed  beyond  a  given  limit,  and  that 
guaranty  was  irrevocable,  and  the  state  made  as  a  part  of  its 
terms  of  lease  a  guaranty  that  this  lease  company  should  be 
liable  to  be  taxed  as  the  Greorgia  Road  and  no  mo^^e,  was  it 
not  a  grant  of  the  Iimite<I  exemption  just  as  that  road  held 
it;  that  is,  was  not  the  guaranty  as  irrevocable  in  the  one  in- 
stance as  in  the  other? 

These  last  propositions  are  not  given  as  legal  convictions. 
They  are  rather  thrown  out  as  auxiliary  suggestions,  lending 
aid  in  support  of  the  argument  in  favor  of  the  judgment  ren- 
dered. But  it  may  be  said,  that  they  might  be  of  no  little 
force,  if  it  were  necessary  to  hold  them,  in  order  to  protect  a 
great  and  express  contract  from  being  swallowed  up  and  los- 
ing its  binding  force,  because  one  of  the  contracting  parties 
assumed  by  force  of  law  a  corporate  existence  as  an  incident 
to  or  consequent  of  the  contract. 

2.  We  entertain  no  doubt  that  under  the  eleventh  section 
of  the  lease  act  the  Western  and  Atlantic  Railroad  Company 
may  be  taxed  one-half  of  one  per  cent,  on  its  net  income. 
That  was  one  of  the  public  burdens  to  which  the  other  three 
companies  were  subj[,ect,  and  it  is  expressly  made  liable  to  the 
same.  That  the  terms  puAlic  burdens  include  taxes,  it  is  not 
necessary  to  argue.  The  company  paid  this,  and  was  liable 
to  no  more,  and  there  was  error  in  the  judgment  of  the  court 
below  overruling  the  affidavit  of  illegality. 

Judgment  reversed. 

McCay,  Judge,  concurring. 

On  the  24th  of  October,  1870,  the  general  assembly  passed 
an  act  entitled  an  act  to  authorize  the  lease  of  the  Western 
and  Atlantic  Railroad,  and  for  other  purposes  therein  men- 
tioned. 

Section  1st  authorized  the  governor  to  lease  said  road^  de- 
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potSy  Stock  and  appurtenances,  to  a  oampany  to  be  formed^  for 
twenty  years,  at  a  rental  of  not  less  than  $25,000  per  month, 
and  provided  that  shonhl  the  company  fiiil  or  refuse  to  pay 
the  rent,  the  lease  should  heforfeitedy  and  made  it  the  duty  of 
the  governor  so  to  declare,  and  to  take  possession,  etc. 

Section  4th  provided  that  as  soon  as  the  terms  of  the  lease 
should  be  agreed  on  and  the  names  of  the  lessees  entered  on 
the  minutes  of  the  executive  department,  such  persons  shall 
then  and  from  that  time  be  a  body  corporate  for  the  term  of 
twenty  years,  under  the  name  of  the  Western  and  Atlantic 
•Railroad  Company,  and  gave  them  the  usual  powers  of  a  cor- 
poration, for  the  purposes  of  their  business. 

Section  11th  is  in  these  words:  ''Said  lessees  shall  never 
chai^  a  higher  rate  of  local  freights  on  said  road  than  the 
average  rate  charged  by  the  Greorgia  Railroad,  the  Central 
Railroad,  and  tlie  Macon  and  Western  Railroad,  for  like  local 
fieights  over  said  roads,  and  the  said  oompany  shall  have  the 
same  exemptions,  privileges,  immunities,  rights  and  guarantees, 
and  shall  be  subject  .to  the  liabilities,  disabilities  and  public 
burdens  of  said  railroad  companies,  and  no  m^re,  in  all  cases 
where  this  act  is  silent:  Provided  that  this  act  shall  not  be 
construed  to  confer  banking  privileges  on  said  company." 

Section  2d,  after  providing  that  on  a  failure  of  the  lessees 
to  pay  the  rent,  the  lease  shall  be  forfeited,  etc.,  declares : 
''But  the  &ith  of  the  state  is  hereby  pledged  to  said  oom- 
pany that  they  shall,  in  no  case,  be  disturbed  by  the  authority 
of  the  state  so  long  as  they  keep  the  contract  on  their  part, 
and  make  the  payments  when  due." 

By  the  charters  of  the  three  railroad  companies  mentioned 
in  section  11  of  the  lease  act,  said  roads  were  at  that  time  ex- 
empt from  taxation  at  any  higher  or  greater  rate  than  one- 
half  of  one  per  cent,  on  their  net  income.  The  charters  of 
the  Central  and  Georgia  Railroads  were  charters  granted  be- 
fore 1863,  and  were  not  under  section  1636  of  the  Code  of 
1863.  The  exemption  of  the  Macon  and  Western  Railroad 
was  under  the  act  of  1869,  and  was  subject  to  withdrawal. 

Held,  1st  That  this  lease,  with  all  its  incidents,  is  a  con- 
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tract  between  the  state  of  Georgia  and  the  lessees ;  that  the 
provision  for  a  forfeiture  on  the  failure  to  pay  is  a  provision 
for  the  benefit  of  the  state,  and  not  of  the  lessees,  and  is  op- 
tional on  the  part  of  the  state,  on  a  failure  of  the  lessees  to 
pay,  and  stands  on  the  footing  of  the  right  of  a  landlord'  to 
dispossess  his  tenant  on  a  breach  of  his  contract. 

2d.  That  by  the  terms  of  the  act  the  lessees,  when  the  lease 
was  effected,  became  ipso  fado  a  corporate  body,  and  hold 
and  are  bound  to  accept  corporate  powers,  as  a  condition  of 
the  contract. 

3d.  That  according  to  the  11th  section  of  the  lease  act,  the 
state,  upon  its  part,  stipulated  that  said  lessees  should  bear 
the  public  burdens  and  have  the  exemption  of  said  three  rail- 
roads, and  the  said  lessees  contracted  that  they  would  under- 
take such  '^  public  burdens."  That  one  of  said  "  public  bur- 
dens" was  a  tax  of  one-half  of  one  per  cent,  on  its  net  income, 
and  one  of  said  exemptions  was  that  no  other  or  higher  tax 
should  be  imposed. 

4th.  The  corporate  powers  of  said  Western  and  Atlantic 
Railroad  Company  stand  upon  the  same  footing  as  the  other 
rights,  privileges,  and  duties  it  holds  and  is  subject  to  under 
the  lease  act;  and  it  holds  them  free  from  any  disturbance  on 
the  part  of  the  state,  either  by  the  executive  or  l^islative 
authority  of  the  state,  so  long  as  they  pay  the  rental — the  tax 
stipulated  of  one-half  of  one  per  cent,  on  their  net  income, 
and  perform  the  other  duties  undertaken  in  the  contract. 

5th.  If  the  tax  act  of  1874  applies  to  the  Western  and  At- 
lantic Railroad  Company  at  all,  beyond  the  provision  for  the. 
tax  of  one-half  of  one  per  cent,  on  the  net  income,  it  is  in 
violation  of  article  I.,  section  10,  paragraph  1  of  the  constitu- 
tion of  the  United  States,  and  is  void,  as  impairing  the  obli- 
gation of  the  lease  contract  authorized  by  the  act  of  October 
24th,  1870. 

Warner,  Chief  Justice,  concurring. 

The  act  of  1870,  authorizing  the  lease  of  the  Western  and 
Atlantic  Railroad,  incorporated  the  lessees  thereof  into  a  body 
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oorporate  and  politic,  for  the  term  of  twenty  years^  and  granted 
to  it  certain  specified  powers  and  privileges,  as  specified  in 
the  act  of  incorporation.  By  the  11th  section  of  the  act  it  is 
declared  that  said  company  shall  have  the  same  exemptions, 
privileges,- immunities,  rights,  and  guarantees,  and  shall  be 
subject  to  the  same  liabilities,  disabilities,  and  public  burdens^ 
as  the  Greorgia  Railroad  and  Banking  Company,  the  Central 
Railroad  and  Banking  Company,  and  the  Macon  and  West* 
em  Railroad  Company,  and  no  more,  in  all  cases  where  this 
act  is  silent  and  has  made  no  provision  on  the  subject.  One 
of  the  liabilities,  and  public  burdens,  of  at  least  two  of  the 
railroads  mentioned,  wa<^  to  pay  a  tax  to  the  state  not  exceed- 
ing one-half  of  one  per  cent,  per  annum  on  the  net  proceeds 
of  its  investments  in  the  one  road,  and  one-half  of  one  per 
cent,  upon  its  annual  net  income  in  the  other,  and  the  said 
two  roads,  under  the  original  charters  thereof,  were  exempted 
from  a  higher  rate  of  taxation,  and  such  was  the  liability  and 
public  burden  as  to  tsixation,  imposed  by  its  charter,  on  the 
Western  and  Atlantic  Railroad  corporation.  The  charter  to 
the  company  being  a  private  charter,  and  the  state  having  re- 
served the  right  to  withdraw  the  franchise  granted,  the  right 
of  the  state  to  do  so  not  being  expressly  negatived  in  the  char- 
ter, therefore  it  was  competent  for  the  state,  in  the  exercise  of 
her  sovereign  power  of  taxation,  to  tax  the  acttud  value  of  the 
lease  owned  by  the  company  as  its  property,  in  the  same  man- 
ner as  other  property  of  the  people  of  the  state  is  taxed,  and 
the  exercise  of  such  power  on  the  part  of  the  state,  as  provid- 
ed in  the  act  of  1874,  did  not  impair  the  obligation  of  the 
coptract  made  between  the  state  and  the  company,  for  the 
reason  that  the  state  reserved  the  right  to  do  so  in  making  the 
grant,  which  was  accy>ted  by  the  company,  with  that  reserva- 
tion on  the  part  of  the  state.  The  judgment  of  the  court  be- 
low should  have  been  that  the  defendant  was  liable  to  be 
taxed  on  the  oc^tmZ  valu^  of  the  lease  held  and  owned  by  the 
corporation  as  its  property  in  its  corporate  capacity,  inasmuch 
as  by  the  9th  section  of  the  act  the  lease  is  recognized  as  per- 
sonal property. 
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Jackson  vs.  The  State  of  Georgia. 

541^1 

Henry  Jackson,  cUiaa  Henry  Thomas,  plaintiff  in  error,    i^  ^^i 
V8.  The  State  of  Georgia,  defendant  in  error.  .  jm  2741 

When,  on  the  trial  of  A  for  murder,  as  principal  in  the  second  deg^ree,  the 
record  of  the  conviction  of  B,  as  principal  in  the  first  degree,  was  intro- 
duced as  evidence,  and  A  was  found  guilty  as  such  principal  in  the  second 
degree,  and  afterwards  B  was  granted  a  new  trial,  upon  which  he  was  found 
not  guilty : 

I/e/{/,  that  A  ought  to  have  a  new  trial. 

Criminal  law.  Principal  in  the  second  degree.  New  trial. 
Before  Judge  Clark.  Lee  Superior  Court.  March  Term, 
1874. 

The  principle  involved  in  this  case  is  so  succinctly  stated  in 
the  above  head-note  that  a  report  is  deemed  unnecessary. 

C.  T.  GooDE ;  D.  A.  Vason,  for  plaintiff  in  error. 

C.  F.  Crisp,  solicitor  general-,  by  brief,  for  the  state. 

McCay,  Judge.  ^ 

There  is  some  little  confusion  in  the  books  as  to  the  use  of 
a  verdict  of  guilty  or  acquittal  of  the  principal  in  the  first  de- 
gree on  the  trial  of  the  principal  in  the  second  degree.  It  is 
decided  in  28  Georgia  ReportSy  217,  that  the  acquittal  of  the 
principal  in  the- first  degree  is  not  a  bar  to  the  trial  of  the 
principal  in  the  second  degree;  whilst  in  7  Georgia,  3,  it  is 
decided  that  the  record  of  the  conviction  of  the  principal  in 
the  firat  degree  is  not  only  competent  evidence  against  the 
principal  in  the  second,  but  it  makes  out  a  prima  facie  case 
of  his  (the  principal's  in  the  first  degree)  guilt.  The  true  dis- 
tinction, we  think,  is  this:  the  guilt  of  the  principal  in  the  first 
degree  has  to  be  established  by  the  state.  But  the  record  is 
not  conclusive  jpro  or  con,  and  for  the  reason  that  the  defend- 
ant was  not  a  party  to  the  trial.  The  record  either  of  con- 
viction or  acquittal  may  be  denied.  It  goes  in,  for  what  it  is 
worth,  to  show  the  fact  of  guilt  or  innocence,  as  any  other 
fact,  but  it  is  not  conclusive.     The  truth  may  be  shown  by 
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either  party.  In  this  case,  under  the  ruling  of  this  court  in 
StudstUVs  case,  7  Oeorgiay  3,  the  record  of  the  conviction  of 
the  principal  was  used  as  evidence.  What  its  effect  was  we 
do  not  know.  That  effect  it  has  lost  since  a  new  trial  has 
been  had,  and  he  has  been  found  not  guilty.  This  is  new 
evidence,  discovered,  nay  happening,  since  the  former  trial. 
It  would  seem  that  the  prisoner  is  entitled  to  a  new  trial  as  a 
matter  of  course. 
Judgment  reversed. 


Ellick  Morris,  plaintiff  in  error,  t».   The   State   of 
Georgia,  defendant  in  error. 

I.  It  was  not  error  in  the  court  to  refuse  to  charge  the  jury  as  requested  by 
defendant's  counsel,  nor  was  the  charge  erroneous  in  view  of  the  facts  set 
forth  in  the  record. 

a.  The  exception  to  the  charge  as  to  the  age  of  the  female,  was  abandoned 
at  the  hearing,  as  not  properly  certified  to  by  the  judge. 

Criminal  law.  Rape.  Before  Judge  Clark.  Lee  Su- 
perior Court    November  Term,  1874. 

The  court,  in  this  case,  was  requested  to  charge  the  jury  that 
before  the  defendant  could  be  convicted  of  the  crime  of  rape, 
they  ought  to  be  satisfied  from  the  evidence  that  the  vagina  was 
entered ;  that  the  mere  entering  the  vulva  would  not  be  a  suf- 
ficient penetration  if  the  vagina,  was  intact  and  not  penetrated 
in  the  least.  The  court  refused  thus  to  charge,  but  instructed 
the  jury  that  slight  penetration  was  sufficient  to  complete  the 
crime. 

Exception  was  taken  to  the  charge  and  refusal  to  charge. 

The  defendant  was  convicted  of  the  offense  of  rape.  He 
assigns  error  upon  the  above  exceptions. 

George  Kimbrough;  W.  A.  Hawkins,  by  Allen  Fort, 
for  plaintiff  in  error. 

C.  F.  Crisp,  solicitor  general,  by  brief,  for  the  state. 
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McCay,  Judge. 

Whatever  may  have  been  the  ancient  rule  upon  this  subject, 
based  us  it  was  upon  untrue  philosophical  notions  as  to  certain 
necessities  of  true  sexual  intercourse,  that  rule  has  entirely 
given  way  to  what  is  now  known  to  be  the  truth,  that  very  slight 
penetration  is  necessary  even  for  the  begetting  of  a  child:  R. 
tw.  Hughs,  2  M.  C.  C,  190;  R.  v%.  Charaplin,  C.  &  K.,  746. 
See,  also,  Rapen's  case,  I  East,  P.  C,  498. 

Judgment  affirmed. 


Joseph  Calloway,  executor,  d  af.,  plaintiflfe  in  error,  t?«. 
The  People^s  Bank  of  Bellefontaine  d  al.^  defend- 
ants in  error. 

1.  A  power  in  a  mortgage  to  the  mortgagee  to  sell  the  property  mortgaged 
on  the  failure  of  the  mortgagor  to  pay  the  debt,  at  its  maturity,  is  a  lawful 
power  under  the  laws  of  this  state,  and  is  irrevocable ;  and  if  the  mort- 
gage be  duly  recorded,  it  may  be  exercised  as  against  the  mortgagor,  and 
those  claiming  under  him,  either  by  deed,  or  as  purchasers  at  a  judicial 
sale,  under  process  to  which  the  mortgage  is  superior  in  its  lien. 

2.  If  there  be  no  time,  place  or  terms  of  sale,  prescribed  in  the  power  of  sale, 
the  sale  ought  to  be  as  provided  by  law,  in  cases  of  trustees'  sales,  but 
if  there  be  a  provision  that  the  mortgagee  shall  advertise  the  time,  place 
and  terms  of  sale,  in  a  prescribed  newspaper,  this  is  in  effect  an  authority 
to  the  mortgagee  to  fix  the  time,  place  and  terms. 

3.  Where  one  in  failing  circumstances  made  a  mortgage,  with  a  power  of  sale, 
on  which  he  procured  money  to  be  Ibaned  to  him,  and  the  power  of  sale 
provided  that  if  the  property  brought  at  the  sale  more  than  the  debt,  the 
surplus  was  to  be  returned  to  the  mortgagor : 

Held^  that  this  was  not  such  a  reservation  of  a  trust  or  benefit  to  the  mort- 
gagor as  made  the  mortgage  and  power  of  sale  fraudulent,  even  if  the 
mortgagee  knew  that  the  mortgagor  was  of  doubtful  solvency.  And  a 
charge  of  fraud,  based  on  such  facts,  does  not  make  out  a  prima  facie 
case. 

Mortgages.     Powers.     Judicial  sale.    Debtor  and  creditor. 
Fraud.     Before  Judge  Hill.     Bibb  county.     At  Chambers. 
April  29th,  1875. 
Vol.  liv.  29. 
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The  People's  Bank  of  Bellefontaine,  and  other  creditors  of 
one  A.  L.  Maxwell,  filed  their  bill  against  Joseph  Calloway,  as 
executor  of  Thomas  H.  Calloway,  deceased,  making  substan- 
tially the  following  case: 

At  the  April  and  October  terras,  1873,  of  Bibb  superior 
court,  the  complainants  obtained  judgments  against  said  A. 
L.  Maxwell  for  about  810,000  00.  Said  Maxwell  then  owned 
lands  and  personalty  in  the  counties  of  Bibb,  Jones  and  Twiggs, 
the  former  of  the  value  of  $30,000  00,  and  the  latter  of  Ihe 
value  of  $10,000  00.  In  the  early  part  of  the  year  1874, 
the  executions  based  on  these  judgments  were  levied  on  the 
aforesaid  lands,  and  the  same  were  sold  at  sheriff's  sale  and 
purchased  by  Lanier  &  Anderson,  the  attorneys  for  the  plain- 
tiffs in  jl,  fa.  At  the  time  of  said  sale  there  was  claimed  to 
be  in  existence  a  mortgage,  or  other  instrument,  previously 
executed  by  said  Maxwell,  on  said  lands,  in  favor  of  one 
Thomas  H.  Calloway  and  C.  H.  McGrehee,  of  the  state  of  Ten- 
nessee. Calloway  has  died  and  is  represented  by  the  defend- 
ant, Joseph  Calloway,  as  his  executor.  Said  defendant  is  now 
advertising  said  property  for  sale,  under  a  power  contained  in 
said  instrument,  for  the  purpose  of  paying  a  pretended  debt 
of  $30,00000,  alleged  to  be  due  to  said  Calloway  and  McGehf  e. 
Before  said  lands  were  bid  off  as  aforesaid,  it  was  agreed  be- 
tween Lanier  &  Anderson  and  said  Maxwell,  that  if  they 
should  purchase  the  same,  the  latter  should  have  the  privi- 
lege of  redeeming  the  same  by  paying  said  judgments,  or  by 
making  satisfactory  arrangements  in  reference  thereto.  Un- 
der this  agreement,  and  believing  Maxwell  would  perform 
his  part  of  it,  said  attorneys  did  not  enter  into  formal  |>osses- 
sion  of  said  property.  After  the  lapse  of  several  months 
Maxwell  Wrote  to  said  attorneys  that  he  was  unable  to  do  any- 
thing, and  that  they  must  act  as  they  deeme<l  best  in  reference 
to  said  property.  Said  attorneys  then  commenced  an  exam- 
ination into  the  condition  of  the  same.  They  discovered  that 
Maxwell,  since  said  sheriff^s  sale,  hud  allowed  said  lands  to 
be  used  for  farming  purposes  by  various  persons  (named,)  and 
had  collected  no  rents  therefor;  that  he  had  sold  large  quaa- 
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titles  of  valuable  timber  and  large  tracts  of  land  to  divers 
persons  (named,)  who  had  not  yet  paid  for  tiie  same  on  ac- 
count of  doubt  about  the  title;  that  the  personalty  had  been 
sold  in  the  satne  manner;  that  Maxwell  had  abandoned  the 
property  and  gone  to  the  state  of  Tennessee. 

At  the  time  of  the  execution  of  the  aforesaid  mortgage 
Maxwell  was  insolvent.  It  was  made  for  the  purpose  of  de- 
frauding his  creditors  of  all  of  iiis  property,  which  was  loca- 
ted in  Georgia.  A  benefit  was  therein  reserved  to  himself, 
which  made  it  void.  It  was  made  for  the  purpose  of  prefer- 
ring creditors  and  of  9ecui*ing  pre-existing  debts. 

Complainants  pray  the  writ  of  injunction,  to  be  directed  to 
said  Joseph  Calloway  restraining  him  from  effecting  sale  of 
any  part  of  said  land  until  the  further  order  of  said  court. 
Also,  to  be  directed  to  the  other*  defendants,  (named,)  restrain- 
ing them  from  further  trespassing  upon  said  land,  from  cut- 
ting timber,  etc.,  and  from  making  payments  upon  purchases 
made  by  them  except  under  the  order  of  the  court.  Tl»ey 
pray  the  appointment  of  a  receiver  to  take  charge  of  all  of 
said  property,  real  and  personal,  to  collect  the  rents,  to  take 
an  account  of  the  timber  moved  from  said  lands,  to  collect 
amounts  dne  by  railroads  and  other  persons  therefor,  to  collect 
purchase  money  due,  to  make  contracts  for  tiie  letting  out  said 
lands  for  farming  purpases,  and  for  the  discharge  of  such 
other  duties  as  the  court  may  impose  on  him.  They  pray 
that  said  jpretend'ed  mortgage  may  be  brought  into  court  and 
its  validity,  amount  due  thereon,  and  priority  determined. 
They  pray  tliat  tiieir  judgments  may  be  satisfied  out  of  the 
proceeds  of  said  property,  and  that  it  may  be  sold  at  such 
times  and  places,  in  such  quantities  and  upon  such  terms  as 
may  be  deemed  best.  Waiving  discovery,  they  pray  the  writ 
of  subpoena,  etc. 

To  the  bill  was  attached,  as  an  exhibit,  the  following  ad- 
vertisement : 

"VALUABLE  LANDS  FOR  SALE. 

"  By  virtue  of  the  power  vested  in  me  by  a  mortgage  executed  by  A.  L. 
MaxweU  on  the  loth  day  of  April,  1872,  and  recorded  in  the  clerk's  office 
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of  Jones  county,  in  book  T  of  deeds,  pages  173  and  174,  on  the  24th  day  of 
April,  1872,  and  recorded  in  the  clerjc's  office  of  Twiggs  county,  Georgia,  in 
book  O,  pages  643,  644  and  645,  on  the  6th  day  of  May,  1872,  I  will,  on 
Thursday,  the  i8th  day  of  May,  1875,  and  from  day  to  day  until  completed, 
at  Griswoldville  station,  on  the  Georgia  Central  Railroad,  near  the  line  be- 
tween the  counties  of  Jones  and  Twiggs,  state  of  Georgia,  expose  to  public 
sale  to  the  highest  bidder,  for  cash  in  hand,  the  following  described  lands, 
situated  in  the  counties  of  Jones  and  Twiggs,  or  a  sufficiency  thereof  to  pay 
the  debts  and  interest  secured  by  said  mortgage,  and  all  costs,  to- wit : 
It********* 

"  These  lands  are  known  as  the  Griswoldville  lands,  Ijdng  from  six  to  ten 
miles  from  the  city  of  Macon.*  The  Central  Railroad  runs  through  them. 
Upon  them  are  very  excellent  improvements,  a  splendid  residence,  and  barns, 
and  outhouses  unsurpassed.  Title  in  fee  simple  will  be  made  to  the  pur- 
chaser and  purchasers,  as  specified  in  said  mortgage.  Said  lands  may  be 
sold  in  lots  or  together,  as  I  may  be  able  to  realize  the  best  price,  and  if 
necessary,  to  sell  all  for  the  purposes  of  said  mortgage. 
*  *  *  *.  *  *  *  *  *  * 

«*  Said  lands  will  be  sold  for  the  benefit  of  the  estate  of  Thomas  H.  Callo- 
way and  Charles  M.  McGehee,  beneficiaries  in  said  mortgage. 

"JOSEPH  CALLOWAY, 
"  Executor  of  Thomas  H,  Calloway,  deceased, 
"  February  16,  1875." 

The  defendant,  Joseph  Calloway,  demurred  to  said  bill. 
He  also  answered,  in  brief,  as  follows:  Knows  nothing  about 
most  of  the  matters  set  forth  in  said  bill.  Upon  the  death 
of  his  father,  the  testator,  he  and  his  brother  Luke  L  Oillo- 
way,  the  executors,  discovered  that  Maxwell  was  indebted  to 
the  testator  about  $12,000  00.  Failing  to  obtain  a  settle- 
ment from  him,  they  filed  a  bill  for  account  in  the  chancery 
court  at  Knoxville,  Tennessee.  Pending  this  litigation  he 
proposed  to  pay  them  $6,000  00  in  settlement  of  the  demand, 
which  they  agreed  to  accept.  Not  having  an  immediate  use 
for  the  money,  they  consented  to  loan  it  to  Maxwell,  together 
with  an  additional  $10,000  00,  upon  his  gtving  abundant  se- 
curity by  mortgage.  Accordingly,  on  the  10th  day  of  April, 
1872,  he  executed  his  note  for  $16,000  00,  together  with  the 
mortgage  referred  to  in  said  bill.  The  contract  between  Max- 
well and  the  mortgagees  was,  that  in  case  he  failed  to  pay  the 
sums  of  money  as  provided  in  said  mortgage,  the  latter  were 
not  to  be  delayed  by  the  necessity  of  foreclosing  in  the  courts, 
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but  that  either  one  of  them  might  sell  all  of  said  lands,  or  a 
sufficiency  thereof  to  pay  all  of  said  indebtedness,  after  ad- 
vertising the  time,  place  and  terras  of  sale,  for  the  space  of 
ninety  days  in  one  or  more  newspapers  published  in  the  city 
of  Macon,  and  that  the  sale  should  be  for  cash  in  hand. 

At  the  time  of  the  execution  of  said  mortgage.  Maxwell 
was  indebted  to  McG^hee  in  the  sum  of  $3,600  00.  The 
latter  let  him  have  an  additional  #5,000  00,  making  $8,600 
in  all,  for  which  a  note  was  given,  secured  by  said  mortgage. 

Luke  H.  Calloway  has  ceased  to  be  an  executor  of  tlie 
estate  of  testator,  and  this  defendant  is  now  the  sole  represent- 
ative. Jle  is  simply  proceeding  to  enforce  aaid  mortgage  as 
provided,  therein. 

To  the  answer  was  attached  a  copy  of  the  mortgage,  as  fol- 
lows : 

"  This  indenture  made  and  entered  into  this  10th  day  of 
April,  1872,  by  and  between  A.  L.  Maxwell,  of  the  city  of 
Macon,  state  of  Georgia,  of  the  first  part,  and  Joseph  Callo- 
way and  Luke  Calloway,  executors  of  the  last  will  and  testa- 
ment of  Thomas  H.  Calloway,  deceased,  late  of  Cleveland, 
Braddy  county,  Tennessee,  and  Charles  McGehee,  of  the  city 
of  Knoxville,  Knox  county,  Tennessee,  of  the  second  part, 
witnesseth,  that  for  and  in  consideration  of  the  sum  of  $5  00 
in  hand  paid  to  the  said  Maxwell,  party  of  the  first  |)art,and 
the  other  good  and  valuable  consideration  hereinafter  ex- 
pressed, the  receipt  of  which  is  hereby  acknowledged,  the  said 
Max\yell  has  this  day  bargained  and  sold,  and  doth  by  these 
presents,  bargain,  sell,  transfer  and  convey  and  confirm  unto 
the  said  Calloway's  executors,  etc.,  and  said  McGehee,  their 
heirs  and  assigns  forever,  in  fee  simple,  the  following  described 
lands  and  the  improvements  thereon,  situate  in  the  bounties  of 
Jones  and  Twiggs,  state  of  Georgia,  to- wit:       *       »     * 

**  But  this  conveyance  is  made  for  the  following  uses,  trusts 
and  purposes,  and  none  other,  that  is  to  say :  that,  whereas 
the  said  Maxwell  is  indebted  to  the  said  Joseph  and  Luke 
Calloway,  executors,  in  the  sum  of  $16,000  00,  by  note  bear- 
ing even  date  herewith,  and  due  one  year  from  dale,  and 
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bearing  interest  from  date  at  ten  per  cent.;  and  to  said  Mc- 
Gehee  in  the  sum  of  $8,600  00,  by  note  bearing  even  date  here- 
with, and  bearing  interest  at  ten  per  cent,  from  date,  due  one 
year  after  date,  and  to  secure  the  prompt  payment  of  both  of 
said  notes,  together  with  the  interest  thereon  accruing,  this 
deed  of  mortgage  is  this  day  made.  Now,  if  the  8ai<l  Max- 
well pay,  or  cause  to  be  paid,  said  two  notes  with  the  interest 
tliereon,  and  the  cost  of  this  proceeding  at  the  maturity  thereof, 
together  with  any  additional  sum  of  money  that  may  be  fur- 
nished to  said  Maxwell  by  the  said  Calloway's  executors  on 
this  security,  then  and  in  that  case,  all  said  land  hereby  con- 
veyed shall  revert  and  vest  in  the  said  Maxwell  infee;  but 
in  case  said  sums  of  money  and  iutei*est  here  secured,  and  in- 
tended to  be  secured,  are  not  entirely  paid  at  the  maturity  of 
said  notes,  then  the  said  Joseph  Calloway  and  Luke  L.  Cal- 
loway, executors,  etc.,  and  Charles  M.  McGehee,  or  either  one 
of  them,  acting  for  himself  and  the  others,  or  their  represen- 
tatives or  heirs,  may  sell  off  said  land,  or  a  sufiBciency  there- 
of, to  pay  all  of  said  indebtedness  and  interest,  and  may  sell 
the  same  in  lots  separately,  or  several  lots  together,  as  he  or 
they  may  be  able  to  realize  the  best  prices  therefor,  or  all  to- 
gether, if  necessary  to  sell  to  pay  said  indebtedness,  after  ad- 
vertising the  time,  place  and  terms  of  sale  for  the  space  of 
ninety  (90)  days,  in  one  or  more  newspapers  published  in  the 
city  of  Macon,  Georgia,  and  said  sale  shall  be  made  for  cash 
in  hand;  and  said  Calloway's  executors,  etc.,  and  said  Mc- 
Gehee, or  any  one  of  them,  acting  in  the  premises  for  him- 
self and  the  others,  shall  make  the  purchaser  or  purchasers 
of  said  land,  a  title  in  fee  simple  to  said  land  so  sold  by  thera 
or  either  of  them  as  herein  provided,  thereby  divesting  out  of 
said  Maxwell  all  right,  and  title  and  equity  that  he  may  have 
in  said  land,  and  vest  the  same  in  the  purchaser  or  purchasera, 
as  the  case  may  be,  after  satisfying  in  full  said  notes  and  in- 
terest, and  the  charges  of  this  proceeding  and  costs  of  sale, 
together  with  any  otiier  sum  that  may  be  advanced  to  said 
Maxwell  by  either  of  said  parties  of  the  second  part  hereto; 
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if  aQything  still  reoiaius  in  the  hands  of  said  beneficiaries,  or 
either  of  them,  the  same  will  be  paid  to  said  Maxwell. 

"In  testimony  whereof  I,  the  said  Maxwell,  do  hereunto 
subscribe  my  name  and  affix  my  seal,  this  the  day  and  date 
first  above  written." 

Recorded  in  the  clerk's  office  of  Twiggs  county  on  May 
6th,  1872. 

Recorded  in  the  clerk's  office  of  Jones  county  on  April 
24th,  1872. 

The  injunction  was  granted  as  prayed  for  as  against  the  de- 
fendant Calloway,  executor,  and  the  hearing  of  the  motion  as 
to  tlie  other  defendants  was  continued.  To  this  ruling,  Cal- 
loway, executor,  excepted. 

D.  A.  Walker,  for  plaintiff  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendants. 

McCay,  Judge. 

1.  The  decisions  of  this  court  in  1  Kdlij^  176;  21  (ie<yr- 
gittj  408  ;  35  Ibid.^  344 ;  7  Ibid„  184,  and  the  provision  of 
the  Code,  section  1954,  whilst  they  all  are  to  the  effect  that 
a  mortgage  in  this  state  conveys  no  title,  no  estate,  yet  they, 
none  of  them,  go  to  the  extent  that  the  mortgagee  has  no  in- 
terest in  the  thing  mortgaged.  Indeed,  there  is  nothing  in 
these  decisions  as  to  the  nature  of  a  mortgage,  except,  per- 
haps, as  to  the  remedy  of  the  mortgagee,  that  is  different 
from  the  views  of  courts  of  equity  in  England,  as  to  the 
nature  of  a  mortgage.  In  Addison  on  Contracts,  297,  it  is 
said  that  *'  a  court  of  chancery  regards  a  mortgage  as  a  mere 
security  for  the  payment  of  a  debt.  The  mortgagor  is  con- 
sidered in  equity  the  owner  of  the  estate.  This  equitable  in- 
terest in  the  land  is  denominated  the  equity  of  redemption, 
and  is,  in  truth,  the  mortgagor's  old  estate  unaffected  in  equi- 
ty by  the  legal  forfeiture,  but  encumbered  witli  the  lien  of  the 
pledge.  There  may  be  a  seizin  of  it  just  the  same  as  of  any 
other  estate.     It  may  be  devised,  granted,  mortgaged,  or  en- 
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tailed  with  remainders,  and  it  will  follow  the  same  line  of 
descent,  as  if  no  mortgage  had  been  made/'  And  he  refers 
to  numerous  authorities  to  sustain  this  view.  This  court  in- 
tended^ doubtless,  nothing  more  than  this,  when  they  say  that 
a  mortgage  conveys  no  title  in  this  state.  Our  blended  system 
of  law  and  equity,  makes  of  a  mortgage  what  it,  in  fact,  is  \\\ 
practice,  notwithstanding  the  formal  rules  of  law.  Neither  this 
court,  nor  the  Code,  has  said  that  the  mortgagee  has  no  interest. 
The  language  is,  it  passes  no  title.  This  was  true  in  equity  in 
England,  and  yet  a  mortgagee  was  constantly  recognized  as 
as  having  an  interest,  and  an  interest,  too,  in  the  land.  So  fitr 
as  that  interest  was  concerned,  he  was  treated  as  a  purchaser, 
and  not  as  a  general  creditor,  even  by  judgment.  He  could  re^ 
strain  the  mortgagor  from  waste:  3  Atk.,  723;  Ihid.^  210. 
And  this  is  doubtless  true  under  our  law.  If  he  took  his  mort- 
gage without  notice  of  a  prior  title,  he  was,  and  is  treated  as 
a  purchaser:  Code,  sections  1956,  1957.  He  may  prevent 
the  removal  of  personal  property  mortgaged,  and  require 
bond  even  of  a  purchaser  at  public  sale:  Code  section  1968. 
Indeed,  we  know  of  hardly  any  right  which  a  mortgagee  had 
in  equity  in  England  that  he  has  not  here  with  a  mortgage 
drawn  to  meet  his  case.  It  must  be  noticed  that  our  Code 
does  not  negative  any  limitation  or  right  which  the  parties 
may  put  in  a  mortgage.  It  simply  defines  what  a  mortgage 
is,  and  says,  a  mortgage,  to^wit:  a  contract  containing  the 
terms  specified,  conveys  no  title.  It  dof«  not  say  that  the 
|)arties  may  not  add  to  these  terms  other  terms;  that  they 
may  not  stipulate  who  shall  have  the  possession,  and  how  the 
pledge  may  be  enforced.  The  truth  is,  nothing  more  was  in- 
tended, as  we  have  said,  than  to  declare  that  in  this  state  a 
simple  mortgage  was  not  a  title  on  condition,  as  it  was  held 
in  the  English  common  law  courts,  but  that  it  was  what  the 
English  chancery  court  held  it  to  be,  a  security,  a  pledge  for 
the  payment  of  money  or  other  liability  ;  what  indeed  it,  in 
fact,  is  even  in  England,  since  the  mortgagor  may  always 
make  it  this  by  appeal  to  the  chancery  court.  This  section 
of  the  Code  does  not  cover,  say  a  deed  absolute  on  its  &ce, 
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with  a  parol  condition,  or  even  a  written  condition  as  a  separate 
instrument.  Is  not  ilwi  a  title,  so  far  as  an  innocent  pur- 
chaser is  concerned?  Nor  does  it  cover  any  of  the  cafees  of 
trust  deeds,  with  conditions  of  sale  and  payment,  as  assign- 
ment^  for  benefit  of  creditors,  etc.  Nor  is  there  anything  to 
prevent  a  power  of  sale.  That  is  more  than  a  mortgage,  and 
does  not  come  within  the  definition.  We  see  nothing  in  the 
Code  to  limit  the  power  of  contracting  as  is  contended  for. 
Men  have  a  right  to  do  with  their  own  as  they  will,  and 
the  law  ought  not  to  be  construed  to  limit  that  right,  un- 
less it  be  very  plain.  "  Consensus  f cunt  legem,'*  is  one  of  the 
most  ancient  and  universal  maxims  of  the  law.  Since  it  is 
not  the  object  of  society  to  limit  men  in  the  disposition  they 
see  fit  to  make  of  their  own  property,  unless  some  decided 
public  good  is  to  be  attained.  This  court  decided  in  the  case 
of  Ross  vs,  Vasony  37  Georgia,  66,  that  a  power  of  sale  might 
be  attached  to  a  mortgage  in  this  state,  and  we  see  no  reason 
to  reverse  it.  It  is  in  accord  with  the  ruh'ngsof  the  English 
chancery  courts,  where  a  mortgage  is  just  what  it  is  here : 
2  Sugden  on  Vendors,  188;  2  Spence  E.,  634;  36  Penn., 
151;  2  Story  Eq.,  1027;  Perry  on  Trusts,  302,  etc.  The 
idea  is,  we  think,  a  fanciful  one,  that  such  a  power  is  not 
coupled  with  an  interest.  The  mortgagee  hds,  as  we  have 
seen,  an  interest,  and  an  interest  in  the  thing.  It  is  pledged 
to  him ;  he  is  a  purchaser  of  that  interest,  and  a  court  of 
equity  will  protect  him  in  it,  and  will  protect  it  for  him.  We 
see  nothing  in  this  declaration  of  the  Code,  that  a  mortgage 
is  only  a  security;  that  negatives  the  idea  that  a  power  to  sell, 
in  a  mortgage,  is  a  power  coupled  with  an  interest.  Th'e  two 
ideas  are  just  as  consistent  and  harmonious  as  the  idea  of  the 
English  chancery  court  as  to  the  nature  of  a  mortgage,  was 
with  a  power  of  sale.  Indeed,  it  is  mainly  in  chancery  courts, 
all  of  which  treat  a  mortgage  as  only  a  security,  and  uni- 
formly re^gnizethe  property  to  belong  to  the  mortgagee,  that 
the  whole  doctrine  of  powers  to  sell,  attached  to  a  mortgage, 
is  expounded  and  announced.     We  are  clear,  therefore,  that 
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(his  is  a  good  power  of  sale,  and  that  it  may  be  exercised  ac- 
cording to  its  terms,  fairly  and  honestly  pursued. 

2.  We  recognize  the  rule  that  such  powers  are  to  be  strictly 
pursued,  and  to  be  honestly  and  fairly  exercised.  It  is  true, 
too,  that  if  no  time,  place  or  manner  be  {K)inted  out  in  the 
deed,  that  the  mode  ordinarily  pointed  out  by  law  for  public 
sales  ought,  in  our  judgment,  to  be  pursued.  This  is  in  ac- 
cord with  the  spirit  of  our  law  as  indicated  by  the  provisions 
for  execufors  and  trustees:  Code,  sections  2328,  2567.  This 
deed  clearly  contemplates  a  public  sale.  It  fixes  the  time,  it 
provides  for  the  advertisement  and  fixes  the  time  of  pul)lica- 
tion;  it  leaves  nothing  open  but  the  place;  but  in  efiect  it  also 
covers  that.  To  effect  the  sale,  as  contemplated,  of  these  nu- 
merous lots  in  the  two  counties  in  which  they  lie,  at  the  court- 
house of  each  county,  would  require  two  sales.  It  is  plainly 
contemplated  there  shall  be  but  one.  The  authority  also  is 
express,  to  sell  in  one  body  if  it  be  thought  best.  This  would 
be  impossible  if  the  sale  were  to  be  at  the  two  court-houses. 
There  is,  therefore,  in  effect,  no  necessary  detail  left  undeter- 
mined by  the  |)ower  itself.  We  are  constrained  to  say  that 
the  advertisement,  as  to  the  day  of  sale,  is  not  fixed  and 
certain.  There  is  an  evident  mistake.  The  day  of  the  week 
and  the  day  of  the  month  are  not  coincident;  which  is  the 
day  intended  ?  As,  however,  the  day  is  past  and  a  new  day 
must  be  fixed,  we  think  that  mistake  is  now  immaterial. 

3.  The  charge  of  fraud  is  entirely  too  vague  and  indefinite. 
No  facts  are  stated.  There  is  nothing  frau<lulent  in  what  is 
stated.  One,  even  an  insolvent,  may  bona  fide  make  a  mort- 
gage, especially  a  mortgage  to  secure  a  debt  then  contracteil. 
The  surplus  in  such  a  case  is  no  benefit  to  himself.  The  land 
is  subject  to  his  creditors:  Code,  section  1952;  47  Georgia,  82. 
On  the  whole,  we  think  the  injunction  ought  not  to  have  been 
granted.  The  charges  in  the  bill  make  out  no  equitable 
ground  for  its  use,  and  we  reverse  the  judgment. 

Judgment  reversed. 
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B£Li.E  Virgin  d  aL,  plaintiffs  in  error,  vs.  John  T.  Wing- 
field,  administrator,  defendant  in  error. 

1.  Where  land  was  settled  on  a  trustee  for  the  use  of  the  wife  and  family  of 
A,  and  at  the  death  of  A  and  wife,  to  their  children,  and  A,  purporting 
to  act  as  **  trustees  of  his  wife,"  sold  the  property  to  B : 

J/f/d,  that  on  the  trial  of  a  bill  filed  by  the  children  against  B's  executor,  to 
^    recover  the  property,  A  is  a  competent  witness  to  show  that  B  knew  the 

truth  as  to  the  trust  and  its  nature,  and  acted  with  full  knowledge  thereof; 

nor  does  the  death  of  B  render  A  incompetent,  since  the  issue  on  tdal  is 

not  any  contract  between  A  and  B. 

2.  In  this  state,  if  one  buy  land  and  go  into  possession  thereof,  with  a  full 
knowledge,  in  fact,  that  this  vendor  has  no  right  to  sell,  and  no  title  to  con- 
vey, this  is  evidence  to  go  to  the  jury,  upon  the  question  of  the  dona  fides 
of  his  possession. 

3.  As,  in  our  judgment,  the  evidence  of  Weems  was  both  competent  and 
material,  and  had  it  not  been  ruled  out,  would  have  made  a  case  proper  to 
be  submitted  to  the  jury  on  the  bona  fides  of  Wiley*s  possession,  we  think 
there  ought  to  be  a  new  trial. 

Trusts.  Witness.  Prescription.  Possession.  Before  Judge 
Pottle.  '  Wilkes  Superior  Court.     November  Terra,  1874. 

This  is  the  second  time  this  case  has  been  before  this  court: 
See  h\si  Georgia  Reports^  139. 

*  The  children  of  John  B.  and  Elizabeth  Weems,  filed  their 
bill  against  Wingfield,  a<Iministrator  of  Nicholas  Wylie,  de- 
ceased, making,  in  brief,  this  case: 

Soon  after  the  marriage  of  the  said  John  B.  and  Elizabeth, 
they  entered  into  a  contract  with  each  other,  and  with  Samuel 
B.  Wingfielil  as  trustee,  by  which  they  conveyed  .to  the  latter 
all  property  which  should  come  to  the  said  Elizabeth,  as  her 
share  in  the  estate  of  her  father,  in  trust  for  the  sole  and  sep- 
arate use  of  the  said  Elizabeth  and  her  children  born,  and  to 
be  l)orn,  free  from  the  liabilities,  etc.,  of  her  said  husband. 
This  instrument  further  provided  that  upon  the  death  of  the 
husband  and  wife,  the  said  property,  with  any  accumulations 
that  may  have  been  made,  should  be  equally  divided  between 
the  children.  The  said  Elizabeth  is  dead,  but  John  B.  still 
survives.  Under  this  conveyance  a  certain  piece  of  real  es- 
tate in  the  town  of  Washington  passed  to  such  trustee.    With- 
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out  any  authority  whatever,  the  said  John  B.,  on  November 
14th,  1«63,  sold  this  property  to  Nicholas  Wylie,  for  $17,- 
600  00,  in  Confederate  money,  then  only  of  the  value  of  ten 
cents  in  the  dollar.  Wylie  purchased  with  full  notice  of  the 
facts  herein  charge<l,  both  constructive  and  actual.  On  Octo- 
ber 10th,  1864,  the  said  Weems  and  Wylie  applied  to  Sam- 
uel B.  Wingfield,  as  trustee,  for  a  conveyance  to  said  pro|>erty, 
and  by  false  representations  and  undue  influence  brought  to 
bear  upon  him,  and  upon  the  said  Elizadeth,  induced  them 
to  join  in  the  execution  of  a  deed  to  said  Wylie.  For  this 
instrument  no  consideration  whatever  was  ever  paid.  Wylie 
has  been  in  possession  of  said  property  from  the  time  of  said 
sale  until  he  died  in  the  year  1871,  enjoying  the  rents  and 
profits,  worth  $1,000  00  per  annum.  From  his  death  to  the 
present  time,  his  administrator  has  been  in  full  control  of  the 
same. 

Pray  that  the  aforesaid  deeds  may  be  canceled  and  set  aside, 
'  and  the  trust  restored;  that  said  administrator  be  required  to 
restore  the  possession  of  said  property  and  to  account  for  the 
rents  and  profits. 

The  defendant  set  up  title  by  prescription,  relying,  to  sus- 
tain the  same,  upon  said  deeds,  and  seven  years'  possession 
thereunder,  before  the  filing  of  this  bill. 

To  meet  this  defense  the  complainants  amended  their  bill, 
alleging  that  Nicholas  Wylie  at  the  time  of  such  purchase 
from  John  B.  Weems,  not  only  had  full,  actual  notice  of  the 
aforesaid  trust,  but  bought  with  the  intent  to  defraud  them ; 
that  his  title  and  possession  were  therefore  fraudulent  and  iu 
no  sense  bona  fide. 

In  the  course  of  the  trial  the  complainants  offered  the  evi- 
dence of  John  B.  Weems  to  the  following  effect:  Was  not 
present  when  Samuel  Wingfield,  trustee,  made  the  deed  to 
Wylie.  No  consideration  was  paid  for  the  same,  but  the  lat- 
ter had  previously  paid  to  witness  $18,000  00  in  Confederate 
money  for  the  premises.  It  was  paid  to  witness  as  trustee. 
Wylie  had  full  knowledge  of  the  trust  over  said  property. 
The  notice  of  the  trust  was  conveyed  to  him  by  witness  in  an 
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interview  about  the  contemplated  purchase,  and  after  the 
terms  had  boen  agreed  on.  Witness  advised  him  that  he  was 
trustee  for  his  wife  and  children,  and  that  in  liis  judgment  an 
order  of  the  sui)erior  court  was  necessary  to  authorize  him  to 
make  a  good  title.  Wylie  replied  that  he  had  taken  counsel, 
was  twenty-one  years  of  age  and  knew  what  he  was  doing. 
When  he  spoke  to  witness  about  the  second  deed  the  matter 
was  fully  discussed,  and  he  remarked  that  all  he  wante<l  was 
the  signature  of  witness'  wife. 

This  evidence  was  objected  to  by  the  defendant  on  the 
ground  that  Weems  was  an  incompetent  witness,  as  Wylie 
was  dead.  The  objection  was  sustained,  and  the  complain- 
ants excepted. 

Other  evidence  was  introduced  for  the  complainants,  show- 
ing the  property  in  controversy  to  have  been  worth  from 
$8,000  00  to  $9,000  00,  and  from  $700  00  to  $800  00  per 
annum  rent ;  that  Wylie  had  moved  some  outhouses  off  the 
place  worth  $750  00 ;  that  he  had  stated  his  reason  for  re- 
moving such  buildings  and  not  putting  repairs  on  the  place 
was,  so  that  if  complainants  got  the  property  back  they  would 
get  the  goose  and  not  the  feathers;  that  Wylie,  for  the  year 
1866,  only  gave  in  town  property  to  the  amount  of  $6,000  00 
for  taxation;  that  he  then  owned  a  house  and  lot  in  town 
worth  $5.o6o  00  or  $6,000  00,  besiiles  other  property. 

At  the  close  of  complainants'  testimony,  on  motion  of  de- 
fendant, a  non-suit  was  ordered,  and  the  former  excepted. 

Error  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

Vason  &  Davis  ;  W.  M.  &  M.  P.  Reese  ;  John  C.  Reed, 
for  plaintiffs  in  error.  ^ 

R.  Toombs,  for  defendant. 

McCay,  Judge. 

1.  The  issue  on  trial  here  was  the  right  of  the  complain- 
ants to  this  land,  and  the  transaction  between  Weems  and 
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Wylle  is  not  any  transaction  of  the  plaintiffs  or  tlieir  agent 
with  hira.  Weems  is  not  the  other  party  to  the  suit,  or  one 
of  the  other  parties,  nor  do  the  complainants  claim  under 
hira.  They  propose  to  prove  a  fact  by  Weeras,  showing  Wy- 
lie's  knowledge,  and  if  Weems  is  to  be  excluiled  because  that 
fact  transpired  in  a  transaction  between  Weems  nnA  Wylie, 
rmder  which  the  complainants  set  up  no  rights,  but  on  the 
contrary  repudiate^  the  death  of  a  man  would  almost  wipe  out 
the  evidence  of  his  acts. 

2.  We  think,  too,  that  Weems'  evidence  is  material.  The 
sole  defense  of  the  defendant  is  the  statute  of  prescription. 
Under  our  law  that  cannot  be  relie<l  on  successfully  if  the 
possession  be  fraudulent,  or  if  the  color  of  title  be  fraudulent 
This  court  held,  in  the  case  of  MoAmy  vs.  Higdon,  50  Geor- 
ffia,  629,  that  one  who  buys  land  from  a  mere  squatter ^  know- 
ing that  he  is  such,  cannot  rely  upon  a  title  so  obtained  as  a 
prescriptive  title.  Our  Code,  section  2679,  provides  that  a 
possession,  to  be  adverse,  must  not  have  originated  in  fraud  ; 
and  again,  section  2683,  that  there  must  be  color  of  title,  and 
that  no  prescription  can  be  based  on  a  color  of  title  that  is 
forged  or  fraudulent.  We  have  held,  in  several  cases,  that 
constructive  notice  does  not  make  a  title  fraudulent;  that  the 
law  will  not  infer  fraud  in  such  cases  from  n^ligence;  that 
the  fraud  contemplated  must  be  some  conscious,  actual  wrong, 
something  which  shows  that  the  party  charged  was  acting  in 
bad  faith,  was  doing  what  he  must  have  known  was  wrong 
and  unfair :  McAmy  vs.  Higdon,  50  Georgia^  629 ;  Smith  vs. 
Wright,  43  Ibid.,  291 ;  Broum  vs.  Wells,  44  Ibid.,  573.  Un- 
der  the  testimony  of  Weems  it  appears  that  Wylie  knew  all 
about  the  trust  deed — the  right  of  the  children — knew  that 
Wingfield  was  the  trustee  and  not  Weems,  and  that  Weems 
had  no  right  to  sell;  at  any  rate,  under  his  testimony,  the  jury 
might  have  so  found.  We  are  of  the  opinion  that  if  this  l)e  so ; 
if  Wylie  took  Weems'  deed,  and  paid  the  Confederate  money, 
knowing  all  the  facts  and  intending  to  take  the  risk,  hoping 
he  would  not  be  disturbed — trading  on  the  power  of  Weems 
to  control  his  wife  and  children;  if  he  knew  he  was  getting 
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what  Weems  had  no  legal  right  to  sell  and  put  liim  in  pos- 
8es.<*ion  of,  and  was  ready  to  use  up  the  kernel  and  leave  the 
children  the  husks;  that  this  is  evidence  to  go  to  the  jury,  on 
which  it  is  competent  for  them  to  find  this  deed  from  Weems 
and  the  possession  acquired  under  it  fraudulent. 

3.  We  do  not  say  it  was  fraudulent,  but  that  under  Weems* 
and  the  other  testimony,  the  case  was  one  for  the  jury.  If  the 
original  deed,  and  the  possession  was  fraudulent — and  notliing 
was  paid  for  the  second  deed — and  the  trustee  got  nothing, 
it  would  be  only  an  additional  fraud.  All  this,  however,  was 
for  the  jury.  We  express  no  opinion  as  to  what  the  jury  ought 
to  fin<l.  We  simply  say  that  it  would  not,  with  Weems' 
testimony  in,  be  a  case  for  non-suit:  See  the  cases  of  Gray  vs. 
O'Neal,  12  Georgia,  424.  See,  also,  17  Georgia,  574;  20 
Ibid.,  480;  35  Ibid.,  132;  37  Ibid.,  26;  26  Ibid.,  617;  32 
Ibid.,  400. 

These  cases  estabh'sh  that  if  there  be  any  evidence  for  the 
plaintiff,  he  has  a  right  to  go  to  the  jury.  The  case  of  Tison 
vs.  Yawn,  15  Georgia,  goes  very  far. 

Judgment  reversed. 


Charles  G.  Platen,  relator,  vs.  James  Johnson,  judge^ 
respondent. 

The  presiding  judge  entered  on  a  bill  of  exceptions  forwarded  to  him,  the 
following  indorsement :  V  You  presented  a  petition  for  mandamus.  I  refused 
to  make  it  absolute.  This  was  all  that  was  done  by  me.  I  cannot  certify 
other  matters."  This  paper  was  presented  and  signed  as  above  stated, 
more  than  thirty  days  after  the  adjournment  of  the  court  at  which  the  de- 
cision complained  of  was  rendered.  The  judge  returned  it  to  the  except- 
ing party,  who  filed  it  and  had  it  forwarded  to  this  court,  treating  it  as  a 
complete  bill  of  exceptions.  Service  was  not  perfected  on  the  defendant 
within  ten  days  from  the  date  of  the  indorsement  aforesaid.  During  the 
present  term  of  this  court,  to  which  the  case  was  returned,  the  plaintiff  ap- 
plied for  a  mandamus  requiring  the  judge  to  specify  in  his  certificate  (the 
indorsement  aforesaid)  the  cause  of  delay  in  signing  and  certifying  the 
same: 
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Ileldf  that  as  the  plaintiff  had  treated  the  bill  of  exceptions,  with  the  indorse- 
ment thereon,  as  complete,  it  should  have  been  served  on  the  defendant 
within  the  time  prescribed  by  law,  and  as  this  was  not  done,  a  mandamus 
will  not  issue  requiring  the  judge  to  do  that  which  when  performed  would 
not  give  the  case  a  standing  in  this  court.     (R.) 

Mandamus.  Practice  before  the  Supreme  Court.  Januaiy 
Term,  1875. 

At  the  May  term,  1874,  of  Chatham  superior  court,  Judge 
James  Johnson  presiding,  Platen  asked  a  TMonrfamu*  against 
William  J.  Clements,  clerk  of  said  court,  requiring  him  to 
enter  a  motion  for  a  new  trial  in  the  case  of  Charles  G.  Platen 
VB*  Richard  D.  Arnold,  upon  tiie  docket.  The  mandamus 
was  refused.  The  court  adjourned  on  July  2d.  He  pre- 
sented his  bill  of  exceptions,  containing  numerous  recitals 
and  assigning  various  errors,  upon  which  the  judge  indorsed 
as  follows: 

^* Chambers,  August  24th,  1874. 

"You  presented  a  petition  for  mandamus,  I  refused  to 
make  it  absolute.  This  is  all  that  was  done  by  me.  I  can- 
not certify  other  matters. 

(Signed)  "  J.  Johnson,  Judge  8.  C.  C  0. 

This  bill  of  exceptions  was  filed  and  forwarded  to  this  court. 
It  was  not  served  on  the  defendant  therein  until  January  22d, 
1875. 

Platen  presented  his  petitition  for  a  mandamus  against 
Judge  Johnson,  requiring  hira  to  show  cause  why  he  should 
not  fi^tate  in  his  certificate  to  the  aforesaid  bill  of  exceptions, 
the  cause  of  delay  in  signing  and  certifying  the  same.  He 
alleged  that  on  July  23d,  1874,  he  mailed  to  Judge  Johnson 
a  bill  of  exceptions  in  the  aforesaid  case,  which  said  judge  re- 
turned on  the  27th  of  same  month,  with  his  objections,  in 
writing,  to  signing  the  same,  indorsed  thereon.  That  on  Au- 
gust the  20th,  he  forwarded  the  bill  of  exceptions  now  in  this 
court  which  was  returned  with  the  aforesaid  certificate. 

The  mandamus  was  refused,  the  court  enunciating  the  prin- 
ciples embraced  in  the  above  head-note. 
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Charles  G.  Platen,  in  propria  persona,  for  the  relator. 
No  appearance  contra. 
McCay,  Judge. 

We  granted  a  mandamus  to  perfect  the  record  in  this  case, 
on  the  idea  that  the  original  bill  of  exceptions  was  served.  It 
now  appears  tliat  this  was  not  the  case.  The  record,  when  it 
came  here,  showed  that  it  was  offered  to  be  filed  in  the  clerk's 
office  within  the  fifteen  days  fixed  by  the  statute,  Code,  4262, 
after  the  signing  of  the  certificate.  The  refusal  of  the  cl^rk 
to  permit  the  filing,  we  have  corrected,  and  under  our  order, 
he  has  sent^ip  the  record.  It  now  appears  that  the  original 
bill  of  exceptions,  as  signed,  was  never  served  on  the  defend- 
ant in  error  within  ten  days  after  signature  by  the  judge, 
as  required  by  section  4259  of  the  Code.  This  is  fatal.  The 
only  reply  to  this  is  that  the  certificate  does  not  show  that  the 
certificate  was  within  thirty  days,  as  required  by  law,  and  that 
it  was  necessary  to  explain  that  before  the  case  was  completely 
here.  But  the  whole  case  goes  on  the  idea  that  the  certificate 
was  made  before  the  offer  to  file,  and  the  record  is  here  on 
that  assumption.  The  motion  to  have  the  judge  correct  his 
certificate  by  explaining  the  cause  of  the  delay,  is  only  to 
make  the  record  show  on  its  face  the  facts.  This  case  was 
not  served  on  the  defendant  according  to  law,  and  must  be  dis- 
missed. It  would  be  a  simple  waste  of  time,  paper  and  offi- 
cial action,  to  cause  the  judge  to  explain  the  reason  of  the  de- 
lay in  signing  the  bill  of  exceptions  when,  in  fact,  if  that  ex- 
planation were  now  in  the  certificate,  the  case  would  necessa- 
rily have  to  be  dismissed,  because  no  notice  was  given  to  the 
defendant  in  error,  as  the  law  requires,  within  ten  days  aft^r 
the  signing  of  the  bill  of  exceptions. 

Mandamus  refused. 


Vol.  uv.  30. 
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1 54  4W|  Patbick  Roach,  plaintiff  in  error,  vs.  Henry  Sulter,  de- 

dl23  503;  P     J       .  . 

-54  4681  lendant  merror. 


mj562J 

f%  244  '*  ^^^1^  A  ^^11  ^^  exceptions  was  filed  to  the  judgment  of  the  city  court  of 

•Ig  M*  Savannah,  on  the  ground  that  the  verdict  was  contrary  to  the  evidence,  and 

was  dismissed  by  this  court  : 

ffeldt  that  the  party  complaining  might  still  file  a  certiorari  to  the  superior 

court  within  three  months  from  the  dismissal  of  the  case  in  this  court. 
3.  Und^  the  facts  as  set  forth  in  the  record,  it  was  not  error  in  the  judge  of 
the  superior  court  of  Chatham  county  to  refuse  to  sanction  the  certiorari. 
Substantial  justice,  according  to  the  evidence,  was  done  by  the  verdict  of 
the  jury. 

CerUoTari.  Statute  of  limitations.  New  trial.  Before  Judge 
James  Johnson.  Chatham  oounty.  At  Chambers.  June25y 
1874. 

At  the  May  tferm,  1873,  of  the  city  court  of  Savannah,  the 
above  stated  cause  was  tried,  and  resulted  in  a  verdict  in  favor 
of  the  plaintiff,  Suiter.  Roach  brought  said  cause,  by  writ 
of  error,  to  this  court.  All  the  errors  complained  of  may  be 
comprised  in  the  two  general  grounds  tiiat  the  verdict  was 
contrary  to  the  law  and  the  evidence.  No  motion  for  a  new 
trial  was  made.  When  the  case  was  called  in  this  court,  on 
motion  of  counsel  for  defendant  in  error,  the  writ  of  error 
was  dismissed:  See  51  Georgia  Reports^  169.  This  judgment 
was  entered  in  said  city  court  on  June  22d,  1874.  On  June 
25th  Roach  presented  his  petition  for  certiorari  to  the  judge 
of  the  superior  court,  who  refused  to  sanction  the  same.  To 
this  ruling  the  petitioner  excepted. 

One  ground  of  objection  to  the  petition  was  tliat  it  was  too 
late.  The  other,  that  substantial  justice  had  been  done  by  the 
verdict  To  report  the  latter  would  illustrate  no  principle  of 
law. 

John  M.  Guerrard,  by  brief,  for  plaintiff  in  error. 
T.  R;  Mills,  Jr.,  by  A.  B.  Smith,  for  defendant 
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McCay,  Judge. 

1.  The  constitution  gives  a  writ  of  error  to  this  court  from 
the  decisions  of  the  city  court,  and  there  is,  also,  by  the  con- 
stitution, a  eertiorari  allowed  to  issue  by  the  judge  of  the  su- 
perior court  to  correct  the  errors  of  all  inferior  judicatures. 
On  the  writ  of  error  filed  to  this  court  the  plaintiflTs  case  was 
dismissed.  Until  that  dismissal  was  had  the  case  was  not 
finally  disposed  of  by  the  city  court.  Its  judgment  was  sus- 
pended, supei*se<1ed  by  the  writ  of  error.  Under  the  decision 
of  this  court,  in  22  Georgia^  359,  the  party  had  his  three 
months  from  the  dismissal  to  apply  for  his  new  proceeding. 

2.  But  we  think  the  court  was  right  in  refusing  the  certir' 
orari  on  the  merits.  It  is  true  that  the  weight  of  evidence 
was  in  favor  of  the  idea  that  this  was  a  mortgage  and  not  a 
sale.  But  the  papers  and  the  evidence  of  the  plaintiff  were 
on  the  side  of  a  sale,  and  it  was  competent  for  the  jury,  under 
the  evidence,  so  to  find.  Under  this  view  of  it,  is  not  the 
verdict  sustainable  by  the  evidence?  The  wagons  and  the 
harness  seem  to  be  still  intact,  and  even  the  defendant  below 
admits  that  it  was  the  interest  of  both  parties  that  the  horses 
bought  should  take  the  place  of  the  mules.  This  would 
leave  in  the  possession  of  the  defendant  in  the  action  in  the 
city  court  a  plenty  of  property  to  justify  the  verdict.  A 
money  verdict  was  competent,  in  the  election  of  the  plaintiff, 
under  section  3564  of  the  Code.  On  the  whole,  as  substan- 
tial justice  is  done,  as  the  certiorari  turns  upon  a  purely 
technical  idea,  and  the  verdict  is  for  about  what  the  defendant 
himself  admits  he  is  due  the  other,  we  think  the  verdict 
ought  to  stand. 

Judgment  affirmed.  *  ^^"m? 


Oakley  Mills  Manttfacturing  Company,  plaintiff  in 
error,  vs.  E.  A.  Neese,  for  use,  etc.,  defendant  in  error. 

When,  in  a  suit  for  flooding  plaintiff's  land  by  back-water  from  a  mill-dam,  it 
appeared  that  the  defendant  had  an  undoubted  right  to  flow  the  water  over 
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the  land  of  plaintiff,  to  the  extent  that  it  was  overflowed  by  a  dam  existing 
in  1857 : 
Held^  that  a  verdict  for  the  plaintiff  for  I5S0  00  dam^es  is  not  sustained  by 
proof  that  there  is  at  present  a  greater  overflow  than  was  in  1857,  and 
that  more  land  is  covered,  there  being  nothing  in  the  evidence  to  show 
how  much  more,  or  any  evidence  to  indicate  the  amount  of  the  damage 
caused  by  the  increased  overflow. 

Damages.    Before  Judge  Knight.    Cobb  Superior  Court. 
November  Term,  1873. 

A  report  of  this  case  is  unnecessary. 

W.  T.  &  W.  J.  Winn;  George  N.  Lester,  for  plaintiff 
in  error. 

C.  D.  Phillips,  for  defendant. 

McCay,  Judge. 

No  attack  was  made  at  the  trial  on  Denmead's  deed  or  grant. 
Under  that  he  had  an  unquestionable  right  to  back  water  up- 
on lot  number  one  thousand  and  ten,  to  the  extent  his  then 
dam  did  back  it,  and  the  defendants  having  bought  his  mill 
tract,  the  easmcnt  on  lot  numl)er  one  thousand  and  ten  passed 
to  the  defendants.  It  is  very  clear,  therefore,  that  the  wrong 
done  the  plaintiff,  if  any,  is  the  increase<l  flow  of  the  present 
back-water  over  and  above  what  Denmead's  deed  allowed. 
As  the  evidence  appears  of  record,  there  is  absolutely  no  testi- 
mony to  sliow  how  much  damage  is  done  the  plaintiff's  land 
by  the  present  dam,  more  than  was  done  by  the  old  or  Den- 
mead's dam.  There  is  some  evidence  that  the  present  dam 
raises  the  water  higher  upon  plaintiff's  land  than  Denmead's 
did,  but  there'  is  not  a  particle  of  proof  showing  how  much 
higher,  or  how  much  more  land  is  submerged.  Mrs.  Neese, 
the  real  plaintiff,  says  a  "small  quantity,"  but  even  she  does 
not  fixed  the  number  of  acres  or  its  annual  value.  It  appears 
by  two  or  three  witnesses  that  the  whole  of  the  land  overflowed 
belonging  to  plaintiff  is  about  fifteen  acres,  but  how  much  of 
this  is  the  result  of  the  new  dam,  does  not  appear  from  any 
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witness.  Mrs.  Merrett's  testimony  lias  reference  only  to  the 
state  of  things  before  Denraead's  deed.  As  a  matter  of  course 
Denmead  had  a  right  to  back  water  further  back  than  Mer- 
rett  did,  else  why  should  he  need  a  new  grant?  And  it  is 
conclusively  shown  from  the  testimony  that  Denmead's  dam 
wtis  higher  than  Merrett's.  At  last,  as  it  appears  from  the 
evidence,  the  only  question  before  the  jury  was  whether  the 
present  dam  flowed  the  water  on  to  plaintiflp's  land  more 
than  Denmead's  did,  and  if  so,  how  much  more,  and  what 
was  the  damage  caused  by  this  additional  flow?  Upon  this 
pointy  as  we  have  said,  thei*e  is  some  evidence  that  there  is 
more  land  overflowed  by  the  present  dam  than  by  Denmead's, 
but  .how  much  more  does  not  appear  from  any  witness,  nor 
is  there  even  an  estimate  of  the  damage  caused  by  the  increase. 
The  jury  seem  to  have  found  the  damage  caused  by  the  whole 
overflow.  That  they  had  no  right,  under  the  evidence,  to 
do.  Denmead's  deed  is  conclusive,  and  his  right  is  upon 
the  lower  lot.  And  the  defendants  are  not  liable,  except 
for  the  increase — for  the  damage  caused  by  ihe  overflow,  by 
the  present  dam,  more  than  was  caused  by  Denmead's  dam. 
Denmead's  rights  passed  to  the  defendants,  and  to  give  dam- 
ages for  any  portion  of  this  overflow  upon  lot  number  one 
tho4isand  and  ten,  that  is  not  greater  than  Denmead  overflowed 
it,  is  a  wrong  to  the  defendants,  and  is  charging  them  with 
damages  for  doing  that  which  they  have  bought  the  right'to 
do.  We  think,  therefore,  this  verdict  is  without  evidence  to 
sustain  it.  It  may  be  that  there  is  a  greater  overflow  than 
was  there  during  Denmead's  time,  and  if  there  be  the  defend- 
ants are  liable,  but  proof  that  the  overflow  is  greater  is  not 
enough.  The  jury  have  no  right  to  guess  ;  it  siiouhi  appear 
by  the  proof.  Mrs.  Neese  says  a  small  quantity,  but  that  is 
too  indefinite.  We  are  free  to  say  that  we  consider  the  rela- 
tive height  of  the  two  dams  as  aflbrding  the  strongest  proof 
whether  or  not  tliere  is  a  greater  overflow.  It  seems  to  us 
absurd  to  say  that  a  dam  of  the  same  or  a  less  height  than 
Denmead's  would  raise  the  water  higher.  The  laws  of  nature 
would  seem  to  contradict  this.     If  the  pond  fills  up  it  will  be 
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shallower,  will  not  hold  as  much  water,  but  when  the  water 
gets  to  the  top  of  tlie  dam  it  will  run  over,  and  it  oannot^  as 
it  seems  to  us,  baok  the  water  except  to  a  point  up  stream  on 
a  level  with  the  top  of  the  dam ;  it  would  do  that  witli  a  full 
pond  when  the  dam  was  new,  and  it  would  do  no  more  at 
any  other  time,  because  it  is  impossible  it  should  do  so.  An 
obstruction  in  a  stream  cannot  baok  the  water  except  to  a 
point  up  the  stream  on  a  level  with  the  top  of  the  obstruction. 
There  may  be  some  mistake  about  the  relative  height  of  these 
two  dams,  or  the  witnesses  may  be  mistaken  as  to  4he  in- 
creased overflow ;  but  if  the  height  of  the  dams  is  the  same, 
we  are  incredulous  as  to  an  increased  overflow.  Deumead  may 
have  worked  his  water  more  constantly,  or  his  dam  may  have 
been  leaky ;  but  a  good  dam  of  say  seven  feet,  cauuot  back 
the  water  higher  than  on  a  level  with  its  top. 
Judgment  reversed. 


;  M    462 
|106      39 

loT^      A.  J.  Williams  &  Company,  for  use,  plaintiffs  in  error,  vs. 

H~4^  Nancy  S.  Terrell,  executrix,  defeudant  in  error. 

•121  m 

One  who  purchases  mortgaged  property,  prior  to  the  commencement  of  statu- 
tory proceedings  to  foreclose,  and  who  is  not  a  party  to  such  proceedings, 
is  not  bound  by  the  judgment  of  foreclosure,  and  may,  when  the  mortgage 
Ji,  fa,  is  levied,  go  behind  the  judgment  and  set  up  that  the  mortgage  was 
barred  by  the  statute  of  limitations  at  the  date  of  the  filing  of  the  petition 
to  foreclose. 

Mortgage.  Statute  of  limitations.  Judgments.  Before 
Judge  Bartlett.  Morgan  Superior  Court.  September  Ad- 
journed Term,  1874. 

The  mortgage  in  this  case  was  executed  on  May  7th,  1860. 
Proceedings  to  foreclose  were  instituted  on  May  7th,  1870. 
Claimant's  'testator  acquired  title  to  the  property  in  contro- 
versy after  the  execution  of  the  mortgage  but  before  the  com- 
mencement of  the  proceedings  to  foreclose.  She  sought  to 
svt  up  the  statute  of  limitations  of  March  16th,  1869.    This 
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the  oourt  permitted  over  the  objection  of  plaintifis  in  fi.  fa,^ 
and  to  this  ruling  they  excepted. 

A.  G.  &  F.  C.  Foster,  for  plaintiffs  in  error. 

BiLLUPS  &  BroBston,  for  defendant. 

McCay,  Judge. 

This  case  turns  upon  the  sole  question  as  to  whether  the 
judgmeitt  of  foreclosure  against  tlie  mortgagee  concludes  the 
claimant.  Under  our  Coile,  a  mortgage  may  be  foreclosed 
either  by  personal  service  on  tlie  mortgagor  or  by  publica- 
tion. It  is  expressly  provided  (section  3965,)  that  if  neither 
the  mortgagor,  nor  his  special  agent  or  attorney,  sets  up  any  de- 
fense, it  shall  not  be  competent  for  any  third  person  to  do  so. 
It  follows,  therefore,  that  this  claimant,  not  only  was  not  a  par- 
ty to  the  proceeding  to  foreclose,  but  that  it  was  not  competent 
for  him,  on  his  own  motion,  to  have  appeared  and  defended* 
Can  it  be  i>088ible  that  it  was  the  intent  of-  the  law  that  one 
not  a  party,  should  be  absolutely  bound  by  a  judgment  against 
a  third  |>erson,  declaring  this  land  to  be  subject  to  the  mort- 
gage, fixing  the  amount  of  it,  declaring  it  still  to  be  sul)6]st- 
ing,  etc.,  and  that,  too,  when  at  the  date  of  the  proceedings 
the  mortgagor  had  parted  with  all  interest  ?  It  must  be  ad- 
mitted that  the  decisions  of  this  court  leave  the  subject  in 
some  doubt;  in  other  words,  they  cannot  be  reconciled.  In 
3  Kelly ^  174,  the  court,  in  pretty  plain  language,  declares 
tliat  one  occupying  the  position  of  the  claimant  could  be 
lieard  when  it  was  attempted  to  enforce  the  judgment  of  fore- 
closure against  him,  whilst  in  18  Georgia^  476,  it  is  expressly 
decided  that  the  judgment  is  conclusive  that  the  purchaser 
bought  the  lan<l  subject  to  the  judgment  the  mortgagee 
might  afterwards  obtain  against  the  mortgagor  on  foreclosure. 
In  19  .GeargiUf  14,  it  is  plainly  and  distinctly  decided  the 
other  way,  to-wit:  that  the  purchaser  might  go  behind  the 
judgment  and  attack  the  validity  of  the  original  mortgage. 
It  is  true,  only  two  judges  sat  in  this  case,  though  one  of 
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them,  Judge  Benning,  delivered  the  opinion  in  18  Georgia^ 
476.  It  IS  said  by  Judge  Warner,  in  Guerria  vs.  Danfotihj 
45  Georgia,  493,  that  this  case  seems  to  have  been  difftrently 
decided  when  it  came  again  before  the  court  in  22  Georgia,  22. 
But  on  looking  clasely  into  the  case,  it  seems  that  it  turned 
not  on  the  right  to  defend,  not  on  the  conclusiveness  of  tlie 
judgment,  but  on  the  validity  of  the  defense.  The  parties 
had  gone  into  the  defense,  and  the  decision  was  that  the  de- 
fense, as  made  out,  was  not  a  good  one,  so  that  this  case  in  22 
Georgia  Reports  is  rather  an  authority  for  than  against  tite 
right  to  go  behind  the  judgment  It  is  decided  in  27 Geor^ 
gia  Repoj'ts,  347,  that  the  purchaser  is  not  conchided  by  the 
judgment,  and  again  in  the  30^  Geof*gia  Bepotis,  707,  so 
tliat  the  decisions  seem  to  be  five  to  one  in  favor  of  the  right 
of  tlie  claimant  to  go  behind  the  judgment,  and,  on  princi- 
ple, this  would  seem  to  be  right.  ^  It  is  a  general  rule,  that 
the  acts  or  admissions  of  one  who  has  parted  with  his  title 
at  the  time  of  the  acts  or  admissions  are  not  evidence  against 
the  purchaser :  Settle  vs.  Allison,  8  Georgia  Reports,  201 ;  (?ttf 
vs.  Shorter,  32  Ibid ,  688.  If  this  be  so,  is  it  not  anomalous 
to  say  that  a  mortgagor  who  has  parted  with  his  title  and  has 
no  longer  any  interest  in  the  land,  should,  by  his  acts,  con- 
fessions or  neglect,  be  able  to  charge  it  conclusively  by  a  judg- 
ment? In  Walgrove  vs.  Spence,  20  Wendell,  260,  it  is  held 
that  a  decree  in  chancery  against  the  mortgagor  foreclosing 
the  equity  of  redemption,  does  not  bind  a  purchaser  from  the 
mortgagor  before  the  filing  of  the  bill.  The  court  says,  that 
to  bind  one  by  a  judgment  he  ought  to  be  a  party  or  a  privy 
to  it.  A  vendee  is  never  bound  except  by  acts  done  by  his 
vendor  before  his  purchase.  He  buys  subject  to  all  his  ven- 
dor has  done.  But  afler  the  title  has  passed  out  it  would 
seem  contrary  not  only  to  all  rule,  but  to  the  principles  of 
justice  to  make  it  competent  for  the  vendor,  by  any  act  of  his, 
to  conclude  the  purchaser.  This,  it  will  be  remembered,  is 
not  a  judgment  against  the  mofigagor.  It  is  a  quasi  judg- 
ment in  rem,  a  judgment  as  against  the  mortgagor,  that  the 
land  is  subject  to  the  mortgage,  and  that  it,  the  mortgage,  is 
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a  present  subsisting  charge  on  it.  Wiiat  security  has  the 
claimant  that  the  judgment  is  right?  Tlie  mortgagor  did  not 
have  any  possible  interest  in  preventing  the  judgment.  He 
had  parted  with  all  interest  in  the  land,  and  the  judgment  did 
not  bind  him  personally.  On  the  whole,  we  feel  bound  to 
decide  that  the  judgment  does  nota)nclude  the  purchaser  who 
has  bought  before  the  commencement  of  proceedings  to  fore- 
close. If  the  mortgagee  wishes  to  bind  him  he  must  make 
him  a  party.  JPerliaps  to  do  this  he  may  have  to  file  a  bilL 
But  unless  this  be  done  the  purchaser  may  resist  the  judg- 
ment by  any  defense  the  mortgagor  would  have  had. 
Judgment  affirmed. 


Arthur  J.  Butts,  plaintiff  in  error  vs.  Thomas  Pugh,  next 
friend,  defendant  in  error. 

I.  Where  an  application  was  made  by  the  next  friend  of  minor  children  to 
the  ordinary  for  twelve  months*  support,  and  it  appeared  that  the  return  of 
the  commissioners  was  entered  upon  the  appraisement  and  of  the  same  date 
thereof: 

Held,  that  it  was  not  error  in  the  Court  to  permit  the  return  to  go  in  evidence, 
even  though  there  was  no  other  affirmative  evidence  of  notice  to  the  ad- 
ministrator of  the  appointment  of  the  conmiissioners. 

2;  It  is  competent  to  show  by  parol,  that  the  administrator  appeared  before 
the  commissioners  to  set  apart  a  year's  support,  and  consented  to,  or  aided 
in,  their  report.  Such  an  appearance  would  be  a  waiver  of  notice,  and 
may  be  relied  on  in  the  absence  of  other  evidence. 

Administrators  and  executors.  Year's  support.  Evidence. 
Notice.  Before  Judge  Bartlett.  Baldwin  Superior  Court. 
August  Term,  1874. 

Thomas  Pugh,  as  next  friend  for  the  minor  children  of  N. 
J.  Pugh,  deceased,  brought  complaint  against  Arthur  J.  Butts, 
as  security  upon  the  bond  of  John  R.  Tucker,  administrator 
of  said  deceased,  for  $549  66,  with  interest  from  October  16th, 
1868,  it  being  the  amount  allowed  by  judgment  of  the  court 
of  ordinary  for  a  twelve  months'  support  of  such  minors* 
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The  declaration  alleged  that  the  administrator  had  moved 
without  the  limits  ef  the  state.  I'he  defendant  pleaded  that 
no  such  allowance  had  ever  legally  been  made. 

The  plaintiff  offered  in  evidence  the  inventory  and  appraise- 
ment of  the  goods  and  chatties  of  N.  J.  Pugh,  deceased^  up* 
on  which  was  entered  the  return  of  commissioners  to  set 
apart  a  year's  support^  allowing  all  of  the  property  embraced 
in  such  inventory  for  such  purpose.  The  inventory  and  re- 
turn were  both  dated  October  16th,  1868. 

Also,  a  petition  by  Thomas  Pugh,  as  next  friend,  for  the 
appointment  of  commissioners  to  set  apart  such  allowance, 
with  the  order  of  ordinary  thereon  dated  October  5th,  1872. 

Also,  an  order  allowing  such  return,  passed  at  the  August 
terra,  1872,  of  the  court  of  ordinary. 

To  this  entire  record,  offered  in  evidence  as  aforesaid,  was 
attached  the  following  order: 

'^  The  above  and  foregoing  being  read,  it  is  ordered  that  the 
same  be  recorded,  the  same  being  approved. 

(Signed)  "M.  R.  BmL,  Ordinary  B.  C. 

"August  12th,  1872.'' 

Amongst  other  grounds,  the  defendant  objected  to  the  above 
testimony  because  there  was  no  evidence  that  the  administra- 
tor was  notified  of  the  appointment  of  the  commissioners  to 
set  apart  the  twelve  months'  support.  The  evidence  was  ex- 
cluded. 

The  plaintiff  then  offered  to  show  by  parol  that  the  ad- 
ministrator had  such  notice,  and  had,  in  fact,  agreed  to  the 
judgment  of  the  court  of  ordinary  making  such  allowance. 
This  the  court  refused  to  permit. 

The  plaintiff  offering  no  further  testimony,  his  case  was 
dismissed.  Subsequently  he  moved  to  have  it  reinstated  on 
the  ground  that  the  court  bad  erred  in  the  above  rulings.  The 
motion  was  sustained  and  the  defendant  excepted. 

Cbawpord  &  Williamson,  for  plaintiff  in  error. 
Sandfobd  &  FuRMAN,  for  defendant. 
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McCay,  Judge. 

1.  During  the  term  it  was  competent  for  the  court,  in  its 
discretion,  to  entertain  a  motion  to  reinstate  the  dismissed  case, 
either  because  of  error  in  its  judgment,  or  on  new  cause 
shown.  Hence,  as  the  facts  of  both  judgments  are  in  the 
record,  we  think  they  are  all  before  us.  We  have,  at  this 
term,  in  the  case  of  Banies  et  al  vs.  Undei'woody  admini^a- 
tor,  54th  Georgia  liepcrta,  87,  affirmed  the  case  of  Davie  vs. 
MoDanielf  47th  Georgia  BeportSy  195.  The  court  of  ordi- 
nary, under  our  law,  is  a  court  of  general  jurisdiction  as  to 
the  matter  of  intestate  estates,  and  its  judgments  are  enti- 
tled to  all  the  respect  and  presumptions  of  such  courts.  The 
statutes  requiring  petitions  in  writing,  the  record  of  them, 
and  what  they  shall  contain,  do  not  make  the  judgments  void 
if  they  do  not  show  these  requirements  to  have  been  com- 
plied with.  They  are  amendable.  They  stand  as  the  laws 
requiring  declarations  and  other  forms  in  the  superior  court> 
and  the  judgment  is  not  void  if  they  do  not  appear. 

2.  In  this  case,  however,  we  think  there  is  evidence  of  ser- 
vice. The  appraisement  is  the  administrator's  own  return ; 
as  it  is  found  in  the  office,  the  presumption  is  that  the  admin- 
istrator filed  it  there,  as  it  was  his  duty  to  do :  Co<le,  section 
2517.  On  tliat  appraisement,  on  the  same  paper,  and  of  the 
same  date  of  it,  is  the  report  of  the  commissioners.  How 
did  it  get  there  on  that  day  ?  Is  not  the  presumption  of  no- 
tice almost  irresistible  ?  Besides,  the  parties  offered  to  prove 
that  the  administrator  was  present,  aiding  and  consenting  to 
this  setting  apart.  Nec^sarily,  such  proceedings  are  in 
paia^  not  before  a  court  of  record,  and  the  presence  of  the 
administrator,  and  his  consent,  might  be  proven  by  parol. 
If  he  was  present  and  showed  the  property,  and  was  consult- 
ed with  by  the  commissioners,  ought  he  to  be  allowed  to  set 
up  want  of  notice  ?  It  appears  that  the  returns,  and,  indeed, 
all  the  papers  in  this  office,  are  confused,  and  many  of  them 
missing,  and  we  think  great  latitude  ought  to  be  allowed  in 
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such  cases.     The  report,  it  is  true,  is  not  very  definite,  but 
we  think  the  parties  may  (if  they  can)  show  what  was  the 
true  value  of  tlie  things  set  apart,  on  the  trial. 
Judgment  affirmed. 


Charles  Cook,  plaintiff  in  error,  vs.  The  Mayor  and 
Council  op  the  City  op  Macon,  defendant  in  error. 

A  municipal  corporation  is  not  liable  to  an  action  for  damages  for  the  illegal 
arrest  of  a  citizen  by  one  of  the  police  officers  of  the  city.  For  such  ar- 
rest the  officer  is  himself  liable. 

Municipal  corporations.  Damages.  Officers.  Before  Judge 
Hill.    Bibb  Superior  Court.   April  Adjourned  Term,  1874. 

Cook  brought  case  against  the  Mayor  and  Council  of  the 
City  of  Macon  for  820,000  00  damages,  alleged  to  have  been 
sustained  by  reason  of  his  illegal  arrest  by  a  police  officer  of 
said  city.  The  defendant  pleaded  the  general  issue.  A  ver- 
dict was  returned  for  the  plaintiff  for  $500  00.  The  defend- 
ant moved  for  a  new  trial  because  the  verdict  was  illegal,  in 
ttiis,  that  a  police  officer  appointed  by  a  city  is  not  its  agent 
or  servant  so  as  to  render  it  responsible  for  his  unlawful  and 
negligent  acts  in  the  discharge  of  his  duty  as  such  police 
officer. 

The  motion  was  sustained,  and  the  plaintiff  excepted. 

Whittle  &  Gustin;  R.  W.  Stubbs,  for  plaintiff  in 
error. 

Hill  &  Harris;  R.  W.  Jemison,  for  defendant. 
McCay,  Judge. 

Whilst  it  must  be  admitted  that  the  authorities  on  the  sub- 
ject of  how  far  and  under  what  circumstances  a  municipal 
corporation  in  liable  for  the  acts  of  its  agents,  are  not  uniform 
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or  satisfactory,  yet  we  think  it  will  be  found  that  the  current 
of  the  authorities  is  almost  uniform  that  it  is  not  liable  for  a 
ti'espass  or  assault  by  a  police  oflScer.  If  he  has  authority  to 
arrest^  then  nobody  is  liable,  if  he  has  not,  then  he  is  acting 
wilfully  on  his  own  responsibility,  and  in  such  cases  the  rule 
of  respondeat  superior  does  not  apply.  But  the  authorities 
place  this  kind  of  a  servant  on  special  grounds.  He  is  a 
peace  officer;  his  duties  do  not  lie  in  the  line  of  the  special 
private  duties  or  rights  of  the  corporation,  but  they  are  du- 
ties connected  with  the  public  peace  in  which  the  state  is  in- 
terested, and  in  a  very  wide  sense  he  is  a  state  officer ;  many 
of  his  duties  are  duties  connected  with  the  prevention  and 
punishment  of  crime:  See  Dillon  on  Municipal  Corporations, 
sections  33,  34,  149,  773 ;  and  as  to  such  officers,  the  ruling 
is  almost  universal  that  the  corporation,  though  it  appoints 
them,  is  not  liable  for  torts  committed  by  them  :  1  Allen,  172, 
417 ;  31  Maryland,  462 ;  31  Alabama,  469 ;  9  La.  An.,  461 ; 
17  Gratt,  375.  For  these  reasons  we  affirm  the  judgment. 
Judgment  affirmed. 


William  A.  Crutchfield,  plaintiff  in  error,  vs.  John  P. 
Callaway  et  al,j  defendants  in  error. 

Crutchfield  sued  out  an  attachment  against  Callaway  &  Small  for  the  pur- 
chase money  of  a  horse  and  buggy  in  the  possession  of  the  defendants. 
More  than  twenty  days  before  the  return  term  of  the  attachment,  he  filed 
in  the  clerk's  office  a  declaration,  not  referring  to  the  attachment,  against 
Callaway,  Small  &  Muntfort,  as  acceptors  of  a  bill  of  exchange,  and  O.  T. 
Muntfort,  drawer;  process  was  annexed  and  Small  served,  and  the  others 
returned  not  to  be  found.  No  declaration  was  filed  in  the  attachment 
proper,  but  the  plaintiff  caused  a  notice  to  be  served  on  Small,  that  the  at- 
ment  was  pending,  and  that  a  declaration  was  filed.  This  notice  was  di- 
rected to  Callaway,  Small  &  Muntfort,  and  contained  an  indorsement  by 
the  sheriff  that  Callaway  was  not  to  be  found.  Callaway  &  Small  re- 
plevied the  property.  Small  filed  a  plea  to  the  declaration  against  Calla- 
way, Small  &  Munfort,  and  Muntfort  as  drawer.  The  jury  found  a  verdict 
against  Callaway,  Small  &  Muntfort,  and  against  the  securities  on  the  re- 
plevy bond : 


Digitized  by  VjOOQIC 


470         SUPREME  COURT  OF  GEORGIA. 

McBurney  vs,  Harris  et  aL 

Jhid^  that  it  wacs  not  enor  in  tfie  judge  to  arrest  t]»  jo^imeiitv  as  tfas  Tcsdict 
did  not  conform  either  to  the  attachment  or  tothe  declaration  which  was 
sued  out  regularly  and  served. 

Judgments.  Verdict.  Attachment.  Before  Judge  Hill. 
Bibb  Superior  Court.    October  Terra,  1874. 

The  &cts  of  this  case  are  fully  stated  in  the  above  head-note. 

A.  Proudfit,  by  SaAcuel  Hall,  for  plaintiff  in  error. 

C.  B.  WooTEN,  by  Whittlb  &  Gustin,  for  defendants. 

McCay,  Judge. 

It  is  impossible  to  draw  any  thread  through  this  judgment, 
and  the  pleadings  and  proceedings  in  either  branch  of  them 
before  the  judgment,  so  as  to  make  it  harmonize  with  them. 
If  the  case  is  to  be  treated  as  an  ordinary  suit  then  the  judg- 
ment against  the  security  on  the  replevin  bond  is  wholly  out- 
side of  the  pleadings..  If  the  case  is  to  be  treated  as  an  at- 
tachment then  there  was  no  declaration  filed.  We  do  not  say 
that  the  plaintiff  is  without  a  remedy ;  all  we  decide  is  that 
bis  judgment  is  irregular,  so  defective  as  that  it  has  no  foun- 
dation in  the  pleadings.  We  think  the  court  was  right  in 
arresting  the  judgment,  leaving  it  to  the  plaintiff  to  take  such 
steps  in  the  future  as  he  may,  under  his  pleadings,  have  a 
right  to  take,  and  to  apply  for  such  amendments  as  he  may 
have  a  right  to  have. 

Judgment  affirmed. 


James  C.  McBurney,  plaintiff  in  error  V9.  Thomas  H. 
Harris  d  al.^  defendants  in  error. 

I.  H.  &  M.  carried  on  a  hotel,  in  partnership,  for  three  months,  M.  owning 
th^  house  and  furniture.  At  the  end  of  this  time  H.  leased  the  house  from 
M.  and  bought  the  furniture,  giving  his  notes  for  |io,ooo  oo  therdbr.  H. 
alleging  that  he  had  been  deceived  as  to  the  value  of  the  furniture,  the 
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parties  had  a  settlement,  at  which  |2,ooo  oo  was  taken  off  the  price,  H, 
credited  with  a  sum  which  had  been  paid,  and  new  notes  were  taken  for 
the  balance.  Afterwards,  and  after  H.  had  used  the  furniture  nearly  three 
years,  M.,  by  H's  consent,  when  the  lease  had  not  expired,  leased  the 
house  and  sold  the  furniture  on  hand  to  W.,  M.  agreeing  to  settle  with  H. : 

Heidi  that  on  a  settlement  M.  is  only  chargeable  with  the  value  of  the  furn- 
iture at  the  time  of  the  sale  to  W. 

3.  When  on  the  trial  of  a  bill  filed  by  H.  against  M.  for  a  settlement,  M.  had 
sworn  that  at  the  time  the  ^2,00000  was  deducted  from  the  original 
1 10,000  00,  and  certain  payments  allowed  and  new  notes  given,  all  accounts 
and  demands  then  exbting  between  the  parties  were  included,  and  H. 
contradicted  this  and  set  up  that  M.  owed  him  on  the  partnership  matter, 
it  was  error  in  the  Court  to  refuse  to  permit  the  counsel  of  M.,  in  his  argu- 
ment to  the  jury,  to  discuss  the  rights  of  the  parties  under  the  settlement, 
and  force  him  to  elect  whether  he  would  stand  by  it  or  go  behind  it. 

Partnership.  Lease.  Settlement  Attorney.  Argument 
of  counsel.  Before  Judge  Hill.  Bibb  Superior  Court  April 
Terra,  1874. 

Reported  in  the  opinion. 

Lanier  &  Anderson,  Hill  &  Harris;  Whittle  & 
GuSTiN,  for  plaintiff  in  error. 

J.  &  J.  C.  Rutherford,  for  defendants. 

McCay,  Judge. 

It  appears  that  McBurney  and  Harris  were  partners  in  a  ho- 
tel, McBurney  owning  the  house  and  the  furniture.  Harris, 
after  a  while,  bought  the  furniture,  and  leased  the  house  for 
five  years.  The  price  paid  for  the  furniture  was  not  definitely 
fixed,  thought  notes  were  given  base<l  on  a  former  appraise- 
ment* Harris  complaining,  the  parties  had  a  settlement,  and 
$2,000  00  was  taken  off  the  prioe,  various  credits  put  upon 
the  debts,  and  new  notes  taken  for  the  l)alance.  On  the  trial, 
McBurney  testified  that  this  settlement  included  all  demands 
of  both  parties  up  to  the  date  of  the  new  notes.  Harris  said 
that  nothing  was  included  but  the  deduction  and  certain  cash 
payments  he  had  made.  After  about  three  years,  Harris  gave 
op  bis  lease,  and  McBurney  made  a  new  lease  to  Wheelan, 
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and  sold  Wheelan  the  furniture  as  liis.  Harris  oonsented  to 
tills,  provided  McBurney  would  settle  with  hina.  The  jury, 
by  their  finding,  chained  McBurney  with  tiie  price  Harris 
liad  agreed  to  give  for  the  furniture.  During  the  argument 
the  judge  refused  to  permit  McBurney's  counsel  to  discuss 
before  the  jury  what  would  be  the  rights  of  the  i)artie8  in  case 
the  jury  should  consider  there  had  been  no  general  settlement 
at  the  giving  of  the  new  notes,  as  well  as  what  would  be  their 
rights  if  there  was,  the  court  holding  that  he  must  choose 
whether  to  abide  by  the  settlement  or  not. 

1.  We  think  the  jury  was  wrong  in  charging  McBurney 
with  the  price  of  the  furniture,  as  Harris  had  agreed  to  pay 
for  it;  that  is,  to  treat  the  sale  as  rescinded.  Harris  had  the 
use  of  it  for  three  years;  was  he  to  have  all  that  for  noth- 
ing? Was  the  wear  and  tear  of  it  nothing?  Evidently  the 
real  intent  was  for  McBurney  to  buy  back  the  furniture,  to 
take  it  off  Harris'  hands  at  its  worth.  He  got  from  Whelan 
far  less  than  Harris  had  given  for  it,  and  it  was  doubtless 
worth  far  less.  In  fairness  and  equity,  Harris  ought  only  to 
be  allowed  tiie  worth  of  it  at  that  time.  As  no  price  was 
agreed  on,  a  quantum  valebat  was  the  true  sum  to  charge  Mc- 
Burney with. 

2.  We  think,  too,  the  court  had  no  right  to  limit  the  counsel 
as  he  did.  Both  views  of  the  case  were  before  the  jury,  and  it 
was  for  them  to  determine  which  they  would  take  under  the 
evidence,  and  it  was  the  right  of  the  counsel  to  discuss  the 
result  according  to  either  view.  The  record  in  this  case  is  very 
voluminous,  and  many  questions  are  made  which  we  think 
immaterial,  but  we  grant  a  new  trial  on  the  two  grounds  we 
have  specified. 

Judgment  reversed. 
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Jaues  C.  McBurney,  plaintifiFin  error,  vs.  Patrick  "Whee- 
lan et  aLj  defendants  in  error. 

The  lessor  and  lessee  of  a  hotel  were  at  issue,  the  lessor  insisting  that  the 
lessee  had  procured  the  house  by  false  representations  and  was  damaging 
the  reputation  of  the  house  by  bad  management,  by  keeping  a  bad  hotel, 
and  permitting  disorder^  etc.,  and  the  lessee  denying  this  and  insisting  that 
the  lessor  had  damaged  him  in  various  ways,  and  especially  by  suing  out 
processes  against  him,  levying  on  his  furniture,  etc.,  etc.,  without  just  cause. 
The  counsel  of  the  lessor  asked  the  court  to  charge  the  jury,  "  that  if  they 
believed  from  the  evidence  that  the  only  damage,  if  any,  the  lessor  had 
done  the  lessee  or  his  business,  was  in  the  assertion  of  his  legal  rights  by 
using  the  ordinary  process  of  the  courts,  and  that  he  resorted  to  them  in 
good  faith  and  for  the  purpose  only  of  protecting  and  securing  his  legal 
rights,  such  damage,  jf  any,  ought  not  to  be  allowed  against  the  lessor," 
which  charge  the  court  refiiSed  to  give  : 

Held,  that  this  was  error. 

Damages.     Lease.     Landlord  and  tenant.     Before  Jadge 
Hill.    Bibb  Superior  Court.    April  Term,  1874. 

This  case  is  sufficiently  reported  in  the  above  head-note. 

Lanier  &  Anderson,  Hill  &  Harris  ;  Whittlb  & 
GUSTIN,  for  plaintiff  in  error. 

J.  &  J.  C.  Rutherford,  for  defendants. 

McCay,  Judge. 

We  think  the  charge  as  asked  ought  to  have  been  given. 
If  the  party  had  only  the  purpose  indicated,  that  was  suffi- 
cient. If  he  intended  oppression  by  a  misuse  of  the  process 
any  way^  the  jury  were  authorized,  under  this  charge,  to  find 
against  him,  and  we  think  the  judge  was  too  exacting  in  re- 
fusing tiie  charge,  because  it  did  not  also  put  the  hypothesis 
of  using  the  process  in  a  legal  way.  Besides,  it  was  compe- 
tent for  the  court  to  have  explained  to  the  jury  that  an  ille- 
gal use  of  the  process  would  be  just  as  illegal  as  an  ill^al 
suing  out.  As  the  case  stood,  we  feel  that  the  charge  refused 
ouglit  to  have  been  given,  and  that  the  refusal  was  an  injury 
to  the  plaintiff  in  error.  We  reverse  the  judgment  the  more 
Vol.  LI  v.  31. 
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readily  because  our  opinion  is,  that  under  the  evidence  the 
jury  have  given  heavy  damages^  and  such  as  the  evidence 
must  be  strained  to  sustain. 
Judgment  reversed. 


Jacob  O.  Redwine,  plaintiff  in  error,  w.  The  Gate  City 
Loan  and  Building  Association,  defendant  in  error. 

1.  When  a  petition  to  the  superior  court  in  December,  1865,  for  the  purpose 
of  obtaining  a  charter,  failed  to  set  forth  the  objects  of  the  corporaticm,  it 
was  competent  for  the  court,  in  granting  its  assent,  to  specify  the  objects, 
and  to  set  forth  the  terms  on  which  the  charter  was  granted, 

2.  There  was  no  error  in  the  judgment  granting  a  new  trial  in  this  case. 
The  contract  was  not  usurious  on  its  face,  and  there  was  nothing  in  the 
evidence  to  show  that  it  was  in  fact  the  purpose  of  the  parties  to  evade  the 
usury  laws. 

Corporations.  Charter.  Practice  in  the  Superior  Court. 
Usury.  New  trial.  Before  Judge  Hopkins.  Fulton  Su- 
perior Court.     October  Term,  1874. 

One  of  the  questions  presented  by  the  record  in  this  case 
was  whether  the  defendant* in  error  was  a  coriwration.  It 
appeared  that  certain  persons  petitioned  the  inferior  court  of 
Fulton  county  to  be  incorporated  under  the  name  of  the 
Gate  City  Loan  and  Building  Association,  with  a  capital  of 
not  exceeding  five  thousand  shares,  in  shares  of  %\  00  each, 
to  be  paid  by  successive  monthly  installments  of  $1  00  eacb 
share,  so  long  as  the  said  corporation  shall  continue,  with 
power  to  appoint  all  proper  officers  aud  fix  their  salaries,  atid 
to  make  such  needful  constitution,  by-laws  and  regulations  as 
they  may  desire,  not  repugnant  to  the  laws  of  the  state,  eta 
That  at  the  December  term,  1865,  of  said  court,  an  order  was 
passed  granting  the  charter,  setting  forth  in  full  the  objects 
and  terms  thereof. 

The  fisusts  upon  which  the  second  head-note  was  baaed  were 
substantially  the  same  as  presented  by  the  case  of  Packer  as. 
FvUcm,  Loan  and  Bvdlding  AsaodaUoriy  46  Ckorgiaf  166. 
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The  jury  found  for  the  defendant.  The  plaintiff  moved  for 
a  new  trial,  because  the  verdict  was  contrary  to  the  evidence 
and  the  charge  of  the  eourt     .' 

The  court  had  instructed  the  jury  that  the  papers  intro- 
duced did  not  disclose  an  agreement  which  was  illegal  or 
usurious,  and  that  their  construction  was  for  the  court. 

The  motion  was  sustained,  and  defendant  excepted. 

P.  L.  Mynatt  ;  CoLLiBR  &  Collier,  for  plaintiff  in 
error. 

N,  J.  Hammond,  for  defendant. 
McCay,  Judge. 

1.  The  petition  for  the  charter,  whilst  it  did  not  go  into 
detail,  did  state,  by  the  very  name  it  asked  to  have,  the  sub- 
stance of  the  business.  But  we  think  the  petition  and  the 
order  is  to  be  taken  together,  and  when  both  show  what  the 
intent  is,  it  is  sticking  in  the  bark  to  say  that  it  is  the  petition 
alone  that  is  to  be  looked  to. 

21  We  do  not  care  to  go  over  the  argument  and  authorities 
made  and  referred  to  in  the  case  of  Parker  V8.  Fulton  Loan 
nnd  Building  Assockdion^  46  Georgia^  166.  We  see  no 
reason  to  change  that  decision,  but  are  rather  confirmed  in 
our  views  by  new  investigation.  Nor  is  there  anything  here 
to  alter  the  rule.  True,  there  is  some  evidence  that  Mr. 
Bedwine^s  sole  object  was  to  borrow  money,  and  that  Mr. 
Wallace  knew  this.  But  the  whole  case  shows  that  Red- 
wine  was  not  an  original  contractor  with  the  association.  He 
bought  out  and  took  the  shares  of  one  of  the  original  mem- 
bers, and  Mr.  Wallace,  though  he  was  an  agent  of  the  com- 
pany, was,  in  this  transaction,  the  agent  of  the  Buyer  and 
seller  of  the  stock,  and  not  acting  as  the  agent  of  the  com- 
pany. If  the  original  stockholder's  contract  was  not  usu- 
rious, but  made  for  the  real  purposes  of  the  charter,  then  it 
was  not  made  ill^al  by  his  selling  out  to  Bedwine. 

Judgment  affirmed. 
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jiriTtf         James  A.  Fannin,  plaintifiF  in  error,  vs.  John  Durdin  et  al., 
"[-54  47(j.  defendants  in  error. 

1 122    642; 

'-  When  a  proceeding  was  had  in  1869,  to  reduce  a  judgment  under  the  act  of 

128     463  1868,  and  the  plaintiff  in  the  original  judgment  took  issue  on  the  defend- 

I         —  ant*s  grounds,  and  that  issue  was  tried  by  a  jury,  who  reduced  the  judg- 

|l29     294  ment,  and  the  plaintiff  entered  up  a  new  judgment  founded  on  this  verdict, 

caused  execution  to  issue,  and  had  property  sold  thereunder,  and  participa- 
ted in  the  proceeds,  and  afterwards,  in  1873,  moved  to.set  aside  the  judg- 
ment entered  up  by  him  in  1869,  on  the  ground  that  the  pleadings  on  said 
motion  to  reduce,  showed  no  legal  ground  for  reduction,  and  that  the  judg- 
ment was  therefore  illegal : 
I/e/df  that  having  tendered  an  issue  upon  the  defendant's  motion,  and  gone  to 
the  jury  on  such  issue,  and  accepted  the  verdict  by  entering  up  judgment 
thereon,  etc.,  he  is  too  late,  after  the  lapse  of  three  years,  to  object  to  the 
sufficiency  of  the  motion. 
Warner,  Chief  Justice,  dissented. 

Judgments.  Belief  act  of  1868.  Statute  of  limitations. 
Before  Judge  Bartlett.  Morgan  Superior  Court.  Sep- 
tember Term,  1874. 

A  report  of  this  case  is  unnecessary. 

Reese  &  Reese^  for  plaintiff  in  error. 

Fannin  &  Billups;  A.  G.  &  F.  0.  Foster;  T.  H.  S. 
BrobstoN;  for  defendants. 

McCay,  Judge. 

The  facts  of  this  record  do  not  present  a  case  standing  on 
the  same  footing  as  the  case  of  Tison  vs,  McAfee^  50  Georgia^ 
382,  and  other  cases  of  like  character  decided  by  this  court. 
In  these  cases,  my  judgment  was  based  on  tlie  idea  that  the 
judgment  sought  to  be  set  aside  by  a  motion  made  years  after 
its  rendition,  was  a  decision  of  the  court  which  made  it,  and 
that,  under  our  law,  if  it  was  wrong,  it  could  only  be  correct- 
ed by  a  writ  of  error  to  this  court.  As  the  party  complaining 
had  failed  to  file  his  bill  of  exceptions  vrithin  the  time  pre- 
scribed by  law,  he  could  not  cure  his  laches  by  asking  the 
court  rendering  the  judgment  to  set  it  aside  and  assign  as  error 
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the  refusal  of  the  judge  thus  to  correct  his  own  errors.  It  is 
obvious  that  this  reasoning  can  only  apply  to  judgments 
which,  in  their  nature,  are  decisions  of  the  judge,  such  as 
motiona  and  the  likey  when  the  mind  of  the  judge  is  express- 
ly, or  by  implication,  upon  the  point  at  issue,  and  when  the 
judgment  is  his  conclusion  of  the  law  upon  the  facts  of  the 
case.  In  other  words,  a  bill  of  exceptions  must  lie  to  the 
judgment  or  decision;  the  matter  must  be  that  which  error 
can  be  assigned  on.  The  thing  complained  of  must  be  an 
en^or  of  the  judge.  As  illustrative  of  what  I  mean,  I  might 
instance  a  demurrer,  a  motion  to  amendj  a  motion  in  arrest  of 
judgment,  a  motion  for  non-suit,  a  motion  to  strike  a  plea,  or 
any  motion  or  proceeding  asking  and  involving  a  judgment, 
decree  or  decision  of  the  judge  that  could  be  excepted  to  by 
bill  of  exceptions.  In  all  such  cases,  it  is  my  opinion,  and  I 
think  it  has  been  the  uniform  ruling  of  this  court,  that  the 
party  cast  is  barred  unless  he  file  his  bill  of  exceptions  within 
the  time  prescribed  by  the  staUite.  Indeed,  'the  Code,  in 
terms,  so  provides:  section  2921.  Section  4251  even  goes  so 
far  as  to  prescribe  that  if  the  decision  be  not  a  final  one,  but 
only  interlocutory,  the  party  complaining  shall  file  an  inter- 
locutory bill  of  exceptions.  And  this  court  has  uniformly 
held  that  however  erroneous  such  an  interlocutory  judgment 
may  be,  the  party  is  concluded  by  it  unless  he  file  his  inter- 
locutory bill  of  exceptions.  To  permit  parties  to  cure  their 
laches,  and  do  afterwards  what  they  faileil  to  do  in  the  man- 
ner and  at  the  time  prescribed  by  law,  would,  in  my  judg- 
ment, be  a  judicial  repeal  of  sections  2921  and  4250  of  the 
Coile.  An  error  of  a  judge  in  1869,  not  objected  to,  cannot 
be  made  the  subject  of  a  writ  of  error  by  asking  the  judge  to 
correct  it  after  the  thirty  days  has  expired,  and  assigning 
error  on  his  refusal  to  do  so.  But  as  I  have  said  the  present 
case  stands  on  a  different  footing.  So  far  as  appears  from  the 
record  there  was  no  decision  of  the  court.  The  party  against 
whose  judgment  the  motion  was  taken  does  not  seem  to  have 
objected — there  was  no  demurrer.  He  met  the  plaintiff's 
case  by  taking  issue  on  the  facts ;  a  trial  was  had  before  a 
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jury  on  that  issue;  a  verdict  was  rendered,  and  the  plaintiff 
in  the  original  judgment  axicefpied  the  verdict  by  entering  up 
a  new  judgment  according  to  the  verdict;  nay,  upon  tliat 
judgment  he  sued  out  execution,  caused  it  to  be  levied,  and 
had  money  raised  and  assigned  to  the  judgment  by  the  order 
of  the  court.  In  all  this  proceeding  he  never  asked  the 
judgment  of  the  judge  either  by  demurrer,  arrest  of  judg- 
ment, or  in  any  of  the  ways  by  whicii  it  is  usual  to  get  a  de- 
eision  on  which  a  bill  of  exceptions  will  lie.  For  tliese 
reasons  I  do  not  put  my  decision  in  this  case  on  the  same 
grounds  as  I  did  in  the  cases  referred  to.  But  I  am  none  the 
less  satisfied  that,  under  the  well  settled  rules  of  law,  the 
present  movant  is  concluded  by  the  judgment  of  reduction, 
and  is  too  late  now  to  move  to  set  it  aside.  As  the  case  pre- 
sents itself,  the  record  shows  that  in  1869  the  defendant  in 
the  original  judgment  moved  the  court,  in  writing,  that  there 
were  certain  reasons  why  the*judgment  of  1866  was  for  too 
much,  and  that  it  ought  to  be  reduced.  The  plaintiff  in  the 
judgment  failed  to  demur  to  that  motion;  on  the  contrary* 
be  denied  the  facts  set  forth,  and  asked  a  trial  by  jury  on  the 
issue — a  trial  was  had,  and  the  judgment  reduced.  There- 
upon the  original  plaintiff  entered  up  a  new  judgment,  based 
upon  the  verdict,  sued  otit  execution,  had  it  levied,  sold  prop- 
erty, and  in  a  contest  with  other  executions  claimed,  and 
received  by  order  of  the  court,  money  on  his  fi.  fa.  In 
my  judgment,  he  cannot  now  go  behind  all  these  pro- 
ceedings, and  move  to  set  the  judgment  aside,  on  the 
ground  that  the  defendant's  motion  did  not  contain  any 
legal  ground  for  lessening  the  judgment;  that  it  was  de- 
murrable on  its  face,  and  that  no  legal  judgment  could  be  en- 
tered up  on  it.  To  sustain  the  right  of  this  movant  it  is 
necessary  to  establish  the  position,  that  under  our  law  every 
judgment,  no  matter  how  bitterly  it  may  have  been  fouglit — 
no  matter  how  solemnly  it  may  have  been  rendered,  is  always 
open  to  attack,  if  it  appear  on  its  face  to  have  been  made  un- 
der a  wrong  impression  of  tlie  law :  Provided^  only,  that  the 
attack  is  made  within  the  statute  of  limitations.   I  have  shown. 
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I  tliiuk,  that  in  all  cases  where  the  judgment  complained  of 
was  an  act  of  the  judge,  so  that  it  might  have  been  corrected 
by  a  writ  of  error,  the  party  complaining  is  conclusively  pre- 
sumed for  re&sons  satisfactory  to  himself  to  have  acquiesced. 
In  the  case  before  us,  however,  there  was  no  decision  of  tlie 
court,  and  a  bill  of  exceptions  would  not  have  been  good, 
simply  because  the  party  cast  did  not  inovke  the  decision  of 
the  court.  He  did  not  demur;  he  did  not  move  in  arrest  of 
judgment.  On  the  contrary,  he  admitted  tlie  sufficiency  of 
the  grounds  of  the  motion  by  taking  issue  on  the  facts,  and 
the  facts  having  been  found  against  him  he  failed  to  move  in 
arrest  of  judgment  Nay,  lie  himself  entered  up  the  judg- 
ment, sued  out  execution,  and  proceeded  to  enforce  it.  As  I 
have  said,  to  justify  a  party  who  stands  thus,  in  moving  years 
after  against  a  judgment,  it  is  necessary  to  assert  that  any 
judgment  now  standing  upon  the  records  of  any  court  in  this 
state,  not  seven  years  old,  or  if  the  cause  of  action  is  not  barred 
by  the  statute  of  limitations,  may  be  set  aside,  unless  upon  the 
face  of  the  record  everything  appears  necessary  to  sustain  it 
If,  upon  an  insi)ection  of  the  declaration,  it  appear  that  there 
was  not  a  good  cause  of  action,  or  if  the  pleas  were  demurra- 
ble, the  judgment  may  be  set  aside.  I  do  not  think  this  is 
the  law.  Independently  of  proceedings  in  the  nature  of  an 
appeal,  there  was,  at  common  law,  two  modes  of  attacking  a 
judgment  not  void.  One  was  by  motion  in  arrest  of  judg- 
ment, the  other  by  motion  to  set  aside  for  irregularity.  These 
two  modes  are  both  recognized  by  our  Code :  See  sections  of 
the  Coile,  3587,  3589.  Tidd's  Practice,  512,  says  an  irregu- 
larity  consists  in  omitting  to  do  something  that  is  necessary 
for  the  due  and  orderly  conducting  of  a  suit,  or  the  doing  in 
an  unseascmable  time  or  improper  manner.  In  an  irregular- 
ity the  proper  motion  is  to  ''set  aside  the  proceedings:"  Tidd's 
Practice,  513.  A  motion  in  arrest  must  be  made  before  tlie 
judgment  is  entered,  and  is  for  defects  in  the  pleadings:  Tidd's 
Practice,  918,  919,  928.  The  codifiers  are  presumed  to  have 
used  the  words  "motion  in  arrest"  and  "  motion  to  set  aside" 
in  the  sense  of  the  common  law.    In  that  sense  they  are  by 


•Digitized  by  VjQOQ IC 


480         SUPREME  COURT  OF  GEORGIA. 

Fannin  vs,  Durdin  et  al, 

no  means  synonymous  phrases,  names  for  the  same  thing.  As 
contended  in  the  argument,  these  two  phrases,  "motion  in  ar- 
rest" and  "motion  to  set  aside,"  refer  to  the  same  thing,  and 
are  only  distinguished  by  the  fact  that  one  is  made  during 
the  term  and  the  other  within  the  dtatut?  of  limitations.  Bat 
this  is  an  entire  mistake.  At  common  law  these  two  motions 
were  used  for  different  purposes  and  under  different  circum- 
stances. Whilst  they  each  had  the  qualification  as  to  the 
time  of  their  use,  as  provided  by  the  Code,  except  that  a  rea- 
sonable time  was  in  the  place  of  the  statute  of  limitations,  yet 
they  were  each  confined  to  their  own  specific  purpose,  and 
when  the  case  invoked  that  purpose  the  riglit  of  the  party  to 
use  them  was  barred  accordingly,  as  the  term,  or  a  reasonable 
time,  had  passed.  The  proceedings  of  a  court  are  compre- 
hended under  these  two  heads,  the  pleadings  and  the  practice. 
The  former  are  the  altercations  of  the  parties,  as  the  decla^- 
ration,  the  pleas,  the  replications,  etc.,  etc.;  the  latter  iu- 
cludes  all  those  rules  adopted  by  the  court  for  securing  regu- 
larity and  method  in  its  proceedings.  Objections  to  the  suf- 
ficiency of  pleadings  were  made  by  demurrer  and  by  motion 
in  arrest  of  judgment.  Objections  for  violations  of  any  of  the 
rules  of  practice  were  by  motion  to  set  aside  for  irregularity. 
The  former,  to- wit:  demurrers  and  motions  in  arrest,  were  r^- 
ulated  by  the  rqles  of  special  pleadings,  and  were  controlled 
by  the  precise  logic  of  that  methodical  and  unbending  system. 
A  demurrer,  if  not  put  in  at  the  proper  stage,  to-wit:  before 
a  plea  to  the  merits,  was  inadmissible,  and  a  motion  in  arrest, 
if  not  made  during  the  terra  at  which  a'  verdict  was  rendered, 
came  too  late,  because  within  four  days  the  judgment  was 
entered  up,  and  could  not,  therefore,  be  arrested:  Tidd,  928. 
Motions  to  set  aside  for  irregularity — that  is,  for  a  violation 
of  the  rules  of  practice — stood  on  a  different  footing.  They 
rested  in  the  discretion  of  the  court.  They  could  not  be 
made  after  the  other  party  had  acted — that  is,  accepted 
them — ^and  their  limit  was  a  reasonable  time :  Tidd,  512,  515. 
The  result  of  these  rules  was,  when  applied  to  judgments, 
that  objections  to  the  mffi/Aency  of  pleadings  must  always  be 
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made  before  final  judgment,  whilst  objections  for  irregularity 
might  be  made  within  a  reasonable  time.  And  this  distinc- 
tion w&s  not  only  based  on  sound  logic,  but  upon  the  plainest 
principles  of  justice  and  public  policy.  The  pleadings  in  a 
case  are  the  statement  to  the  court  of  the  plaintiff's  case  and 
of  the  defendant's  reply;  each  party,  necessarily,  has  full 
notice  of  them,  if  the  rules  of  practice  as  to  filing  notice,  etc., 
are  complied  with ;  they  are  read  in  open  court,  issue  is  taken 
upon  them,  and  if  they  be  insufficient,  it  is  trifling  with  the 
court  for  the  party  complaining  to  lie  still  and  say  nothing 
until  after  judgment.  Many,  very  many,  defects  that  were 
good  on  demurrer  are  lost  by  taking  issue  and  going  to  a 
jury,  and  all  defects  of  pleading  are  cured  by  a  judgment,  if 
there  be  no  arrest.  In  other  words,  objections  for  insuffi- 
ciency of  pleading  in  a  regular  suit,  where  there  is  an  issue 
and  a  verdict,  can  only  be  made"  by  motion  in  arrest  of  judg- 
ment, that  is,  during  the  term  when  the  verdict  is  had,  since 
within  four  days  the  judgment  is  entered  up  and  cannot  be 
arrested.  Motions  to  set  aside  for  irregularity,  as  I  have 
said,  stand  on  a  different  footing.  They  are  not  pleadings, 
and  do  not  turn  on  those  logical  and  technical  rules  which 
regulate  pleadings — they  are  questions  of  notice,  points  of 
practice  not  read  in  open  court — no  issue  is  taken  on  them ; 
the  court  neither  by  implication  or  in  fact  passes  on  them, 
and  their  propriety  in  each  case  may  wisely  be  left  to  the  dis- 
cretion of  the  court,  having  in  view  the  principles  of  justice 
and  the  diligence  of  the  parties.  I  have  run  over  the  doc- 
trine on  this  subject  in  England,  so  as  to  present  the  subject 
at  a  glance^  without  reference  to  the  authorities.  But  a  refer- 
ence to  them  will  show  that  these  distinctions  are  fully  recog- 
nized. 
Judgment  affirmed. 

Trippe,  Judge,  concurred,  but  furnished  no  opinion. 

Warner,  Chief  Justice,  dissenting. 

At  the  March  term,  1867,  of  Morgan  superior  court,  the 
plaintiff  obtained  a  judgment  against  the  defendant  for  the 
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8um  of  $530  00  principal,  and  |280  70  for  interest.  At  the 
March  term,  1869,  of  said  court,  the  defendant  filed  a  motion, 
under  the  provisions  of  the  %\  section  of  tlie  act  of  1868,  for 
the  relief  of  debtors,  to  have  the  plaintiff's  judgment  reduced, 
on  the  grounds,  as  set  forth  in  the  motion,  'Hhat  said  judg- 
ment was  based  on  a  promissory  note  for  money  borrowed  in 
Fel>ruary,  1859 ;  that  said  money  was  loaned  to  him,  the  de- 
fendant, upon  the  &ith  of  the  property  he  then  possessed^ 
which  has  been  lost  without  his  fault  or  consent ;  that  during 
the  war  he  made  various  tenders  of  Confederate  money,  prop- 
erty and  cotton  in  payment  of  said  debt,  and  it  was  not  his 
fiiult  that  said  debt  had  not  long  since  been  paid  off  and  dis- 
charged.'' At  the  May  term,  1869,  the  issue  tiius  made  by 
the  pleadings  was  submitted  to  a  jury,  and  they  returned  a 
verdict  reducing  the  plaintiff's  judgment  to  the  sum  of 
9585  00  in  currency,  and  a  judgment  was  entered  up  for  the 
reduced  amount.  At  the' September  term,  1873,  of  said 
court,  the  plaintiff  made  a  motion  to  have  the  judgment  of 
May,  1869,  reducing  his  original  judgment  vacated  and  set 
aside,  on  the  ground  that  it  was  a  mere  ntUlUy,  that  the  plead- 
ings in  the  motion  to  reduce  his  judgment  of  1867  are  so  de- 
fective, that  no  legal  judgment  could  have  been  rendered 
thereon  to  reduce  and  set  aside  his  original  judgment  of  1867. 
A  judgment  is  a  contract  of  record  :  Code,  sec.  2716L  The 
act  of  1868,  so  fiu*  as  it  authorized  the  reduction  of  the  plain- 
tiff's judgment  of '1867,  impaired  the  obligation  of  thai  con- 
trad,  and  was,  therefore,  unconstitutional  and  void,  a  mere 
nuUiiy,  and  conferred  no  legal  autliority  whatever,  either  upon 
courts  or  people,  to  do  any  act  under  it  wliich  would  be  bind- 
ing upon  auylxKly.  The  3989th  and  the  3594th  sections  of 
the  Co<le  declare,  that  ^^If  the  pleadings  are  so  defective  that 
no  legal  judgment  can  be  rendered,  the  judgment  will  be  ar- 
rested or  set  aside.  The  judgment  of  a  court  having  no  ju- 
risdiction of  the  person  and  mbjed  matter,  or  void  for  any 
other  cause,  is  a  mere  nullity,  and  may  be  so  held  in  any 
court  when  it  becomes  material  for  the  interest  of  the  parties 
to  consider  it"    If  the  defendant  had  made  a  motion  in  the 
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court  to  redaee  the  judgment  obtained  in  1867^  on  the 
ground  tliat  the  plaintiff  was  an  "unciroumcised  Philistine/' 
and  tiiat  issue  had  been  submitted  to  the  jury^  and  they  had 
reduced  the  plaintiff's  judgment  for  ihaJt  (Xfuae,  and  the  judg- 
ment of  the  court  bad  been  entered  up  on  that  verdict,  could 
not  the  plaintiff  have  made  a  motion  to  set  aside  that  judg- 
ment whenever  it  became  material  to  his  interest  to  do  so^  on 
the  ground  that  the  pleadings  were  so  defective  that  no  legal 
judgment  could  have  been  entered  thereon  ?  The  pleadings  in 
the  case  now  before  the  court  are  just  as  defective  as  they 
would  have  been  in  that  case,  so  far  as  the  same  authorize  any 
legal  judgment  to  be  entered  thereon  reducing  the  plain- 
tiff's judgment  of  1867.  There  is  just  as  much  law  to 
authorize  a  judgment  on  the  pleadings  in  the  one  case  as 
in  the  other,  and  none  at  all  in  either.  The  error  consists 
in  the  assumption  that  there  was  any  law  whatever  which 
would  have  authorized  any  court  to  have  rendered  a  legal 
judgment  reducing  the  plaintiff's  judgment  of  1867,  on  the 
pleadings  contained  in  the  record.  When  the  pleadings  in 
the  record  show  no  legal  cause  or  ground  for  the  rendition  of 
a  judgment  thereon,  a  judgment,  or  what  purports  to  be  one, 
entered  up  on  such  pleadings,  is  a  simple  nullity,  binding  no- 
body, estopping  nobody  from  moving  to  set  it  aside  whenever 
it  becomes  their  interest  to  do  so,  and  cannot  be  galvanized 
so  as  to  have  any  l^al  vitality  whatever,  however  ingenious 
or  plausible  the  effort  for  that  purpose  may  be.  I  am,  there- 
fore, of  the  opinion  that  the  judgment  of  the  court  below 
should  be  reversed. 


Eliphal^et  a.  Allen,  plaintiff  in  error,  va.  William  Sol- 
omon et  al.,  defendants  in  error. 

[Trippk,  Judge,  was  proridentially  prevented  from  presiding  in  this  case.] 

I.  A  father,  after  the  death  of  his  wife,  was  appointed,  on  his  own  applica- 
tion,  trustee,  to  hold  certain  real  estate  in  trust  for  his  children.    He  ac* 
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ccpted  the  trust,  and  continued  to  act  as  such  trustee  for  several  years,  when 
he  filed  a  bill  setting  up  that  this  property  was  in  fact  his ;  that  under  a 
marriage  settlement  between  him  and  his  wife,  her  estate  had  been  settled 
in  trust  for  her  maintenance  during  her  life,  and  at  her  death  to  her  heirs 
to  be  pointed  out  by  her  will ;  that  she  made  no  will,  and  that  he  was,  un- 
der the  law,  her  sole  heir.  The  bill  charged  that  the  property  now  in  con. 
troversy,  was  property  bought  with  such  separate  estate,  and  that  the  trus- 
tee, m  taking  the  deed,  by  mistake,  took  the  deed  for  the  use  of  the  wife 
for  life,  and  at  her  death  to  her  children : 

Held^  it  was  not  error  in  the  judge,  on  the  trial,  to  refuse  to  charge  that  if  the 
plaintiff  accepted  the  trust  in  ignorance  of  his  legal  rights,  he  was  not  es- 
topped from  now  setting  them  up,  and  on  the  contrary  charging,  that  if  he 
knew  the  terms  of  the  deed  to  the  trustee,  and  himself  accepted  the  trust, 
knowing  that  the  deed  was  to  the  children  after  the  wife's  death,  he  would 
be  estopped. 

2.  Under  the  facts  as  they  appear  of  record,  there  was  no  error  in  the  refusal 
of  the  judge  to  grant  a  new  trial. 

Trustees.  Estoppel.  Mistake.  Equity.  Before  Judge 
Hopkins.    Fulton  Superior  Court.  Marcli  Term,  1874. 

Though  the  bill  charged  that  the  draftsmen  of  the  deed 
made  a  mistake  in  drawing  the  deed,  yet  the  evidence  showed 
that  the  deed  was  drawn  under  the  direction  of  the  wife  and 
husband. 

The  remaining  facts  are  stated  in  the  above  head-note. 

McCoNNELL  &  Heyward,  for  plaintiff  in  error. 
HiLLYER  &  Brother,  for  defendants. 

McCay,  Judge. 

1.  There  was  no  dispute  that  the  plaintiff  in  error  knew 
all  the  facts  as  to  what  the  deed  and  the  marriage  settlement 
contained,  and  that  he  knew  this  at  the  time  he  applied  to 
be,  and  was,  appointed  trustee  of  his  children  as  to  this  very 
property.  Nor  does  the  evidence  show  any  mistake  in  the 
draftsman  of  the  deed  to  this  property.  He  drew  it,  as  he 
says,  as  he  was  directed  by  the  parties.  The  wife,  with  the 
~  consent  of  the  husband,  would  have  had  the  right  to  have 
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tins  new  deed  drawn  exactly  as  it  was.  It  does  not  at  all  fol* 
low,  that  by  tlie  word^  of  the  original  settlement,  she  could 
only  dispose  of  tlie  property  by  will.  It  may  be  that  the  in- 
tent was  to  give  her  power  to  make  a  will.  But  the  con- 
clusive reply  to  the  plaintiff's  case,  is  that  he  has  solemnly 
accepted  an  appointment  of  trustee  of  this  very  property  by 
the  judgment  of  a  court  of  competent  jurisdiction,  and  lie  is 
therefore  estoppe<l  from  denying  that  the  property  is  the 
property  of  his  children.  It  is  a  settled  rule  that  a  trustee 
cannot  set  up  title  adverse  to  his  trust,  and  a  contrary  rule 
would  be  dangerous.  •  A  trustee  has  the  custody  of  the  pa- 
pers. He  has  an  opportunity  to  find  out  defects  in  the  title, 
and  it  is  not  harshness  to  say  that  he  ought  to  be  estopped 
from  so  doing. 

.  In  this  case  the  plaintiff,  by  his  own  petition,  applies  to  the 
chancellor,  sets  forth  that  the  property  belongs  to  his  children, 
and  asks  to  be  appointed  the  trustee,  and  this  is  done.  He 
J^new  the  terms  of  the  marriage  settlement ;  he  knew  that  the 
property  in  dispute  was  bought  witli  the  proceeds  of  the  prop- 
erty included  in  the  marriage  settlement;  he  knew  that  the 
deed  to  the  property  was  to  the  wife  and  children;  and  with 
all  these  facts  before  him  he  makes  this  petition,  stating  the 
c^se,  and  asks  to  be  appointed  trustee.  He  accepts,  and  acts 
under  the  trust.  He  now  proposes  to  repudiate  the  whole, 
and  set  up  that  the  children  never  had  any  interest.  And 
this  after  the  death  of  the  wife.  Is  it  not  fair  to  assume  that 
the  wife  would  not  have  died  without  a  will  had  she  not 
supposed  her  children's  rights  were  safe  by  this  deed.  The 
husband  knew  the  terms  of  the  deed  made  when  the  pro- 
ceeds of  the  marriage  settlement  pro|>erty  was  invested  in 
the  Atlanta  property.  He  stood  by  and  saw  the  deed  made  as 
it  was.  Can  he  now,  after  his  wife's  death,  say  it  was  not  right- 
ly made  ?  The  case  on  this  point  is  in  the  nature  of  an  estop- 
pel in  pais :  See  the  case  of  Burton  vs,  Blat'k,  32  Geoi^gia,  53. 
Here  the  wife  acted  with  the  husband's  knowledge,  and  trust- 
ing all  was  right,  she  failed  to  appoint  as  provided  by  the 
will.    Taking  all  the  case  together,  we  are  clear  that  here 
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there  is  an  estoppel.     See,  also,  45  Georgia,  110;  Perry  on 
Trusts,  433 ;  Code,  section  2339. 
Judgment  affirmed. 


Andrew  M.  Sloan,  plaintiff  in  error,  vs.  James  H.  Coop- 
er, defendant  in  error. 

1.  Where  a  bill  was  filed  by  one  partner  against  his  other  two  partners,  in 
the  county  of  the  residence  of  one  of  the  latter,  for  discovery  as  to  their 
business  and  an  account  and  settlement,  but  which  alleged  that  all  of  the 
assets  of  the  late  firm  were  in  the  possession  T)f  the  partner  resident  in  a 
county  other  than  that  of  the  suit,  and  a  decree  was  rendered  against  the 
non-resident  defendant,  upon  which  execution  issued  and  was  levied  : 

J/e/d,  that  an  affidavit  of  illegality  thereto,  on  the  ground  that  the  court  had 
no  jurisdiction  of  the  non-resident,  as  the  bill  was  not  filed  in  the  county 
of  his  residence,  and  no  substantial  relief  was  prayed  against  the  other  de- 
fendant, was  properly  overruled.  The  constitution  provides  that  suits 
against  copartners  may  be  tried  in  the  county  of  the  residence  of  either. 

2.  Where  a  demurrer  was  filed  to  a  bill  on  account  of  want  of  jurisdiction  in 
the  court,  which  was  overruled,  and  a  writ  of  error  sued  out  to  this  courf, 
where  the  judgment  was  affirmed  by  the  dismissal  of  the  case  for  want  of 
jurisdiction : 

//<^/{i,  that  this  being  an  appellate  tribunal,  having  jurisdiction  of  all  the  par- 
ties defendant,  its  judgment  was  conclusive  as  to  the  question  of  jurisdic- 
tion, and  debarred  the  defendant  from  setting  up  the  same  defense  by  affi- 
davit of  illegality.  • 

3.  The  decree  not  having  been  signed  by  the  chancellor,  the  illegality  to  Ac 
execution  based  thereon^  on  that  ground,  was  piroperiy  sustained. 

4.  Where  a  decree  was  signed  by  counsel  instead  of  the  chancellor,  such  de- 
fect can  be  cured  at  a  subsequent  term  by  a  nunc  pro  tunc  judgment.  The 
rights  of  third  persons  could  not  be  thereby  affected. 

McCay,  Judge,  concurred. 

Equity.  Jurisdiction.  Venue.  Judgments.  Courts.  De- 
crees. Amendments.  Illegality.  Before  Judge  McCutchen, 
Chattooga  Superior  Court.    September  Term,  1874.' 

For  the  facts,  see  the  decision. 

K.  D.  Harvey,  for  plaintiff  in  error. 

Wright  &  Fbatherston  ;  Alexander  &  Wright,  for 
defendant  in  error. 
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Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant,  Cooper,  in  the  su- 
perior court  of  Chattooga  county,  against  Alman,  residing 
in  that  county,  and  Sloan,  residing  in  the  county  of  Chat- 
ham, in  which  the  complainant  alleged  that  he,  Alman  and 
Sloan,  in  consequence  of  a  large  quantity  of  grain  which 
Cooper  and  Alman  had  purchased  under  an  agreement  with 
Sloan,  having  become  mixed  together  at  tJie  mill  where  it  was 
stored  for  the  purpose  of  being  manu&ctured  into  flour,  the  par- 
ties entered  into  a  new, agreement,  by  which  they  were  to  unite 
their  stock  of  grain;  that  Cooper  and  Alman  nliould  continue 
to  purchase  grain,  Sloan  furnishing  the jmoney,  and  to  keep 
the  books,  accounts  of  shipping,  sales,  etc.,  and  to  divide  the 
profits  equally  between  them,  after  deducting  necessary  ex- 
penses of  milling,  shipping,  sales,  etc.  The  complainant  also 
alleges  that  he  had  advanced,  out  of  his  individual  funds,  the 
sum  of  $997  63  for  the  purchase  and  transportation  of  wheat, 
and  $173  26  on  account  of  flour  purchased ;  and  prays  in  his 
bill  that  the  defendants,  Sloan  and  Alman,  may  account  with 
him  for  such  sum  as  may  be  found  to  be  due  by  ihem  respec- 
tively, and  to  abide  by  such  judgment  or  decree  as  should  be 
made  against  them,  or  either  of  them.  There  was  a  demurr^ 
to  the  bill  by  Sloan  for  want  of  jurisdiction  of  the  court>^  as  to 
him,  on  the  ground  that  no  substantial  relief  was  prayed 
against  Alman,  who  resided  in  Chattooga  county  where  the 
suit  was  instituted.  The  demurrer  was  overruled  and  a  writ 
of  error  brought  to  this  court,  which  was  dismissed  for  want 
of  prosecution,  and  the  judgment  of  the  court  below  affirmed. 
The  defendant,  Sloan,  answered  the  bill,  and  it  was  taken  p*o 
confesso  as  to  Alman,  he  being  unable  to  speak  or  write  by 
reason  of  a  stroke  of  paralysis.  On  the  trial  of  the  case  the 
jury  found  a  verdict  against  Sloan  for  $3,051  95,  upon  which  a 
judgment  was  entered  in  the  common  law  form,  but  was  not 
signed  by  the  chancellor  and*entered  on  the  minutes  of  the  court. 
An  execution  was  issued  thereon,  and  levied  on  the  defendant's 
property,  who  made  an  affidavit  of  illegality  thereto,  on  the 
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ground  that  the  court  had  uo  jurisdiction  to  render  the  judg- 
ment, and  because  no  decree  had  b^n  made  in  the  case,  signed 
by  the  chancellor,  and  entered  on  the  minutes  of  the  court. 
The  court  overruled  the  affidavit  of  ill^ality  on  the  ground 
that  the  court  had  no  jurisdiction  to  render  a  decree  against 
Sloan,  but  sustained  it  on  the  ground  that  there  had  been  no 
decree  made  in  the  case,  signed  by  the  chancellor,  and  entered 
on  the  minutes  of  the  court;  the  court  then  allowed  a  decree 
to  be  signed  by  tlie  chancellor  and  entered  on  the  minutes 
nimo  pro  tune,  whereupon  both  {larties  excepted. 

1.  The  main  question  argued  here  was  whether  the  judg- 
ment against  Sloan,  as  appears  on  the  face  of  the  record,  is 
not  void  for  the  want  of  jurisdiction  of  the  court  of  Chat- 
tooga county  as  to  him.  It  is  insisted  that  the  judgment  is 
void,  because  no  substantial  relief  was  prayed  for  in  the  com- 
plainant's bill  against  Alman,  who  resided  in  that  county. 
It  is  true  that  the  constitution  declares  that  equity  cases  shall 
be  tried  in  the  county  where  a  defendant  resides,  against 
whom  substantial  relief  is  prayed,  but  it  is  also  true  that  the 
constitution  declares  that  suits  against  joint  promissors,  oo- 
partners,  or  joint  trespassers,  residing  in  different  counties, 
may  be  tried  in  either  county.  The  facts  alleged  in  the  com- 
plainant's bill,  under  the  second  agreement  of  the  parties, 
constituted  them  copartners,  as  between  themselves,  in  relation 
to  that  particular  business  or  adventure  in  which  they  con- 
tracted to  engage:  Code,  sections  1887,  1888.  Matters  of 
account  was  an  ancient  head  of  equity  jurisdiction,  and  is 
still  recognized  by  our  Code,  section  3130.  The  complainant 
filed  his  bill  against  his  two  copartners  in  that  particular  ad- 
venture in  which  they  had  embarked  under  their  contract, 
calling  upon  them  for  a  discovery,  and  to  account  with  hiro 
in  relation  to  these  transactions  as  to  the  business  in  which 
they  had  been  engaged  under  their  contract,  and  upon  such 
accounting  that  they  might  be  decreed  to  pay  him  such  sum 
as  might  be  found  to  be  due  to*  him  by  them  respectively. 
Such  is  the  object  and  prayer  of  the  bill  upon  its  face.  The 
subject  matter,  as  alleged  in  the  bill,  was  a  proper  subject 
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matter. for  a  court  of  equity  to  exercise  its  jurisdiction.  A 
court  of  equity  having  jurisdiction  of  the  subject  matter  of 
the  suit  in  the  county  of  Chattooga,  did  the  court  properly 
have  jurisdiction  of  the  person  of  Sloan,  on  the  statement  of 
fiwjts  contained  in  the  record  ?  Assuming,  as  we  do,  that  the 
parties,  by  tlieir  contract,  were,  in  contemplation  of  the  law, 
copartners  as  between  themselves  in  the  particular  business  or 
adventure  in  which  they  were  engaged,  as  set  forth  in  the  re- 
cord, the  complainant  had  the  legal  right  to  institute  his  suit 
in  equity  in  the  county  in  winch  either  of  the  defendants  re- 
sided, and  liaving  done  so,  the  court  of  the  county  in  which 
the  suit  was  instituted  had  juriadiction  to  try  the  case  as  to 
both  the  defendants,  although  Sloan,  the  other  defendant,  re- 
sided in  a  different  county.  Tlie  decree  of  the  court  on  the 
final  hearing  of  (he  bill  was  a  final  settlement  of  the  alleged 
copartnership  transaction  between  the  parties,  including  the 
defendant  Alman. 

•  2.  Besides,  the  judgment  of  this  court,  being  an  appellate 
tribunal,  that  the  superior  court  of  Chattooga  county  did  have 
jurisdiction  of  both  the  parties  defendant,  by  affirming  the 
judgment  of  that  court  on  the  demurrer  thereto,  was  conclu- 
sive as  to  that  question.  In  view  of  the  facts  as  disclosed  in 
the  record,  there  was  no  error  in  overruling  the  affidavit  of  il- 
legality as  to  the  want  of  jurisdiction  of  tlie  court  rendering 
the  judgment. 

3.  We  find  no  error  in  sustaining  the  affidavit  of  illegality 
on  the  ground  that  the  decree  was  not  signed  by  the  chancel- 
lor, as  required  by  the  4212th  section  of  the  Code,  and  en- 
tered on  the  minutes  of  the  court. 

4,  There  was  no  error  in  allowing  the  proper  decree  on  the 
verdict  to  be  signed  by  the  chancellor  and  entered  on  the 
minutes  of  the  court  nunc  pro  tunc,  so  far  as  the  defendant 
was  concerned.  As  a  matter  of  course,  the  rights  of  third 
persons  could  not  be  affected  by  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Vol.  liv.  32. 
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McCay,  Judge,  concurring. 

1.  Where  a  bill  in  equity  was  filed  in  Chattooga  county  by 
one  of  three  partners  against  the  other  two,  one  of  the  latter 
living  in  Chattooga  and  the  other  in  Chatham,  seeking  a  set- 
tlement of  the  partnership  affairs,  and  it  appeared  from  the 
statements  in  the  bill  that  the  assets  were  all  in  the  hands  of 
the  partner  residing  in  Chatham : 

Held,  that  the  bill  was  rightly  filed  in  Chattooga.  The 
settlement  of  the  affairs  of  the  partnership  by  a  decree  fixing 
the  interest  of  the  complainant  in  the  assets,  is  a  binding  de- 
cree against  both  defendatvts,  and  it  is  immaterial  in  whose 
hands  the  assets  are.  The  settlement,  as  between  all  the  part- 
ners, of  the  complainant's  interest,  is  substantial  relief,  so  as 
to  give  jurisdiction  in  Chattooga. 

2.  Whilst  the  judgment  of  a  court  that  it  has  jurisdiction, 
is  not  concludive  between  the  parties,  if  the  question  arise  on 
the  face  of  the  record,  yet  if  that  judgment  be  objected  to  and 
carried  before  a  court  having  jurisdiction  to  correct  the  errors 
of  the  court  making  such  judgment,  and  the  same  be  affirmed 
by  the  appellate  court,  the  parties  are  concluded  and  cannot 
deny  the  validity  of  such  judgment 

3.  Where  a  question  of  jurisdiction  depends  on  facts,  which 
appear  in  evidence  or  are  admitted  on  the  trial,  the  judgment 
of  the  court  that  it  has  jurisdiction,  is  conclusive  between  the 
parties,  unless  it  be  excepted  to  and  reversed. 


Wilcox,  Gibbs  &  Company,  plaintifls  in  error,  vs.  Henry 
T.  Cunningham,  defendant  in  error. 

In  a  suit  for  the  price  of  a  guano  which  was  sold  as  a  manure,  a  plea  that  the 
manure  was  properly  applied  to  the  crop,  that  the  crop  was  weU  attended 
to,  and  that  so  applied  and  so  used,  the  guano  was,  in  the  production  of  his 
said  crop,  of  no  benefit  whatever,  and  was  wholly  useless  and  valueless  to 
this  defendant,  is  not  a  good  plea  in  bar  of  the  recovery.  The  plea  should 
have  said  distinctly  that  the  guano  was  not  reasonably  suited  for  a  manure. 
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or  was  worthless ;  or  to  the  statement  that  it  was  properly  used,  it  should 
have  further  set  forth  that  the  seasons  were  seasonable. 

Sales.  Pleadings.  Before  Judge  James  Johnson.  Talbot 
Superior  Court    September  Term,  1874. 

Report  unnecessary. 

Willis  &  Willis,  by  M.  H.  Blandford,  for  plaintiffi 
in  error. 

E.  H.  WoRRiLL,  for  defendant. 

McCay,  Judge. 

Recognizing,  as  we  fully  do,  that  the  sellers  of  a  fertilizer 
warrant  that  it  is  reasonably  suited  for  the  purpose  intended, 
yet,  in  a  suit  on  a  contract  for  such  manure  sold,  the  burden 
of  showing  that  it  was  not  according  to  the  presumed  war- 
ranty, is  clearly  on  the  defendant.  The  facts  are  specially  in 
his  knowledge.  He  claims  a  breach  of  a  cross-obligation  by 
the  plaintiff,  and  he  is  bound  to  make  this  out  by  proof.  To 
justify  proof  there  must  be  a  plea.  The  plea  in  this  case  is 
peculiar.  It  is  not  pleaded  that  the  fertilizer  was  not  fit  for 
the  purpose  intended.  The  pleader  undertakes  to  give  the 
facts.  He  States  that  it  was  properly  applied  to  the  crop  and 
was  well  attended  to — at  least  this  is  stated  in  substance.  He 
then  says  that  so  applied  and  so  used  it  was  worthleas  and  of 
no  value.  Now,  it  is  plain  to  the  commonest  apprehension 
that  all  this  might  be  true,  and  the  fertilizer  be  still  reason- 
<nbly  fitted  for  the  purpose.  All  experience  shows  that  a 
good  season  is  a  due  qua  non  for  the  success  of  these  fertiliz- 
ers ;  often  the  fertilizer  does  harm  instead  of  good,  solely  by 
reason  of  untoward  seasons.  The  facts  as  to  the  nature  of  the 
season  are  not  alluded  to  in  this  plea,  and  we  think  for  this 
reason  it  is  bad.  The  form  of  the  plea  is  suspicious.  It  was 
competent  for  the  party  to  have  simply  pleaded  that  the  arti- 
cle was  not  reasonably  suited  for  the  purpose.  He  does  not 
do  this;  on  the  contrary,  he  states  certain  fiicts,  and  then 
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adds  that  under  these  circumstanoes  it  was  of  no  use.  To 
make  such  a  plea  good,  it  should  cover  every  possible  condi- 
tion. This  leaves  out  a  principal  one,  to- wit :  the  seasons. 
"We  are  the  more  ready  to  make  this  ruling  becau<je  the  evi- 
dence in  the  record  rather  indicates  that  this  condition  was 
left  out  because  the  f^t  was  rather  in  favor  of  the  plaintifE^, 
and  under  our  law  requiring  pleas  to  be  sworn  to,  the  state- 
ment of  it  in  the  plea  might  make  the  ple^  difficult  to 
swear  to. 

Judgment  reversed. 


W.  "Woods,  ordinary,  for  use,  plaintiff  in  error,  tw.  E.  C. 
Jones,  defendant  in  error. 

Money  paid  into  court  under  a  process  of  garnishment,  but  set  aside  as  an 
exemption  of  personalty  to  the  defendant  before  appropriated  to  the  judg- 
ment against  him,  should  be  turned  over  to  the  ordinary  upon  his  applica- 
tion therefor. 

Homestead.  Before  Judge  Bartlett.  Morgan  Superior 
Court    September  Adjourned  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

McHenry  &  McHenry,  for  plaintiff  in  error. 

Reese  &  Rebbe,  for  defendant 

Warner,  Chief  Justice. 

It  appears*from  the  record  in  this  case  that  Jones  obtained 
a  judgment  against  Martin  on  the  21st  day  of  December, 
1872.  Poullain  was  garnished  by  the  plaintiff,  who  admitted 
that  he  was  indebted  to  Martin  $200  00,  which  sum  he  paid 
to  the  sheriff.  The  sheriff,  on  being  ruled  for  the  money  due 
on  J  ones?  fi.fa.y  admitted  he  had  sufficient  money  in  hand  to 
pay  it  collected  from  Poullain,  the  garnishee,  but  stated  that 
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he  had  been  served  with  a  notice  by  the  ordinary  of  Morgan 
county,  that  the  money  due  by  PouUain,  the  garnisliee,  to 
Martin,  had  been  set  apart  as  a  homestead  exemption,  the  ap- 
plication therefor  having  been  made  on  the  30th  of  December, 
1872,  and  an  order  passed  by  the  ordinary  on  the  11th  of 
January  thereafter,  ordering  the  money  to  be  paid  over  to 
l)im  for  investment.  The  summons  of  garnishment  was  served 
on  the  30th  of  November,  1872.  The  court  ordered  Jones' 
fi*fa.  against  Martin  to  be  satisfied  out  of  the  money  in  the 
sheriff's  hands.  Whereupon  the  ordinary,  who  had  been  made 
a  party  to  the  rule,  excepted.  The  money  was  brought  into 
court  by  summons  of  garnishment;  but  it  does  not  matter 
liow  the  money  was  brought  into  court;  the  question  is  wheth- 
er the  debt  due  by  Poullain  to  Martin  had  been  set  apart  as 
an  exemption  of  personal  property  under  the  liomestead  act, 
prior  to  the  time  the  court  ordered  the  proceeds  of  that  debt 
to  be  paid  in  satisfaction  of  the  ji,  fa.  of  Jones  against  Mar- 
tin, his  judgment  debtor.  It  appears  from  the  record  tliat  on 
the  11th  of  January,  1873,  that  the  $200  00  due  Martin,  in 
the  hands  of  Poullain,  was  set  apart  as  exempt  from  levy  and 
sale  by  the  ordinary  as  a  homestead  exemption  of  personal 
property,  and  that  being  so,  the  court  erred  in  ordering  the 
money  in  the  sheriff's  hands  to  be  applied  in  satisfaction  of 
the  judgment  debt  in  favor  of  Jones  against  Martin,  his  judg- 
ment debtor.  This  case  comes  within  the  ruling  of  this  court 
in.  Wcdkina  w,  Oasorif  46  Georgia  Beports,  414.  The  ordinary 
was  entitled  to  the  money  in  the  hands  of  the  sheriff,  (less  the 
amount  of  the  attorney's  fees  for  bringing  the  money  into 
court  under  the  process  of  garnishment,)  to  be  invested  for  the 
benefit  of  the  defendant's  wife  and  children,  as  provided  by 
the  homestead  act. 

Let  the  judgment  of  the  court  below  be  reversed. 
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Hill  vs,  Mott. 

*W.  B.  Hill,  plaintiff  in  error,  v%.  John  Mott,  defendant 

in  error. 

It  is  not  a  good  ground  of  an  affidavit  of  illegality  to  an  execution  that  the 
judgment  on  which  the  execution  is  founded  is  irregular,  in  this,  that 
whilst  the  suit  was  against  an  indorser,  the  judgment  faib  to  describe  him 
as  such  indorser. 


McCay,  Judge. 


William  H.  &  E.  E.  Crocker,  executors,  plaintifl&  in 
error,  vs.  James  J.  Green,  defendant  in  error. 

A  promissory  note  had  a  condition  in  the  body  of  it  that  the  maker  should  be 
entitled  to  interest  on  any  payments  he  might  make  before  the  note  became 
due: 

ffeldf  that  this  was  in  eflfect  a  stipulation  that  he  might  pay  the  note  before  it 
was  due,  and  a  plea  that  the  money  was  so  tendered  is  a  good  plea  of  ten- 
der so  as  that  the  plaintiff  cannot  recover  interest. 

McCay,  Judge. 


Macon  and  Western  Railroad  Company,  plaintiff  in 
error,  vb,  William  L.  Knott,  defendant  in  error. 

Under  the  evidence  as  set  forth  in  the  record  in  this  case,  there  was  no  abuse 
of  the  discretion  of  the  court  below  in  granting  a  new  trial. 

McCay,  Judge. 


Nathaniel  H.  Gross,  plaintiff  in  error,  vs.  Pierce  Ro- 
berts, defendant  in  error. 

This  case  is  precisely  like  the  case  of  Adams  vs,  Davis,  reported  in  47  Geor- 
gia, 340,  and  the  two  cases  of  Macon  and  Augusta  Railroad  Company  vs. 

*  No  reports  or  opinions  are  published  in  this  and  the  following  cases,  in  accordance  with 
the  provisions  of  act  of  March  ad,  1875. 
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Milton  Bassy  and  Fain  vs,  McConnell^  52   Georgia  Reports^  13.    On  the 
authority  of  those  cases  the  judgment  of  the  court  below  is  affirmed. 

McCay,  Ja<ige. 


Thomas  F.  Freeman  d  al.,  administratorSy  plaintifis  in 
error,  vs.  Jimpsey  Thompson,  defendant  in  error. 

Perry  &  Denton,  plaintiflfe  in  error,  v8.  Samuel  Walker, 
defendant  in  error. 

Julia  F.  Wiluams,  administratrix,  plaintiff  in  error,  vs. 
James  P.  Loftis,  trustee,  defendant  in  error. 

Prince  Hines,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

Wilcox,  Gibbs  &  Company,  plaintiflfe  in  error,  vs.  R.  H. 
Jackson  et  al.,  defendants  in  error. 

Wyche  S.  Jackson,  administrator,  plaintiff  in  error,  vs. 
John  M.  Johnson  et  al..  defendants  in  error. 

Caleb  King,  executor^  plaintiff  in  error,  vs.  John  M.  King 
et  al.,  defendants  in  error. 

Lewis  B.  Headrick,  plaintiff  in  error,  vs.  Robert  C. 
Word,  defendant  in  error. 

Hiram  Awtry,  executor,  plaintiff  in  error,  vs.  Thomas  J. 
Atkinson,  defendant  in  error. 

This  case  turns  wholly  on  the  evidence,  and  comes  within  the  rule  so  often 
announced,  that  when  the  evidence  is  conflicting,  and  the  judge  of  the  su- 
perior court  has  refused  a  new  trial,  this  court  will  not  reverse  his  judg- 
ment. 
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Zachary  S.  Mayo,  trustee,  plaintiflT  in  error,  vs.  James  K. 
P.  Keaton,  executor,  et  al.,  defendants  in  error. 

Under  the  bill,  answer  and  affidavits  in  this  case,  it  was  nob  error  in  the 
judge  to  refuse  the  injunction  and  application  for  the  appointment  of  a  re- 
ceiver. It  should  be  a  strong  case  to  authorize  a  court  of  equity  to  inter- 
fere ¥rith  the  regular  administration  of  an  estate. 

McCay,  Judge. 


WooTSON  L.  Gunnels,  plaintiff  in  error,  vs.  Isaac  B. 
Deavours,  defendant  in  error. 

a  justice  of  the  peace  having  certain  notes  in  his  hands  for  suit,  the  defend- 
ant acknowledged,  in  writing,  on  the  back  of  the  notes,  thus:  «I  ac- 
knowledge service  on  the  within  notes."  The  justice  issued  no  summons, 
but  entered  the  cases  on  his  docket,  and  on  his  court-day,  he  being  sick, 
sent  his  docket  to  a  friend  with  the  papers,  who  entered  judgment  in  the 
cases,  the  magistrate  not  being  present,  and  the  defendant  not  appearing. 
Subsequently  the  defendant  paid  to  the  plaintiff  a  part  of  the  debt,  and  it 
was  agreed  that  the  executions  should  be  stayed  for  twelve  months : 

Held,  that  the  judgments  were  void,  and  that  there  was  nothing  in  the  subse- 
quent payment  and  agreement  to  estop  the  defendant  from  denying  their 
validity. 

McCay,  Judge. 


Abams  &  Brother,  plaintiffs  in  error,  vs.  A.  S.  Humphreys, 
defendant  in  error. 

1.  The  continuance  was  properly  refused. 

2.  Ilie  declarations  of  an  agent  are  not  competent  evidence  against  his  prin- 
cipal, where  it  does  not  appear  when  they  were  made. 

3.  Where  A  orders  goods  for  B,  and  they  are  shipped  directly  to  the  latter, 
but  the  bill,  though  made  out  against  B,  is  sent  to  A,  who  forwarded  the 
order,  A  has,  at  least  prima  facie,  a  right  to  collect  as  agent  of  the  vendor 
of  the  goods. 

Trippe,  Judge. 
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Toole  &  Price  vs.  The  First  National  Bank  of  Amerkus. 

Toole  .&  Price  et  al.,  plaintiffs  in  error,  vs.  The  First 
National  Bank  of  Americus,  defendant  in  error. 

1.  Where,  iifan  action  of  trover,  the  conversion  is  alleged  to  have  been  on  a 
day  subsequent  to  the  commencement  of  the  suit^  it  may  be  amended  by 
substituting  a  day  prior  to  the  filing  of  the  writ. 

2.  The  declarations  of  an  agent  in  reference  to  certain  property,  are  not  ad- 
missible against  his  principal  or  those  claiming  under  him,  unless  it  appear 
that  his  agency  extended  to  or  included  such  property. 

3.  The  question  whether  or  not  the  cotton  in  controversy  was  included  in  the 
contract  under  which  the  plaintiffs  in  error  claim,  having  been  fairly  sub- 
mitted to  the  jury,  and  there  being  positive  testimony  to  support  the  ver- 
dict, there  is  tio  le^  ground  for  setting  it  aside. 

Trippe,  Judge. 


Flannagan,  Abell  &  CJoMPANY,  plaintifls  in  error,  V8. 
Colbert  &  McAfee,  defendants  in  error. 

Under  the  evidence  the  verdict  was  contrary  to  the  charge  of  the  court  and 
the  law  applicable  to  the  case. 

Trtppe,  Judge. 


J.  W.  Wheatley  &  Company,  plaintiflfe  in  error,  v3.  James 
P.  Walker  et  al,^  defendants  in  error. 

[McCay,  Judge,  did  not  preside  in  the  above  case,  on  account  of  relation- 
ship to  one  of  the  parties.] 

J.  J.  SuMMERLiN,  plaintiff  in  error,  vs.  Clesley  "Whittle, 
defendant  in  error. 

Caleb  Tompkins,  plaintiff  in  error,  t;«.  Lydia  A.  Lyman^ 
defendant  in  error. 

Under  the  testimony  before  the  chancellor  at  the  hearing  of  the  application 
for  th6  injunction,  there  was  no  abuse  of  discretion  in  his  refusal  to  grant 
the  writ. 
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John  A.  Steele,  plaintiff  in  error  v%.  Rebecca  Brown  ei 
al.,  defendants  in  error. 

A  sells  land  to  B  who,  without  papng  the  purchase  money,  sills  to  C.  C 
being  dead,  A  brings  a  bill  against  his  administrator  to  enforce  the  vendor's 
lien.     A  is  not  a  competent  witness  for  himself  on  the  hearing  of  the  bill. 

Tbippe,  Judge. 


Spence  &  Porter,  plaintifl&  in  error,  vs.  Stephen  Shell 
et  aLy  defendants  in  error. 

This  case  comes  within  the  rule  established  in  the  cases  of  Hays  vs.  Rey- 
nolds, executor,  decided  at  July  term,  1874,  and  Stokes  vs.  Maxwell,  de- 
cided at  the  present  term, 

Tbippe,  Judge. 


CoTHBANS  &  Elliott,  plaintiffs  in  error,  vs.  Daniel  B. 
MiTCHBLL,  defendant  in  error. 

The  time  when  the  tender  was  made,  with  an  averment  of  a  continued  and  a 
present  readiness  to  pay,  are  essential  parts  of  a  plea  of  tender. 

TftiPPE,  Judge. 


Milton  E.  Russell,  plaintiff  in  error,  vs.  Thomas  E.  Pat- 
ton  et  cd.,  commissioners,  defendants  in  error. 

1.  The  commissioners  of  roads  and  revenues  of  Walker  county,  have  the 
power  to  bring  the  ordinary  thereof  to  a  settlement  for  any  funds  in  his 
hands. 

2,  As  these  proceedings  against  the  ordinary  were  instituted  prior  to  the  pas- 
sage of  the  act  of  March  2,  1875,  in  relation  to  said  board  of  commission- 
ers, he  may,  under  section  525  of  the  Code,  if  he  desires  to  contest  their 
action  and  to  have  a  trial  by  jury,  cause  an  issue  to  be  formed  1^  filing  an 
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affidavit  of  illegality  against  any  execution  which  may  be  issued  against 
him  :  or,  as  the  provisions  of  said  act  are  made  to  apply  to  proceedings 
pending  at  the  time  of  its  passage,  he  may,  if  he  appears  and  has  a  hearing 
before  the  commissioners,  enter  an  appeal  from  their  decision  to  the  supe- 
rior court. 

Trippe,  Judge. 


The  Central  Bailroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  Iverson  T.  Smith,  defendant  in  error. 

When  goods  which  have  been  transported  by  a  railroad  company  were  de- 
stroyed by  fire  in  the  depot  to  which  they  had  been  conveyed,  and  where 
they  were  to  be  delivered  to  the  owner,  suit  may  be  brought  by  the  latter 
against  the  company  in  the  county  where  such  cause  of  action  arose,  tc- 
wit :  where  the  goods  were  destroyed. 

Trippe,  Judge. 


Joseph  Soogin  et  at.,  plaintiffs  in   error,  t^^.  Jeremiah 
Beaix,  executor,  defendant  in  error. 

The  affidavit  of  illegality  was  based  upon  grounds  which  had  been  adjudica- 
ted adversely  to  affiant  by  this  court  upon  a  former  writ  of  error  in  this 
case,  and  there  was  no  error  in  dismissing  the  second  affidavit. 

Trippe,  Judge. 


J.  M.  Born,  Jr.,  &  Company,  plaintiflfe  in  error,  vs.  George 
J.  Dallas  et  al,,  defendants  in  error. 

If  there  be  facts  and  circumstances  from  which  it  may  be  reasonably  inferred 
that  a  partnership,  after  th£  accession  of  a  new  partner,  with  his  knowledge 
or  consent,  acted  upon  and  continued  a  former  course  of  dealings  with 
certain  customers,  growing  out  of  an  agreement  that  the  separate  debt  of 
one  of  the  partners  due  such  customers  might  be  set  off  against  purchases 
made  by  them  from  the  firm,  and  a  new  trial  has  been  granted  on  the  hear- 
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ing  of  a  certiorari  to  a  judgment  rendered  by  the  justice  of  the  peace 
against  the  customers,  this  court  will  not  interfere  with  the  discretion  of 
the  judge  allowing  the  same  unless  gross  error  appears. 

Trippe,  Judge. 


John  R.  Crane,  administrator,  plaintiff  in  error,  vs.  Pat- 
rick Barry,  defendant  in  error. 

To  an  action  brought  upon  a  common  law  award,  made  by  arbitrators  under 
a  general  submission,  the  defendant  may  plead  that  the  award  was  made 
on  a  matter  not  brought  to  the  consideration  of  the'arbitrators  by  the  par^ 
ties,  and  that  there  was  no  evidence  before  them  in  reference  to  it,  nor  any 
dispute  or  contest  between  the  parties  upon  such  matter,  without  filing  a 
copy  of  the  testimony  which  was  submitted  to  the  arbitrators. 

Trippe,  Judge. 


Rebecca  J.  Mize,  plaintiff  in  error,  vs.  Willis  A.  Haw- 
KIKS  £t  al.y  defendants  in  error. 

1.  Section  1783  of  the  Code,  declaring  void  the  contracts  of  a  wife  which 
bind  her  separate  estate  for  the  debts  of  her  husband,  does  not  affect  the 
power  of  a  widow  to  contract  with  reference  to  such  debts  after  his  death. 

2.  The  testimony  at  the  hearing  for  the  injunction  having  been  conflicting  as 
to  the  main  issue,  to-wit :  the  consideration  of  the  note,  it  was  a  matter 
for  the  chancellor  to  determine,  and  there  was  no  abuse  of  his  discretion 
calling  for  the  interference  of  this  court. 

Trippe,  Judge. 


James  C.  Taylor,  administrator,  plaintiff  in  error,  tw.  John 
G.  Jacoway,  defendant  in  error. 

The  fact  that  letters  of  administration  on  the  estate  of  a  creditor,  abated  in 
186S,  and  further  administration  was  not  granted  until  1873,  does  not  take 
i^*^        .  a  case  out  of  the  operation  of  the  act  of  limitation  of  1869,  where  the  se* 

t4v   ■ 
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cond  representative  of  the  estate  brings  suit  in  1873  ^^  ^  promissory  note 
executed  and  due  in  1859. 

Trippe,  Judge. 


Alexander   C.  Tharpe,  plaintiff  in  error,  w.   E.   M. 
Tharpe,  defendant  in  error. 

Alexander  C.  Tharpe,  plaintiff  in  error,  vs.  Charles 
H.  McCall,  defendant  in  error. 

The  judgment  in  each  of  these  cases  was  rendered  by  the  ordinary  in  favor 
of  a  legatee  against  the  defendants  in  their  individual  capacity,  and  the  ex- 
ecutions issued  thereon  may  be  levied  on  their  individual  property ;  nor 
does  the  fact  that  in  the  executions  the  defendants  are  styled  ••  executors" 
affect  the  case. 

Trippe,  Judge. 


A.  T.  Finney,  plaintiff  in  error,  V8.  Charles  Fechtner, 
defendant  in  error. 

A  possessory  warrant  will  not  lie  against  a  purchaser  at  a  judicial  sale  made 
under  the  forms  prescribed  by  law,  on  the  ground  that  a  trespass  was  com- 
mitted by  the  levying  officer  in  taking  possession  of  the  property,  the  pur- 
chaser not  h^ing  particeps  in  the  tort, 

Trippe,  Judge. 


John  J.  Cohen  &  Sons  et  cd.y  plaintiffs  in  error,  vs.  George 
W.  Summers  et  al.,  assignees,  defendants  in  error. 

I.  An  insolvent  debtor  made  an  assignment  to  trustees  for  the  benefit  of  his 
creditors,  stating  therein  that  on  account  of  his  having  surrendered  all 
claim  for  legal 'exemptions  for  himself  and  family,  it  was  expected  that  the 
creditors  would  release  the  balance  of  their  debts  after  the  assets  were  ex- 
hausted ;  and  on  its  being  suggested  by  some  of  the  creditors,  at  a  meeting* 
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subsequently  held  by  them,  that  this  clause  might  invalidate  the  instrument 
under  section  1952  of  the  Code,  as  a  reservation  of  a  benefit  to  the  debtor, 
the  latter  entered  on  the  deed  a  relinquishment  of  any  benefit  which  it 
mig^t  be  supposed  he  reserved  to  himself,  and  released  all  the  creditors 
from  any  condition  implied  by  those  words,  to  discharge  him  from  his 
debts,  beyond  what  they  may  receive  as  dividends : 

Held,  that  even  if  the  assignment,  as  originally  executed,  was  obnoxious  to 
the  provisions  of  section  1952,  it  would  not  be  so  after  the  execution  of 
such  an  indorsement  and  its  acceptance  by  the  assignee. 

2.  There  was  sufficient  evidence  before  the  chancellor,  showing  the  execution 
of  the  relinquishment,  and  its  acceptance  by  the  assignee  before  plaintifis 
in  error  obtained  their  judgments,  to  authorize  the  granting  the  injunction. 

Trippe,  Judge. 


Sarah  E.  Hamrtck^  plaintiff  in  error,  w.  The  People's 
Bank  op  Newnan  d  oL,  defendants  in  error. 

Hamrick  sold  land  to  Drew,  giving  bond  for  titles,  and  being  indebted  to  the 
People's  Bank  nearly  one-half  the  price  of  the  land,  arranged  with  the 
*  purchaser  that  he  should  give  his  note  to  the  bank  therefor,  with  Hamrick 
as  surety.  Hamrick  deposited  the  other  notes  of  Drew,  given  for  the  pur- 
chase money,  with  the  bank  as  collateral,  and  also  made  title  to  the  land  to 
the  bank  as  further  security.  Drew  paid  about  one-third  of  the  note  made 
by  him  to  the  bank,  and  judgment  was  obtained  in  its  favor  for  the  bal- 
ance, as  well  as  on  the  notes  given  for  the  purchase  money : 

Ileldt  that  the  wife  of  Hamrick  could  m)t  enjoin  the  collection  of  the  debt 
due  by  Drew  to  the  bank,  by  a  levy  and  sale  of  the  land,  on  the  ground 
that  she  was  entitled  to  a  homestead  in  the  same,  and  had  made  applica- 
tion therefor. 

Trippe,  Judge. 
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AT  ATLANTA. 


JULY    TERM,    1B75. 


Present— HIRAM  WARNER,  Chief  Justice. 
*L.  E.  BLECKLEY.), 
JAMES  JACKSON, /J"^^- 


William  B.  Allen,  plaintiff  in  error,  vs.  The  Atlanta 
Street  Railroad  Company,  defendant  in  error. 

1.  A  father  cannot  maintain  an  action  for  damages  on  account  of  the  homi- 
cide of  his  infant  child,  who  was,  at  the  time  of  his  death,  incapable  of 
rendering  him  any  service. 

2.  Where  an  action  is  brought  by  a  father  against  a  railroad  company  for 
damages  sustained  by  reason  of  the  homicide  of  his  child,  and  the  ^orf 
complained  of ^  prima /act^,  amounts  to  a  felony,  he  must  allege  in  his  de- 
claration that  he  has  prosecuted  the  agent  of  the  company  on  the  criminal 
side  of  the  court,  or  set  forth  a  good  excuse  for  his  failure  to  do  so. 

Parent  and  child.    Totis.    Daninges.    Be^re  Judge  Hop- 
kins.   Fulton  Superior  Court,    April  Term,  1875. 

Reported  in  the  decision. 

S.  B.  Spencer  ;  P.  L.  Mtnatt,  for  plaintiff  in  error. 

*In  the  vacation  following  the  January  term,  1875,  Judges  McCav  and  Trippb  resigned. 
They  were  respectively  succeeded  by  Judges  Bleckley  and  Jackson. 
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Allen  vs.  The  Atlanta  Street  Railroad  Company. 

Candler  &  Thomson;  A.  W.  Hammond  &  Son,  for 
defendant 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiflF  against  the  de- 
fendant to  recover  damages  for  killing  his  male  child  of  the 
age  of  two  years.  The  plainti^  alleges  in  his  declaration, 
that  the  defendant,  by  means  of  the  carelessness  and  negligence 
of  its  agents,  in  the  management  of  its  street  railway  cars,  ran 
against,  struck  down,  ran  over,  and  crushed  the  body  of  his 
said  child,  whilst  in  the  )ftct  of  crossing  Marietta  street,  a  pub- 
lic street  in  the  city  of  Atlanta,  without  blame  or  fault  on 
the  part  of  said  child,  whereby  the  said  ciiihl  died  thirteen 
days  after  the  infliction  of  said  injury  by  the  defendant.  The/ 
plaintiff  also  alleges  that  his  child  was  sound  and  healthy, 
and  that  the  services  of  his  said  child  would  have  become,  at 
,  an  early  day,  of  great  value  to  him,  to^wit :  the  sum  of  $3,000 
!  for  services  to  be  rendered  by  his  said  child,  until  he  had  at- 
tained the  age  of  twenty-one  years,  of  which,  the  plaintiff 
;  alleges,  he  has  been  deprived  by  the  negligence  and  careless- 
ness of  the  defendant.  The  defendant  demurred  to  the  plain- 
tiff's declaration  on  the  gronnd  that  no  legal  cause  of  action 
was  alleged  therein  which  would  entitle  the  plaintiff  to  re- 
cover the  damages  which  he  claimed.  The  court  sustaine<l 
the  demurrer  and  the  plaintiff  excepted. 

1.  In  the  case  of  the  Georgia  Railroad  Company  V8,  Wynn^ 
42  Georgia  Reports^  331,  it  was  held  that  the  2971st  section  of 
the  Code,  providing  for  the  recovery  of  ilamages  for  physical 
injuries,  limited  the  right  of  recovery  to  a  widow,  or  if  no 
widow,  then  to  the  child  or  children,  for  the  homicide  of  the 
husband  or  parent  The  damages  claime<l  in  this  case,  are  not 
for  the  homicide  of  a  husband  or  parent  The  plaintiff,  how- 
ever, insists  that  he  does  not  claim  damages  for  the  homieide 
of  his  child,  but  for  the  loss  of  the  services  which  his  child 
would  have  rendered  him  until  twenty-one  yeare  of  age,  if  he 
had  not  been  killed  by  the  defendant,  or  its  agents^  as  alleged 
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in  his  declaration.     The  2960th  section  of  the  Code  declares 
that "  every  person  may  recover  for  torU  committed  to  himself,  [ 
or  his  wife,  or  his  child,  or  his  ward,  or  his  servant."     This  | 
section  of  the  Code  as  to  the  relative  rights  of  parent  and 
child,  master  and  servant,  etc.,  should  be  construed  in  the  light 
of  the  common  law  of  force  in  this  state,  for  it  is  not  to  be  * 
presumed   that  the  legislature  intended  to  alter  or  change  the 
common  law  in  relation  to  the  relative  rights  of  parent  and 
child,  master  and  servant,  and  the  remedies  provided  for  the 
maintenance  and  enforcement  of  the  same,  unless  it  has  done 
so  in  express  terms,  or  by  necessary  implication.     Therefore, 
under  this  section  of  the  Code,  every  person  in  this  state  may 
recover  damages  for  torts  committed  to  himself,  or  his  wife,  or 
his  child,  or  his  ward,  or  his  servant,  as  he  was  authori^d  to 
do  by  the  common  law,  except  when  the  alleged  tort  is  for  any 
violent  injury,  or  attempt  to  commit  a  physical  injury  ill^al- 
ly  upon  a  person  ;  if  such  injury  amounts  to  a  felony  as  de- 
fined by  the  Code,  then,  the  person  injured,  must  either  sim- 
ultaneously, or  concurrently,  or  previously,  prosecute  for  the 
same,  or  allege  a  good  excuse  for  the  failure  so  to  prosecute : 
Code,  section  2970.    This  section  of  the  Code  alters  the  com- 
mon law  so  far  as  to  allow  the  injured  party  to  recover  dam- 
ages for  the  tort  in  cases  of  felony,  provided  he  will  prosecute 
for  the  same  on  the  criminal  side  of  the  court  as  specified 
therein.    The  object  of  this  section  is  to  prevent  the  injured 
party  from  condoning' the  offense  against  the  public  for  mere 
pecuniary  considerations  in  the  shape  of  damages,  in  cases  of 
felony.     By  the  common  law,  to  entitle  the  parent  to  recover  [ 
damages  for  a  tort  done  to  his  child,  the  gist  of  the  action  is  | 
the  loss  of  the  services  of  the  child  by  the  parent.  In  Shiddsy^ 
vs.  Yonge,  16  Georgia  Reports,  S56f  this  principleof  the  oomA\ 
mon  law  was  fully  recognized.     In  that  ease  the  court  say, j  \ 
^'  may  a  father  treat  his  minor  son  as  his  servant,  and  sue  for  ^ 
/an  injury  to  the  son  as  for  an  injury  to  a  servant?     If  thel ' 
j  son  be  old  enough  to  render  service,  the  father  may,''  citing^ 
Vfluthorities  in  support  of  that  proposition  which  sustain  it.     In 
that  ease,  the  son  was  eighteen  yeais  of  age,  and  capable  of 
Vol.  liv.  33. 
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rendering  service.  In  the  case  now  before  us,  the  child  was 
but  two  years  old  and  incapable  4of  rendering  any  service  at 
the  time  the  alleged  tort  was  committed,  of  which  the  pa- 
rent complains  as  an  injury  to  his  relative  rights  as  such  pa- 
rent. No  decision  was  cit^d  on  the  argument  based  on  the 
principles  of  the  common  law,  which  would  authorize  a  |>a- 
reut  to  recover  damages  for  a  tort  done  to  his  child  who  was 
incapable  of  rendering  him  any  service  at  (he  time  of  the 
alleged  injury,  and  we  apprehend  none  can  be  cited,  inas- 
much as  the  foundation  of  the  action  by  the  parent  is  the  loss 
of  the  present  service  of  his  child  when  the  injury  was  done, 
and  not  alone  for  his  prospective  service  to  be  rendered  in  the 
future. 

2.  There  is  another  ground  on  which  the  demurrer  to  the 
plaintiff's  declaration  might  well  have  been  sustained.  The 
tort  complained  of  in  the  plaintiff's  declaration,  prima /ocic, 
amounts  to  a  felony,  and  the  plaintiff  should  have  alleged  in 
his  <leclaration  that  he  had  prosecuted  the  agent  of  the  de- 
fendant on  the  criminal  side  of  the  court  for  the  alleged  inju- 
ry lo  his  son,  or  alleged  a  good  excuse  why  he  ha<l  not  done 
so,  as  required  by  the  2970th  section  of  the  Code.  The 
most  effectual  manner  to  protect  children  in  the  streets  of  the 
city  of  Atlanta  from  the  negligence  and  carelessness  of  the 
defendant's  agents  in  running  its  street  cars,  is  to  prosecute 
those  of  its  agents  who  may  be  guilty  of  such  negligence  and 
carelessness  on  the  criminal  side  of  the  court,  and  have  them 
punished  therefor,  and  it  was  a  duty  which  the  plaintiff  owed 
to  the  public  to  iiave  prosecuted  the  defendant's  agent  for  the 
injury  done  to  his  child,  if  the  allegations  in  his  declaration 
be  true.  The  law  will  not  allow  him  to  sue  for  and  recover 
pecuniary  damages  for  the  injury  until  he  has  performed  his 
duty  to  the  ^blic  by  prosecuting  the  guilty  party,  or  alleged 
a  sufficient  excuse  for  not  having  done  so.  In  any  view 
which  we  have  been  enabled  to  take  of  this  case,  the  demur- 
rer to  the  plaintiff's  declaration  was  properly  sustaineil. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Daniel  S.  Anderson,  plaintiff  in  error,  vs.  S.  E.  Blythe, 
defendant  in  error. 

An  execution  which,  upon  being  issued  by  the  clerk,  passed  in  due  course 
from  him  to  the  sheriff,  will  be  presumed  to  have  remained  in  the  sheriff's 
hands  during  his  continuance  in  office,  unless  shown  to  have  been  returned, 
or  delivered  to  the  plaintiff  or  to  some  other  person  within  that  period. 

Executions.      Evidence.      Presuraptionft.      Before  Judge 
Knight.     Cobb  Superior  Court.     November  Term,  1874. 

For  the  facts  of  this  case,  see  the  opinion. 

C.  D.  Phillips;  George  N.  Lester,  for  plaintiff  in 
error. 

W.  T.  &  W.  J.  Winn,  for  defendant. 

Bleckley,  Judge. 

Money  in  court  was  raised  by  sale  of  property  under  the 
older  of  two  judgments.  Plaintiff  in  the  younger,  in  order 
to  take  the  money,  attacked  the  older  as  paid  off.  This  was 
the  issue  tried  by  the  jury.  Fi,  fa.  on  the  older  judgment 
was  issued  in  1861.  The  execution  docket,  for  some  reason, 
was  not  introduced,  but  the  person  who  was  tlien  clerk  testi- 
fied, without  objeclion,  that  the  records  and  dockets  showed 
that  the  Ji.  fa.  was  issued  and  handed  to  the  sheriff.  Noth- 
ing more  appears  in  reference  to  the  custody  of  the  fi.  fa.  un- 
til some  time  in  1863,  when  the  plaintiff  paid  cost  upon  it  to 
the  sheriff.  Whether  he  received  the  fi.  fa.  from  the  sheriff 
at  that  time,  or  whether  he  already  had  it  in  hand,  he  could 
not  state,  and  there  was  no  otiier  evidence  as  to  the  date  of  its 
reception  by  him.  The  same  persons  were  sheriff  and  deputy 
sheriff  from  a  time  prior  to  the  issuing  of  the^.'/a.  until 
after  it  came  to  the  plaintiff's  hands.  There  is  evidence  tend- 
ing to  show  that  in  1862  the  clerk  was  called  upon  to  make 
a  calculation  upon  all  judgments  against,  the  defendant  which 
were  then  liens  upon  his  property ;  that  he  did  so,  and  in  his 
presence  the  defendant  paid  to  the  sheriff  and  deputy  sheriff. 
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lu  Confederate  money,  the  common  currency  of  the  country, 
the  amount  due  on  all  the  judgments  embraced  in  the  calcu- 
lation except  the  younger  of  the  two  now  before  the  court. 
This  was  dropped  from  the  calculation  arid  not  paid.  The 
executions  were  not  present  at  the  time  of  payment,  or  if  so, 
were  not  seen  by  the  clerk.  He  based  his  calculation  on  other 
evidence— doubtless  on  the  records  and  dockets  of  his  own 
oflSce.  One  of  the  questions  for  the  jury  was — whether  the 
execution  now  attacked  as  paid  off,  was  in  the  hands  of  the 
sheriff  or  his  deputy  at  the  time  of  this  alleged  payment.  Tf 
it  was  not,  although  the  amount  of  it  might  have  been  inclu- 
ded in  the  clerk's  calculation  and  in  the  sum  paid,  the  debt 
would  not  be  extinguished,  for  without  the  custody  of  the 
jj./a.  the  officer  would  have  no  warrant  to  collect.  The  facts 
relied  on  to  show  custody  were  that  the  fi.  fa.  was  issued  in 
1861  and  handed  to  the  sheriff;  that  the  same  sheriff  and 
deputy  continued  in  office  during  the  whole  of  the  year  1862, 
in  which  year  the  payment  was  made,  and  that  it  was  not 
shown  to  be  in  other  hands  until  the  following  year.  The 
court  was  requested  to  charge  the  jury  that  in  the  absence  of 
proof  to  the  contrary,  the  presumption  of  law  was,  that  a 
fi.  fa.  issued  by  the  clerk  and  handed  to  the  sheriff,  was  in 
the  sheriff's  hands  until  paid,  or  until  shown  to  have  been 
taken  up  by  the  plaintiff  or  some  one  else  for  him.  This  re- 
quest was  denied.  We  think  that,  under  all  the  facts  in  the 
record,  the  court  should  have  given,  substantially,  the  in- 
structions asked  for.  The  doctrine  that  a  state  of  things 
once  existing  is  presumed  to  continue  until  a  change  or  some 
adequate  cause  of  change  appears,  or  until  a  presumption  of 
change  arises  out  of  the  nature  of  the  subject,  is  an  element 
of  universal  law.  Without  such  a  principle  we  could  count 
upon  the  stability  of  nothing,  and  to  assure  ourselves  of  a  set 
of  conditions  at  one  period  of  time  would  afford  no  ground  for 
inferring  the  same  conditions  at  any  other  period.  This  pre- 
sumption of  eontinuanGe  is  a  well  recognized  principle  of  evi- 
dence :  1  Greenleaf,  section  41 ;  and  we  think  its  application 
was  rightfully  invoked  by  counsel  in  the  present  case.     If 
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this  ji./a.  passed  r^ularly  from  the  clerk's  oflSce  to  the  sheriff 
ill  18fil,  and  there  is  no  evidence  of  its  return  or  any  other 
disposition  of  it  until  1863,  what  is  there  to  point  to  any  cus- 
tixly  but  that  of  the  slieriff  during  the  year  1862?  Had  it 
been  wanted  in  the  latter  year  for  use  as  evidence,  search  for 
it  in  the  sheriff's  ofifice  would  undoubtedly  have  been  requi- 
site as  preliminary  to  admitting  secondary  evidence  of  its 
contents.  True,  on  its  face,  it  was  returnable  to  the  next 
term  of  the  court  after  it  issued ;  but  it  has  not  been  the 
practice  in  Georgia  to  pay  any  attention  to  the  return-day  of 
an  execution.  It  is  not  usage  for  the  sheriff  to  make  a  re- 
turn until  he  has  taken  some  action  by  collecting  the  money, 
making  a  levy,  or  searching  for  property;  and  in  point  of 
fact  there  is  no  entry  by  the  sheriff  on  the  fi.  fa.  prior  to 
1863.  Thus,  the  paper  was  not  made  ready  to  be  returned 
into  the  clerk's  office,  and  no  actual  return  of  it  to  that  place 
was  shown. 
Judgment  reversed. 


William  Thompson,  plaintiff  in  error,  vs.  The  Central 
Railroad  and  Banking  Company,  defendant  in  error. 

2.  A  railroad  company  is  liable  for  injuries  to  the  persoh  of  an  employee  by 
the  negligence  or  misconduct  of  other  employees  of  the  company,  whether 
such  injuries  are  connected  with  the  running  of  trains  or  otherwise. 

2.  The  only  distinction  onade  in  the  Code  between  an  employee  so  injured, 
and  other  persons  so  injured,  is  that  the  employee  must  be  wholly  blameless 
to  authorize  a  recovery ;  others  may  recover  though  partly  at  fault. 

3.  The  fact  that  the  employee  is  without  fault  or  negligence,  is  not  a  con- 
dition precedent  to  his  recovery;  in  his  case,  as  in  others,  the  presumption 
is  against  the  company,  and  it  is  for  it  to  show  its  agents  without  fault  or 
negligence,  and  the  injured  employee  either  at  fault  or  negligent.  Code 
sections  3033,  3034, 3036. 

Railroads.     Torts.     Presumption.     Before  Judge  TomPt. 
KINS.     Chatham  Superior  Court.     February  Term,  1875.    ^ 

Reported  in  the  opinion. 
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A.  P.  Adams;  Meldrim  &  Adams,  fgr  plaintiff  in  error. 
Jackson,  Lawtox  &.  Basing^r,  for  defendant. 

Jackson,  Judge.* 

Thompson  sued  the  defendant  for  an  injury  done  to  his 
person  by  the  carelessness  and  negligence  of  certain  servants 
of  the  defendant.  Thompson  was  himself  a  servant,  a  switch- 
man; those  whose  carelessness  injured  him,  were  laborers  en- 
gaged in  carrying  iron  from  one  point  to  another  of  the  yard 
of  defendant.  The  evidence,  in  substance,  was  that  the  labor- 
ers let  fall  a  bar  of  iron  on  the  shoulder  of  plaintiff,  and  he 
was  thereby  injured.  The  court  granted  a  non-suit  on  the 
ground  that  the  road  was  not  liable  to  an  employee  for  inju- 
ries received  from  co-employees,  unless  connected  with  the 
running  of  the  trains  of  defendant;  the  plaintiff  excepted, 
and  the  question  made  here,  is  whether  in  a  case,  not  con- 
nected with  running  the  cars,  the  company  is  liable.  In  the 
view  we  have  taken  of  the  case,  it  becomes  unnecessary  to 
follow  the  able  counsel  who  argued  tlie  cause  on  each  side  in 
their  examination  of  the  common  law  bearing  upon  the  lia- 
bility of  parties  in  such  cases,  nor  is  it  necessary  to  criticise 
closely  the  testimony  developed  on  the  hearing  and  dis- 
closed in  the  record.  The  brief  statement  of  fact,  at  the  head 
of  this  opinion,  is  sijflBcient  for  our  judgment,  and  the  sections 
of  our  own  Code  applicable  thereto,  and  their  construction, 
and  to  us,  evident  meaning,  will  control  that  judgment. 

1,  2.  The  3d  article  of  the  3d  chapter  of  the  8th  title  and 
second  part  of  our  Code,  is  devoted  to  the  subject  of  injuries 
by  railroad  companies,  and  it  is  reasonable  to  look  for  the  law 
on  the  subject  there,  and  to  expect  to  find  it,  in  the  main,  em- 
bodied therein ;  and  when  found  there  the  sections  on  the 
same  subject  matter  should  be  construed,  particularly  con- 
strued, together.  Section  3033  of  that  chapter,  enacts  that 
such  companies  shall  be  liable,  first,  for  any  damage  done  to 
persons,  stock  or  other  property,  by  the  running  of  trains,  or 
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Other  macliinery  of  such  company;  and  secondly,  for  damage 
done  by  any  person  in  the  service  of  the  company,  unless  the 
company  shall  make  it  appear  that  their  agents  have  exercised 
all  reasonable  care  and  diligence,  the  presumption  being  in  all 
cases  against  the  company.  Section  3034  enacts  that  there 
shall  be  no  recovery  when  the  injury  to  the  party  complain- 
ing, or  his  proj)erty,  is  done  by  his  consent,  or  caused  by  his 
Diligence ;  and  if  the  agents  of  the  company  and  himself  be 
both  at  fault,  then  he  may  recover,  but*  the  damage  shall  be 
re<luced  in  proportion  to  his  fault.  Section  3036,  which 
should  come  immediately  after  section  3034,  and  does  so  ap- 
pear in  the  former  Code,  the  act  of  1870,  on  another  subject, 
being  improperly  inteijecled,  enacts  that  if  the  person  injured 
is  himself  au  employee,  and  the  damage  was  caused  by  an- 
other employee,  and  without  fault  or  negligence  on  the  part  of 
the  person  injured,  his  employment  by  the  company  shall  be 
no  bar  to  the  recovery.  "  If  the  person  injured."  How  in- 
jured? By  the  running  of  cars  or  machinery  alone?  The 
statute  does  not  so  declare.  On  the  contrary,  the  words  *'  the 
j)ei'Son  injured,''  according  to  every  fair  rule  of  interpretation, 
must  refer  to  section  3033,  and  embrace  those  injured  not  only 
by  the  running  of  th^  trains,  but  by  any  servant  or  employee 
of  the  company.  Construing  the  three  sections  in  paH  ma- 
teria,  as  one  law,  relating  to  injuries  done  to  persons  by 
railroads,  the  obvious  meaning  is  that  the  company  shall  be 
liable  for  injuries  done  by  their  agents,  in  running  trains  or 
otherwise,  in  their  service  and  employment,  but  when  the  per- 
son injured  is  wholly  at  fault,  even  if  not  himself  an  employee, 
he  shall  recover  nothing;  if  p'jrtly  at  fault,  he  shall  recover 
less  than  full  damages,  to  be  fixed  by  a  jury ;  if  an  employee, 
he  must  be  blameless  to  recover,  at  all,  but  if  blameless,  the 
fact  that  he  is  a  servant  of  the  company  shall  not  bar  his  re- 
covery. Nor  do  we  think  the  statute  so  construed  unreason- 
able. It  is  right  that  the  servant  should  recover,  if  wholly 
blameless;  if  to  blame,  it  is  not  right  that  he  should  recover; 
and  it  seems  proper  to  make  such  distinction  between  him  and 
a  stranger;  the  latter  being  entitled  to  recover,  though   to 
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blame,  if  the  agents  or  servants  of  the  company  are  to  blame 
too.  We  do  not  think  that  this  construction  of  these  sections 
of  this  title  of  the  Code,  is  shaken  at  all  by  the  other  sections 
in  another  part  of  the  volume,  and  referred  to  by  counsel  for 
the  defendant  in  error,  and  on  which  his  argument  was,  in  a 
great  degree,  based.  Those  sections  are  2202,  which  provides 
that  the  principal  shall  not  be  liable  for  injuries  arising  from 
the  negligence  or  misconduct  of  another  agent  in  the  same  busi- 
ness, and  which  declares  that  the  exception  in  case  of  ^railroads 
has  been  previously  stated,  referring  to  section  2083,  which 
declares  that,  as  carriers,  the  companies  shall  be  liable  to  em- 
ployees as  to  passengers ;  and  it  is  ingeniously  argued  that 
Section  3036  refers  alone  to  section  2083,  and  further  modi- 
fies tliat  section.  If  it  did  so  refer  alone,  it  would  be  very 
strange,  indeed,  that  it  should  be  found  under  an  entirely  dif- 
ferent head,  in  a  different  chapter,  and  under  a  different  title.  If 
it  were  an  original  question,  it  might  be  doubted  whether  sec- 
tion 2083  was  modified  at  all  by  section  3036;  but  it  has  been 
so  held  and  we  do  not  disturb  the  ruling.  It  is  enough  to  say 
that  section  3036  must,  by  every  rule  of  construction,  be  held 
also  to  refer  to,  and  to  modify  section  3033.  Because  prior  to 
section  2202,  an  exception  to  the  rule  of  the  liability  of  princi- 
pals for  the  negligence  or  misconduct  of  agents,  had  been  reach- 
ed in  the  Code  and  appeared  already  codified  therein,  and  was 
referred  to,  it  does  not  follow  that  another  modification  or  ex- 
ception might  not  afterwards  be  made.  We  think  it  was 
made  in  section  3036 ;  and  hence  we  think  the  jsourt  below 
erred  in  non-suiting  the  plaintiff. 

3.  Nor  do  we  think  there  is  anything  in  the  point  that  the 
freedom  from  all  blame  is  a  condition  precedent  in  the  way  of 
plaintiff's  recovery;  that  is  to  say,  a  condition  precedent  in 
the  sense  that  the  onus  is  upon  him  to  prove  himself  blame- 
less. On  the  contrary,  the  presumption  is  that  he  is  with- 
out fault.  The  presumption  is  against  the  company  in 
in  his  case  as  in  all  others^  and  which  Ihey  must  rebut  by 
showing  some  decree — a  slight  degree  will  do— but  some  de- 
gree of  actual,  real  blame  and  fault  in  him.     But  even  if  it 
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were  a  condition  precedent,  it  has  been  complied  with  in  this 
case.  The  facts  show,  and  two  witnesses  prove  that  he  was, 
as  far  as  they  could  see,  without  blame ;  and  there  appears  to 
be  sufficient  proof  of  negligence  in  the  laborers  of  the  com- 
pany, if  the  onus  were  \x\>o\\  the  plaintiff  to  show  that.  But 
under  6ur  construction  of  the-  Code,  the  fact  that  the  person 
injured  is  an  employee  of  the  company,  only  alters  his  condi- 
tion from  that  of  other  persons  suing,  in  this,  that  he  must 
be  wholly  blameless  or  he  cannot  recover ;  others  may  recov- 
er, though  at  fault ;  in  all  other  respects  the  Code  puts  all 
persons  injured  by  railroad  companies  or  their  agents  on  an 
equality.* 
Judgment  reversed. 


Henry  Sxephens,  plaintiff  in  error,  t?8.  Daniel  N.  Hud-  i  54  513 
SON,  defendant  in  error.  '^'**  ^**'' 

Where  a  tract  of  land  was  sold  in  a  body  as  containing  so  many  acres,  "more 
or  less/'  and  both  parties  have  an  equal  opportunity  to  judge  for  themselves 
as  to  the  quantity  therein  embraced,  and  both  act  in  good  faith,  a  recovery 
cannot  be  had  for  a  deficiency  in  the  number  of  acres  specified. 

Vendor  and  purchaser.  Warranty.  Deed.  Land.  Be- 
fore Judge  Hall.  Rockdale  Superior  Court.  March  Term, 
1876. 

Stephens  brought  case  against  Hudson  for  $360  00,  be- 
sides interest,  alleging  that  the  defendant  had  sold  to  him  one 
hundred  acres  of  land  at  $10  00  per  acre;  tliat  after  pay- 
ment therefor  he  discovered  there  were  but  sixty-four  acres 
in  the  tract ;  that  the  defendant  falsely  represented,  and  war- 
rantedy  that  there  were  one  hundred  acres  in  the  tract  sold. 

*  Note. — ^When  this  case  was  decided,  and  the  principle  agreed  to  that  the  burden  is  on 
the  railroad  company  to  show  fault  or  n^ligence  in  the  plaintiff,  if  an  employee,  we  inad- 
vertently omitted  to  consider  the  case  of  Campbell  vs.  The  Atlanta  and  Richmond  Air 
Line  Railroadt  53  Georgia,  488.  That  case  seems  to  cast  the  onus  on  the  employee.  We 
note  it,  that  both  that  and  this  may  be  reviewed  and  compared  hereafter.  The  judgment 
in  this  case  would  stand,  however  this  point  mis^t  be  ruled  on  review. 
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The  defendant  pleaded  the  general  issue,  and  that  he  sold 
the  land  by  the  tract  and  not  by  the  acre;  that  the  plaintifi" 
80  understood  at  the  time  of  the  sale ;  that  he  told  the  plain- 
tiff that  he  did  not  know  or  care  how  many  acres  there  were, 
but  the  price  was  $1,000  00  for  the  tract;  that  he  showed  the 
plaintiff  the  lines  and  boundaries  before  the  trade  was  closed. 

The  deed  from  defendant  to  plaintiff  described  the  land  as 
containing  one  hundred  acres,  more  or  less,  consideration 
$1,000  00.  The  usual  covenant  of  warranty  was  thereto  at- 
tached. The  evidence  as  to  whether  the  land  was  sold  by 
the  acre  or  by  the  tract  was  as  conflicting  as  the  pleadings  of 
the  respective  parties.     The  deficiency  was  shown. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  because  the  court  erred  in  its  charge,  and  be- 
cause the  verdict  was  contrary  to  the  charge  and  the  evidence. 

The  court  charged,  in  substance,  the  principle  embraced  in 
the  above  head-note.  The  motion  was  overruled,  and  the 
plaintiff  excepted. 

Clark  &  Pace,  for  plaintiff  in  error. 

John  J.  Floyd  ;  A.  C.  McCalla,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plamtiff  against  the  de- 
fendant to  recover  damages  for  the  alleged  deficiency  in  the 
number  of  acres  of  land  in  a  tract  which  the  defendant  had 
sold  to  the  plaintiff.  On  the  trial  of  the  case,  the  jury  found 
a  verdict  for  the  defendant.  The  plaintiff  made  a  motion  for 
a  new  trial  on  the  ground  that  tlie  verdict  was  contrary  to 
the  charge  of  the  court,  and  against  the  weight  of  the  evi- 
dence, which  was  overruled,  and  the  plaintiff  excepted.  In 
looking  through  the  evidence  in  the  record,  we  find  no  error 
in  overruling  the  motion  for  a  new  trial.  The  fact-^  of  the 
case  bring  it  within  the  rulings  of  this  court  in  Walton  vs. 
Ramsay,  50  Georgia  Reports,  618,  and  Beall  vs,  BarkhaUer, 
26  Georgia  Reports,  564. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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John  N.  Pate,  plaintiff  in  error,  va.  The  Oglethorpe  [1I3  7^ 
Fertilizing  Company  d  al.\  defendants  in  error. 

1.  There  is  no  provision  of  law  for  taking  a  second  or  suf^emental  home- 
stead, although  the  one  already  taken  be  of  less  value  than  the  maximum 
allowed  by  law. 

2.  If  the  head  of  a  family,  after  securing  homestead  in  realty  and  personalty, 
according  to  the  act  of  l868,  sell  the  same  (the  personalty,  by  his  own  in- 
dividual contract,  without  the  co-operation  of  his  wife  and  without  consent 
of  the  ordinary,)  and  invest  Hhe  proceeds  in  lands,  taking  title  to  himself, 
a  court  of  equity  will  not,  at  his  instance,  enjoin  his  judgment  creditor 
from  levying  upon  and  selling  the  lands  as  his  property,  on  the  ground  that 
he  has  an  application  pending  to  set  such  lands  apart  as  a  homestead,  or  on 
the  ground  thatthey  are  the  proceeds  of  a  prior  homestead. 

I  Homestead.  Injunction.  Levy  and  sale.  Before  Judge 
Hopkins.  DeKalb  county.  At  Chambers.  February  12th, 
1875. 

Reported  in  the  opinion. 

E.  N.  Broyles;  H.  C.  Jones,  for  plaintiffs  in  error. 

L.  J.  Winn,  for  defendants. 

Bleckley,  Judge. 

Pate,  it  seems,  secured  a  homestead,  and  then  went  to  trad- 
ing upon  it  according  to  his  own  fancy.  He  invested  its 
proceeds  in  some  other  land,  and  his  creditor  came  down  upon 
it.  Under  the  pressure  of  a  levy.  Pate  applied  to  the  chan- 
cellor for  an  injunction  to  restrain  the  creditor  from  selling 
out  his  new  purchase.  The  chancellor  granted  a  temporary 
restraining  order,  but  afterwards,  upon  demurrer,  dismissed 
the  bill. 

1.  At  the  time  of  applying  for  the  injunction  Pate  had  a 
proceeding  pending  on  appeal  from  the  ordinary,  which  pro- 
ceeding was  commenced  for  the  purpose  of  having  this  land 
assigned  as  a  homestead,  in  addition  to  that  which  had  been 
previously  assigned,  the  latter  being  of  small  value,  and  both 
together  not  amounting  to  near  as  much  as  the  law  allows. 
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It  would  seem  that  there  might  be  some  reason  for  permitting 
successive  assignments  of  homesteads  until  the  maximum 
value  allowed  by  the  constitution  is  reached,  but  we  are  un- 
able to  find  that  the  legislature  has,  up  to  this  time,  provided 
for  any  second  proceeding.  Until  further  legislation,  we 
hold  that  there  is  no  law  for  it. 

2.  Nor  can  we  recognize  Pate's  right  to  call  for  the  protec- 
tion of  a  court  of  equity  on  the  ground  that  the  proceeds  of 
the  former  homestea<l  are  invested  ih  this  land.  There  has 
been  no  legal  sale  of  the  homestead  property— K5ertainly  none 
of  the  personalty,  for  in  the  sale  of  that  the  wife-did  not  join 
and  the  ordinary  did  not  consent.  Besides,  a  court  of  equity 
is  under  no  obligation  to  respond  to  the  call  of  a  party  to  pro- 
tect him  against  the  consequences  of  his  own  breach  of  law. 
He  had  no  right  to  enter  upon  the  course  of  dealing  which  has 
involved  him  in  trouble.  According  to  his  own  showing,  he 
has  himself  failed  to  respect  the  hoipestead  right,  but  has  in- 
vaded it.  A  court  of  equity  ought  to  do  nothing  upon  his 
application,  whatever  relief  it  might  afford  to  his  wife  and 
children. 

Judgment  affirmed. 


Daniel  W.  Minor,  plaintiff  in  error,  vs.  John  Duncan, 
1^  %l\  defendant  in  error. 

Where  D.  was  in  the'  peaceable  possession  of  a  field,  his  son  engaged  fn  plow 
ing  oats  therein,  and  M.  came  into  the  field  with  five  or  six  men  at  first,  two 
remaining  to  the  end,  apd  pulled  down  the  dividing  fence  between  D.  and 
M.,  and  set  it  up  within  the  field  where  the  oats  were  sowed,  and  retained 
possession  of  the  part  so  fenced  off— the  son  of  D.  being  alone : 

Hf/d,  that  the  conduct  of  M.  evinced  a  sufficient  show  of  force  to  entitle  D.  • 
to  the  summary  remedy  of  forcible  entry  and  detainer. 

Forcible  entry  and  detainer.     Before  Judge  Rice.     Gwin- 
nett Superior  Court.    September  Adjourned  Term,  1874.  ^^ 

Reported  in  the  opinion. 
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Winn  &  Simmons,  for  plaintiff  in  error. 
No  appearauee  for  defendant. 
Jackson,  Judge. 

This  is  a  summary  process  for  forcible  entry  and  detainer 
brought  by  Duncan  against  Minor.  It  was  tried  by  a  jury 
before  a  justice  of  the  peace.  The  jury  found  for  the  defend- 
ant and  plaintiff  carried  the  case  by  certiorari  to  the  su- 
perior court.  That  court  sustained  the  cerfo'oran  and  granted 
a  new  trial,  and  this  judgment  is  assigned  for  error  here. 

The  facts  are  that  plaintiff's  son  was  plowing  in  oats  in  his 
father's  field,  when  defendant,  accompanied  by  some  half 
dozen  men,  one  or  two  of  whom  remained  to  the  end,  assist- 
ing him,  came  into  the  field  and  pulled  down  the  fence  and 
moved  it  into  the  field,  telling  young  Duncan  that  he  could 
plow  over  it  if  he  wished.  The  latter  did  sq  until  the  fence 
became  too  high,  and  then  desisted,  being  alone.  Defendant 
remained  in  possession  of  the  part  of  the  field  so  cut  off.  Do 
the  facts  make  a  case  of  forcible  entry  and  detainer?  The 
only  questions  to  be  considered  are  the  possession  and  the 
force :  Code,  section  4087.  About  the  possession,  there  can  be 
no  dispute.  It  was  in  Duncan,  his  son  peaceably  plowing  the 
field.  Only  a  show  of  force  is  necessary:  4  Georgia,  196. 
The  facts  make  such  a  show  of  force  as  to  make  resistance  on 
the  part  of  young  Duncan  useless.  Indeed,  he  ought  not  to 
have  resisted.  The  object  of  the  statute  is  to  prevent  a  fight, 
and  to  furnish  a  peaceable  remedy  to  the  aggrieved  party.  The 
court  was  right  in  sustaining  Duncan  in  the  remedy  he  chose, 
and  we  aflSrm  the  judgment. 

Judgment  affirmed. 
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James  Morgan,  plaintiff  lu  error,  tw.  Gilbert  M.  Stokes, 
defendant  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

R.  was  county  tax  collector,  and  S.  was  security  upon  his  bond.  By  an  ar- 
rangement between  them,  R.  was  to  pay  over  the  taxes  collected  to  S.,  who 
was  to  settle  with  the  county  therefor,  paying  to  R.  any  surplus  that  might 
remain  in  his  hands.  R.  was  indebted  to  M.  S.  agreed  with  M.  that  if, 
upon  a  settlement  with  the  county,  there  should  be  ascertained  to  be  any 
surplus  in  his  hands,  he  would  retain  it  to  be  applied  to  his  debt.  Upon  a 
settlement  between  S,  and  the  county,  no  funds  were  left  in  his  hands  be- 
longing to  R.  Subsequently,  by  the  finding  of  a  receipt  for  a  payment 
made  by  R.  direct  to  the  treasurer,  it  was  discovered  that  the  county  had 
been  overpaid  $280  00,  and  an  order  for  that  amount  was  passed  in  favor 
of  R.  M.  had  a  summons  of  garnishment  served  on  S.,  who  answered,  de- 
nying any  indebtedness  to  R.  The  court  charged  the  jury  that  u|>on  the 
above  statement  of  facts,  S   was  not  liable  upon  the  garnishment : 

Held,  that  such  charge  was  proper. 

Garnishment.  Before  Judge  Clark.  Lee  Superior  Court. 
March  Term,  1875. 

Reported  in  the  opinion. 

R.  F.  Lyon;  George  Kimbrough,  for  plaintiff  in  error. 

Hawkws  &  Hawkins,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  the  trial  of  an 
issue  formed  on  the  traverse  of  the  answer  of  a  garnishee  to 
a  summons  of  garnishment.  The  jury,  under  the  charge  of 
the  court,  found  a  verdict  in  favor  of  the  garnishee.  The 
errors  assigned  are,  to  the  charge  of  the  court  and  refusal  to 
charge  as  requested.  It  appears  from  the  evidence  in  the  re- 
cord that  Rosser  was  the  tax  collector  of  Lee  county ;  that 
Stokes,  the  garnishee,  was  security  on  his  bond;  tliat  by  an 
arrangement  between  Rosser  and  Stoke?,  the  former  was  to 
pay  over  the  money  collected  by  liim  as  tax,  to  Stokes,  who 
was  to  make  a  settlement  witli  the  county  therefor.     On  the 
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22d  September,  1872,  Stokes  gave  to  Roaser  a  receipt  for 
$228  96  for  tax  of  Lee  county  for  1872,  and  if  any  over,  to 
be  accounted  for  to  hini.  Rosser  was  indebted  to  Morgan^ 
the  plaintiff,  and  Stokes  agreed  that  if  there  was  any  excess 
of  money  in  his  hands,  after  settling  with  the  county,  belong- 
ing t«)  Rosser,  he  would  retain  it  for  the  payment  of  plain- 
tiff's debt.  The  garnishment  was  served  on  Stokes  the  7th 
of  October,  1873,  who  denied  iiaving  any  money  or  effects  in 
his  hands  belonging  to  josser,  insisting  that  he  had  paid  over 
all  the  money  received  by  him  from  Rosser,  as  tax  collector, 
to  the  county.  It  also  appears  from  the  evidence  in  the  re- 
cord that  Rosser  himself  made  some  payments  of  tax  money 
to  the  county  treasury,  and  that  there  was  a  receipt  found  by 
him  which  enablal  him  to  detect  the  error  as  to  the  amount 
which  had  been  paid  over  to  the  county.  After  Stokes  had 
made  a  settlement  with  the  county  for  the  tax  money  received 
by  him  from  Rosser,  it  was  discovered  that  Rosser  had  over- 
paid the  county  0280  00;  in  other  words,  on  a  fair  settlement 
with  him,  allowing  him  his  commissicms,  etc.,  there  was  due 
him  that  amount,  and  an  order  was  passed  in  his  favor  for 
that  sum,  and  the  plaintiff  insists  that  inasmuch  as  the  coun- 
ty was  indebted  to  Rosser  on  his  final  settlement  for  an  over- 
payment of  tax  mpney,  Stokes,  the  garnishee,  is  therefore 
liable  to  have  judgment  rend  ered  against  him  in  favor  of 
the  plaintiff  for  that  amount.  The  court  charged  the  jury 
"that  if  Stokes  was  security  for  Rosser  on  his  bond,  and  act- 
ed as  his  agent  in  receiving  and  paying  taxes  to  the  treasurer, 
and  Stokes  made  most  of  the  payments  to  the  treasurer,  and 
Rosser  made  some  of  the  payments,  and  after  Stokes  was 
served  with  summons  of  garnishment,  he  had  in  his  hands 
any  money  or  orders  on  the  county  paid  over  to  Wm  by  Ros- 
ser, as  taxes  collected  by  Rosser  for  the  county,  and  he,  in  good 
faith,  and  without  any  fraud  or  negligence,  paid  over  the 
whole  to  the  county  treasurer,  that  he  was  not  liable  to  this 
garnishment.''  The  request  to  charge  by  the  plaintiff,  which 
was  refused,  assumed  the  law  to  be,  that  if  there  was  an  ex- 
cess of  $280  00  due  by  the  county  to  Rosser,  on  a  final  set- 
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tlement  with  him,  notwithstanding  Stokes,  the  garnishee,  had 
paid  over  all  the  money  he  had  received  from  Rosser,  as  tax 
money,  in  good  faith,  to  the  county,  inasmucli  as  Stokes  had 
given  to  Rosser  the  receipt  of  the  22d  September,  1872,  that 
the  garnishment  bound  that  excess  in  his  hands,  and  he  was 
liable  for  it.  If  there  was  an  excess  of  8280  00  due  by  the 
county  to  Rosser,  after  the  payment  to  the  county  of  all  the 
tax  money  received  either  by  Stokes  or  Rosser,  such  excess 
was  a  debt  due  by  the  county  to  Rosser,  and  not  a  debt  due 
by  Stokes,  the  garnishee,  to  Rosser.  In  view  of  tlie  evidence 
contained  in  the  record,  there  was  no  error  in  refusing  to 
charge  as  requested,  or  in  the  charge  as  given. 
Let  the  judgment  of  the  court  below  be  affirmed. 


54    530| 

=^=£J?,  R.  J.  Shipley,  plaintiff  in  error,  r«.  T.  G.  Eiswald,  de- 

54    520  J  n       1  . 

ioc^j65|  fendant  in  error. 

1.  In  granting  a  new  trial  the  court  is  confined  to  the  grounds  alleged  in  the 
motion.  A  new  trial  cannot  be  granted  for  newly  discovered  evidence 
which  is  neither  set  forth  nor  referred  to  in  any  ground  of  the  motion, 
though  it  he  stated  fully  in  the  affidavits  produced  by  the  movant  on  the 
hearing.     Such  affidavits  are  simply  irrelevant. 

2.  The  verdict  being  fully  supported  by  the  evidence,  a  new  trial  was  prop- 
erly refused. 

New  trial.  Newly  discovered  evidence.  Before  Judge 
Hall.     Rockdale  Superior  Court.    October  Term,  1874. 

Eiswald  brought  trover  against  Sliipley  for  two  sorrel  horses 
and  a  two-horse  wagon  and  double  harness,  alleged  to  be  of  the 
value  of  $360  00,  and  worth  $3  00  per  day  for  hire.  The 
defendant  pleaded  the  general  issue. 

The  evidence  for  the  plaintiff  was,  in  substance,  as  follows: 

Ist.  Contract  signed  by  W.  B.  Roberts,  of  date  January 

14th,  1873,  by  which  he  agreed  to  purchase  from  plaintiff  two 

sorrel,  one  gray,  and  one  bay,  colored  horses,  two  wagons  and 

two  sets  of  harness,  for  $720  00,  to  be  paid  for  in  a  certain 
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manner,  and  subject  to  certain  conditions^  all  unnecessary  here. 
Upon  this  contract  was  the  following  indorsement : 

"The  within  named  two  sorrel  horses,  one  set  of  double  har- 
ness and  one  wagon,  this  day  surrendered  to  said  Eiswald, 
and  new  contract  made  touching  the  same. 

(Signed)  "  T.  G.  Eiswald, 

[No  date.]  "  W.  B.  Roberto/' 

2d.  Contract  between  the  same  parties,  of  date,  May  10th, 
1873,  signed  by  both  parties,  by  which  plaintiflF  hired  to  Rob- 
erts two  sorrel  horses,  one  double  set  of  harness  and  one  two- 
horse  wagon,  the  latter  to  have  the  privilege  to  purchase  said 
property  until  September  15th,  next  thereafter,  by  depositing 
with  plaintiff  $100  00,  monthly,  commencing  with  June  1st 
next,  for  three  montlis,  and  $60  00  on  said  September  15th. 
This  instrument  further  provided  that  if  Roberts  did  not  so 
manifest  his  intention  to  buy  before  each  of  the  aforesaid  re- 
si)ective  dates,  he  forfeited  his  right  to  purchase  and  all  former 
deposits,  and  was  to  pay  $1  00  per  day  for  hire,  the  title  in 
the  property  remaining  in  the  plaintiff  until  paid  for.  Then 
follows  provisions  as  to  Roberts'  holding  as  bailee,  taking  care 
of  and  feeding  stock,  etc. 

3d.  The  plaintiff  testified,  in  brief,  as  follows:  Property 
sued  for  was  in  possession  of  defendant.  Demanded  the  same 
before  suit.  Worth  $3  00  per  day  for  hire.  Went  to  see  W. 
B.  Roberts  in  fell  of  1873.  GotMcCurdy's  mule  and  buggy. 
Did  not  then  see  him.  The  next  time  he  went,  he  walked 
out  to  see  him.  His  business  was  to  get  a  brown  mare  and 
buggy  which  he  had  hired  to  Roberts  with  the  privilege  of 
buying,  or  the  pay  for  them.  Made  arrangements  for  him  to 
furnish  the  plaintiff  wood  in  pay  for  same.  Did  not  tell  Mc- 
Curdy  that  he  had  received  all  the  pay  for  the  sorrel  horses 
but  $80  00  or  $90  00.  Told  him  that  there  was  a  balance 
due  on  a  horse  trade.  D.  R.  Roberts  is  a  brother  of  W.  B. 
Roberts.  Had  a  conversation  with  him  in  the  summer  of 
1873.  Told  him  that  his  brother  owed  witness  $80  00  or 
$90  00.  Was  speaking  of  balance  due  on  bay  and  gray  horses. 
Vol.  Liv.  34. 
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The  first  contract  was  settled  on  day  of  May,  as  appears 

from  the  entry  thereon.  Then  the  second  contract  was  entered 
into  in  reference  to  the  property  in  controversy.  Roberts  has 
never  paid  $1  00  for  them. 

EVIDENCE  FOR  THE  DEFENDANT. 

1st.  John  W.  McCurdy  testified,  in  brief,  as  follows: 
Plaintiff  came  to  Stone  Mountain  in  the  fall  of  1873  for  the 
purpose  of  going  out  to  the  place  of  W.  B.  Roberts.  Witness 
furnished  him  a  horse,  buggy  and  a  negro  boy,  to  take  him 
out.  He  asked  witness  if  Roberts  had  any  wood  on  the  road 
as  he  wanted  to  get  some.  Replied  that  he,  witness,  had  wood 
which  he  would  sell  him.  Said  he  wished  to  buy  from  Rob- 
erts as  the  latter  was  owing  him  a  balance  on  a  horse  trade. 
The  hire  of  horses  and  wagon,  after  payment  of  expenses,  was 
not  worth  more  than  $1  00  per  day. 

2d.  D.  R.  Roberts  testified,  in  brief,  as  follows :  W.  B. 
Roberts,  his  half  brother,  bought,  or  made  some  kind  of  a 
trade  to  get  one  gray  horse,  one  bay  horse,  and  one  or  two 
wagons,  from  plaintiff.  Thinks  the  sorrel  horses  were  paid 
for  all  except  $80  00  or  $90  00.  This  opinion  is  based  on 
the  fact  that  he  was  hauling  brick  and  wood  for  the  plaintiff 
to  pay  for  the  horses,  and  heard  his  brother  and  plaintiff,  in 
settling,  say  that  there  was  that  amount  still  due  on  the  horses. 
He  hauled,  after  that  conversation,  for  the  plaintiff.  He  un- 
derstood that  it  was  to  finish  paying  for  the  sorrel  horses. 

3d.  R.  J.  Shipley  testified,  in  substance,  that  he  purchased 
the  horses,  wagons  and  harness  from  W.  B.  Roberts,  on  the 
Wednesday  after  the  first  Tuesday  in  October,  1873,  for 
$270  00.  That  he  paid  for  the  same  in  good  faith,  and  never 
knew  of  any  adverse  claim  until  the  day  this  suit  was  com- 
menced, when  they  were  demanded  from  him ;  that  he  paid 
their  full  value;  that  $1  00  per  day  would  be  full  value  of 
hire  of  property  after  deducting  expenses  of  same. 

The  jury  found  for  the  plaintiff  $620  00.  The  defendant 
moved  for  a  new  trial  because  the  verdict  was  contrary  to  the 
evidence,  and  because  of  the  newly  discovered  evidence  of 
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W.  p.  Weaver  and  J.  N.  Wilson.     Other  grounds  are  set 
forth  in  the  record,  but  were  not  insisted  on. 

In  support  of  the  newly  discovered  evidence  were  attached 
the  affidavits  of  George  W.  Gleaton  and  of  A.  C.  McCalla, 
attorneys  for  defendant,  the  first  to  the  effect  that  he  did  not 
discover  the  evidence  of  W.  T.  Gunby,  W.  P.  Weaver,  J.  N. 
Wilson,  E.  A.  Carter  and  W.  B.  Roberts,  until  the  trial  of 
the  case;  that  about  the  last  of  October,  1874,  he  received 
information  that  W.  B.  Roberts  was  somewhere  in  Arkansas, 
through  J.  S.  Shipley,  brother,  of  the  defendant ;  that  since 
that  time,  and  before,  he  used  due  diligence  to  obtain  infor- 
mation as  to  his  whereabouts ;  that  he  only  ascertained  what 
he  would  swear  iii  March,  1875. 

The  second,  substantially  to  the  same  effect,  except  that  de- 
ponent did  not  come  into  possession  of  the  evidence  until 
after  the  trial;  that  Clark  &  Pace,  counsellors  at  law,  only 
came  into  the  case  at  the  trial  thereof;  also,  the  usual  affida- 
vit of  the  defendant. 

The  affidavits  of  all  of  the  witnesses  named  by  counsel  as 
to  what  they  would  testify  were  attached.  It  is  deemed  un- 
necessary to  set  them  out  here  in  view  of  the  decision  ren- 
dered by  this  court  A  counter-showing  to  the  motion  was 
made  by  the  plaintiff,  for  the  same  reason  immaterial  here. 
A  new  trial  was  refused,  and  the  defendant  excepted,  assign- 
ing error  as  follows : 

1st  Because  the  verdict  was  contrary  to  the  evidence. 

2d.  Because  of  the  newly  discovered  evidence,  as  shown  by 
the  affidavits  of  W.  P.  Weaver,  J.  N.  Wilson,  W.  T.  Gun- 
by,  E.  A.  Carter,  W.  B.  Roberts. 

3d.  Because  the  counter-showing  was  allowed. 

4th.  Because  the  court  refused  to  allow  time  for  the  de- 
fendant to  procure  evidence  in  rebuttal  of  the  plaintiff's 
counter-showing. 

George  W.  Gleaton;  A.  C.  McCalla;  Clark  & 
Pace,  for  plaintiff  in  error. 

S.  B.  Spencer  ;  A.  C.  Perry,  for  defendant 
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Bleckley,  Judge. 

The  motion  for  new  trial  contains  various  grounds,  but 
none  of  them  were  insisted  upon  before  this  court  except 
those  relating  to  newly  discovered  evidence  and  to  tlie  in- 
sufficiency of  the  evidence  to  support  the  verdict  It  is  com- 
plained that  Judge  Hall|  in  acting  upon  the  newly  discov- 
ered evidence,  pursued  a  practice  not  warranted  bj  law,  hear- 
ing counter-affidavits  from  the  opposite  party,  and  receiving 
certain  documentary  evidence  to  contradict  and  discredit  one 
of  the  witnesses  whose  affidavit  was  produced  by  the  movant. 
It  is  complained,  also,  that  the  judge  refused  to  postpone  the 
hearing  to  aflTord  time  for  due  preparation  to  meet  and  reply 
to  this  counter-showing. 

1.  The  decision  of  these  questions  is  rendered  unnecessary 
by  the  condition  in  which  we  find  the  record,  together  with 
the  abandonment  by  counsel,  in  the  argument,  of  all  the  al- 
leged newly  discovered  evidence  except  that  of  Roberts,  the 
witness  above  referred  to.  The  motion  for  new  trial,  as  it 
comes  to  us,  does  not  include  the  discovery  of  Roberts'  evi- 
dence within  the  grounds  of  the  motion.  The  newly  discov- 
ered evidence  on  which  the  motion  is  based,  is  alone  that  of 
Weaver  and  Wilson,  as  will  be  seen  by  reference  to  the  re- 
porter's statement  The  abandonment,  therefore,  of  all  the 
newly  discovered  evidence  except  that  of  Roberts,  puts  the 
whole  subject  of  newly  discoverd  evidence  out  of  the  case, 
and  we  so  treat  it  It  would,  of  course,  be  idle  to  decide  any- 
thing in  respect  to  the  evidence  of  Roberts,  since  it  is  not  al- 
leged as  the  whole  or  any  part  of  any  ground  for  the  new 
trial  claimed :  44  Georgia^  620;  50  Ibid.y  150.  Doubtless 
if  acted  upon  by  Judge  Hall,  it  was  from  oversight,  or  else 
the  record  before  us  is,  by  some  accident,  not  a  true  transcript 
from  the  original.     We,  however,  must  be  governed  by  it 

2.  The  verdict  is  not  in  conflict  with  the  evidence,  nor  is 
there  a  want  of  evidence  to  justify  it,  either  on  the  subject  of 
title  in  the  plaintiff  or  on  the  amount  of  the  recovery,  the 
two  points  on  which  it  was  assailed  in  argument     There  was 
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positive  testimony  that  the  property  belonged  to  the  plaintifiP^ 
and  no  very  strong  evidence  to  the  contrary.  The  jury,  in 
the  light  of  the  explanations  which  were  before  them,  proba- 
bly reconciled  it  all  and  made  it  consistent ;  but  if  they  did 
not  and  could  not,  they  were  the  proper  arbiters  of  any  con- 
flict that  existed.  In  respect  to  the  damages  found,  the  hire 
allowed  must  have  amounted  to  little,  if  any,  more  than  the 
lowest  estimate  put  upon  it  by  any  of  the  witnesses ;  to  carry 
it  to  the  highest,  the  verdict  might  have  been  increased  several 
hundred  dollars. 

There  was  no  error  in  refusing  a  new  trial,  and  the  judg- 
ment is  affirmed. 


Thomas  R.  Bennett,  plaintiff  in  error,  vs.  J.  H.  Williams 
et  al,,  executors,  defendants  in  error. 

1.  Though  the  record  shows  that  the  due-bill  sued  on  is  not  negotiable, 
and  the  suit  is  brought  by  a  person  other  than  the  payee,  yet  if  no  motion 
for  a  new  trial  be  made,  and  no  objection  was  made  to  the  admissibility  of 
the  due-bill  in  the  court  below,  and  no  assignment  of  error  ihereon  appears 
in  the  bill  of  exceptions,  this  court  will  not  correct  the  error. 

2.  A  promise  not  to  collect  the  balance  due  on  a  note,  if  the  debtor  will  pay 
part  thereof,  all  being  due  at  the  time,  until  the  debtor  is  put  in  possession 
of  certain  lands,  said  lands  being  part  of  the  original  consideration  of  the 
note,  is  void.  Payment  of  part  of  the  money  due  on  the  note  is  no  consid- 
eration in  law  to  support  such  a  promise.  It  is  the  duty  of  the  debtor  to 
pay  without  a  condition. 

Practice  in  the  Supreme  Court.  Practice  in  the  Superior 
Court.  Promissory  notes.  Contracts.  Consideration.  Be- 
fore Judge  Strozer.  Mitchell  Superior  Court.  November 
Term,  1874i 

Reported  in  the  opinion. 

W.  C.  McCall,  for  plaintiff  in  error. 

A.  L.  Ha  WES,  for  defendant. 
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1— T  .. 

Jackson,  Judge. 

1.  This  case  was  brought  by  the  plaintifiB,  J.  H.  &  W.  W. 
Williams,  against  T.  R.  Bennett,  on  a  due-bill.  This  due- 
bill  is  payable  to  S.  H.  Cannon.  It  is  not  negotiable.  But 
no  motion  was  made  for  a  new  trial,  and  it  was  suffered  to  go 
to  the  jury  without  objection,  and  no  error  is  assigned  upon 
it.  Besides,  the  writ  could  have  been  amended,  if  objection 
had  been  made,  by  inserting  the  name  of  Cannon,  as  plaintifTy 
for  the  use  of  the  present  plaintiffs. 

2.  The  defendant  offered  to  prove  that  long  after  the  due- 
bill  was  given.  Cannon,  while  in  possession  of  it  and  in  con- 
sideration of  a  payment  made  on  it,  agreed  not  to  press  the 
collection  of  the  remaining  sum  due  on  the  note  until  defend- 
ant was  put  in  possession  of  seventy  acres  of  land,  said  sev- 
enty acres  being  part  of  the  original  consideration  of  the  note, 
and  that  the  payee  lived  beyond  the  jurisdiction  of  the  court. 
The  court  rejected  the  evidence.  We  think  the  court  did 
right.  The  payment  of  part  of  the  note  is  no  consideration 
to  support  a  promise  not  to  collect  the  balance  until  the  hap- 
pening of  a  certain  event  or  the  doing  of  a  certain  act  by  the 
payee  of  the  note,  although  the  payee  lives  beyond  the  limits 
of  the  State. 

We  therefore  affirm  the  judgment. 


Alexander  F.  Owen,  plaintiff  in  error,  vs.  Caroline 
Owen,  defendant  in  error. 

Where  the  defendant  to  a  libel  for  a  divorce,  by  his  answer,  asked  for  a  di- 
vorce in  his  favor,  he  is  entitled  to  introduce  evidence  in  support  of  his 
allegations,  notwithstanding  the  fact  that  the  libell%nt  may  fail  to  make  out 
2^  prima  f2.cie  case  in  her  favor. 

Divorce.    Before  Judge  James  Johnson.    Talbot  Supe- 
rior Court.     March  Term,  1875. 
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Reported  in  the  decision. 

Little  &  Crawford,  for  plaintifiPiii  error. 

Willis  &  Willis,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case,  that  the  plaintiff 
brought  her  action  against  the  defendant  for  a  divorce  on  the 
grounds  alleged  therein  *  and  that  the  defendant,  under  the 
provisions  of  the  1718lh  section  of  the  Code,  filed  his  ans.wer 
and  asked  for  a  divorce  in  his  favor  from  the  plaintiff  on  the 
ground  therein  stated.  When  the  case  came  on  for  trial,  the 
plaintiff's  evidence  failed  to  prove  any  sufficient  cause  for  a 
divorce  against  the  defendant.  The  defendant  then  offered  to 
introduce  evidence  in  support  of  the  allegation  contained  in 
his  answer  against  the  plaintiff,  for  the  purpose  of  obtaining 
a  divorce  in  his  favor  against  her,  which  the  court  refused  lo 
allow  him  to  do,  and  dismissed  the  case,  whereupon  the  de- 
fendant excepted.  In  our  judgment,  the  court  erred  in  re- 
fusing to  allow  the  defendant  to  introduce  evidence  in  sup- 
port of  the  allegation  contained  in  his  answer  and  in  dismiss- 
ing the  case. 

Let  the  judgment  of  the  court  below  be  reversed. 


Kemp  &  Mock,  plaintiffs  in  error,  V8.  G.  M.  Byne,  defend- 
ant in  error. 

Where  a  note  is  given  by  the  buyer  to  the  sellers  "  for  one  four  pocket  billiard 
table  and  fixtures,  the  said  table  to  be  subject  for  purchase  money,"  parol 
evidence  h  admissible  to  show  the  terms  of  the  contract  of  sale  between  the 
parties. 

Contracts.     Evidence.     Promissory  notes.     Before  Judge 
Wright.     Dougherty  Superior  Court.    April  Term,  1875. 

Reported  in  the  opinion. 
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Joseph  Armstrong;  Vason  &  Davis,  for  plaintifis  id 
error. 

R.  N.  Ely,  for  defendant. 

Jackson,  Judge. 

G.  M.  Byne  sued  out  a  distress  warrant  for  rent  against  R. 
H.  Alley  and  levied  it  on  a  billiard  table.  The  table  was 
claimed  by  Kemp  &  Mock.  Alley  had  given  to  them  a  note 
for  the  purchase  money  with  the  words  added  "the  same  be- 
ing for  one  four  pocket  billiard  table  an4  fixtures,  tlie  said 
table  to  be  subject  for  purchase  money.''  The  plaintiffs  proved 
that  Alley  was  in  possession  of  the  table  and  introduced  the 
note  to  the  jury  and  closed.  The  claimants  offered  to  prove 
by  Alley  and  Mock,  that  the  title  was  to  be  in  Kemp  &  Mock 
until  the  purchase  money  was  paid,  that  such  was  the  con- 
tract of  sale.  The  court  ruled  out  the  evidence  on  the  ground 
that  the  contract  of  sale  was  the  note,  and  it  being  in  writ- 
ing could  not  be  varied  by  parol.  We  do  not  think  that  the 
contract  of  sale  is  to  be  found  in  the  note.  The  note  is  sim- 
ply a  promise  to  pay  money  for  the  billiard  table,  signed  by 
one  of  the  parties  and  he  the  purchaser.  It  is  not  a  bill  of 
sale,  nor  evidence  of  the  contract  of  sale.  It  is  not  signed  by 
the  sellers,  nor  is  it  its  purpose  to  pass  the  title  or  describe 
the  terms  of  sale.  It  is  only  signed  by  the  purchaser,  and  its 
object  is  to  promise  to  pay  the  money  and  to  set  out  the  con- 
sideration for  the  promise.  In  a  word,  one  part  of  the  con- 
tract only  is  in  the  note — the  promise  to  pay  ;  the  other  part, 
the  conveyance  of  the  property,  of  the  title  to  it,  and  the  terms 
thereof,  rest  in  parol,  and  of  course  may  be  proved  by  parol 
testimony. 

The  judgment  is  therefore  reversed  and  a  new  trial  ordered. 
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Wynn,  Sims  &  Company  et  al.j  plaintiffs  in  error,  vs.  Julia    93  ^^ 
T.  A.  Ficklen,  defendant  in  error. 

1 .  There  is  but  a  slight  presumption,  if  any  at  all,  that  forms  and  ceremonies 
prescribed  by  ancient  statutes  and  not  embraced  in  the  Code,  are  still  built 
upon  by  the  legislature  as  part  of  our  statute  law. 

2.  Recent  legislation,  when  silent  in  respect  to*one  or  more  details  requisite 
to  practical  working,  will  be  construed  as  connecting  itself  with  the  Code, 
which  is  in  daily  use,  rather  than  with  old  statutory  provisions  not  codified, 
and  which,  by  reason  of  great  changes  of  the  law  in  reference  to  the  main 
subject  matter,  have  ceased  to  be  in  perfect  harmony  with  the  general  sys- 
tem of  the  present  day.  , 

3.  ITie  wife's  consent  to  a  conveyance  of  her  husband's  realty,  to  secure  a 
debt,  so  as  to  v^t  title  in  his  creditor  until  the  debt  is  paid,  need  not  be 
manifested  in  the  form  prescribed  by  the  colonial  act  of  1760.  It  is  suffi- 
cient that  it  be  in  writing  and  signed,  with  no  more  formality  than  is  neces- 
sary under  the  Code  in  ordinary  contracts  concerning  land. 

4.  Is  consent  to  a  deed  which  purports  to  convey  the  land  for  a  consideration 
paidf  the  consent  required,  unless  it  be  shown  affirmatively  that  the  wife 
knew  the  deed  was  intended  to  secure  a  debt  ?     Qucere, 

5.  Does  not  the  statute  contemplate  that  deeds  of  this  character  shall  them- 
selves express  the  object  for  which  they  are  executed  ?     Qucere, 

Laws.  Presumptions.  Construction  of  statutes.  Hus- 
band and  wife.  Homestead.  Debtor  and  creditor.  Deeds. 
Before  Judge  Pottle.  Wilkes  Superior  Court.  May  Ad- 
journed Term,  1875. 

Reported  in  the  opinion. 

W.  M.  &  M.  P.  Reese  ;  F.  H.  Colley  ;  W.  W.  Sims, 
for  plaintiffd  in  error.  • 

D.  M.  DuBose,  for  defendant. 

Bleckley,  Judge. 

In  January,  1875,  a  wife  applied  for  homestead  in  certain 
lands,  as  the  property  of  her  husband.  Creditors  of  the  hus- 
band entered  a  caveat,  on  the  ground  that  neither  she  nor  her 
husband  had  any  title,  but  that,  the  title  was  in  them.  The 
evidence  made  a  case  of  indebtedness  of  the  husband  to  these 
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creditors  by  promissory  notes  aniouutiiig  to  $S,000  00,  dated 
in  January,  1874,  and  due  ten  years  after  date,  interest  pay- 
able annually,  with  an  absolute  deed,  of  the  same  date,  from 
him  to  them,  expressing  on  its  face  a  consideration  of  $3,000  00 
paidj  conveying  the  premises  forever;  and  a  bond  for  titles 
from  them  to  him,  conditioned  to  recovery  on  payment  of  the 
notes.  None  of  the  writings  showed  that  the  conveyance  to 
the  creditors  was  intended  as  security,  but  there  was  parol 
evidence  to  that  effect,  the  debts  secured  being  those  covered 
by  the  notes  mentioned  above  and  specified  in  the  bond  for 
.titles.  Appended  to  the  deed  was  a  written  consent,  under 
seal,  signed  by  the  wife,  and  attested  alone  by  the  husband. 
By  this  instrument  the  wife  declared,  in  terms,  that  she  con- 
sented to  the  deed  and  approved  of  the  conveyance  thereby 
made. 

1,  2,  3.  It  appears  from  the  record  that  the  court  below 
held  this  consent  insufficient  because  not  verified  in  the  man- 
ner prescribed  by  the  act  of  1760:  Cobb's  Digest,  161. 
Homesteads  were  quite  unknown  to  our  law  at  the  date  of 
this  old  statute.  The  act  of  1871,  (Code,  section  1969,) 
which  provides  for  conveying  the  legal  title  to  property  as 
security  for  a  debt,  simply  requires  the  wife's  consent;  it  does 
not  require  her  to  join  in  the  conveyance,  nor  does  it  pre- 
scribe any  form  in  which  her  consent  is  to  be  given.  To  re- 
sort to  this  old  statute  for  the  form,  in  the  absence  of  some 
legislative  hint  that  it  was  deemed  applicable,  would  be  to 
pay  undue  homage  to  antiquity ;  for  the  statute  was  not  made 
for  anything  so  modern  and  anomalous  as  the  right  of  home- 
stead. Nor  is  such  a  right  within  its  terms,  which  embrace 
only  those  conveyances  in  which  liusband  and  wife  must  join 
in  the  deed  itself.  After  signing  the  deed  with  her  husbami, 
she  was  to  make  the  formal  declaration  which  the  statute  pre- 
scribes. These  requisites,  including  her  signature  to  the 
deed,  were,  as  the  preamble  to  the  statute  shows,  the  substi- 
tute adopted  in  the  colony  of  Georgia  for  the  old  English  as^ 
surances  by  fine  and  recovery.  The  rights  which  they  were 
intended  to  bar  or  divest  were  of  a  different  nature  from  the 
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loose  right  to  apply  in  the  future  for  a  homestead  in  the  hus- 
band's general  property :  they  were  rights  in  respect  to  the 
specific  laud  itself,  which  no  possible  disposition  of  it  by  the 
husband  alone  could  defeat  or  abridge.  One  of  them  was  the 
right  of  dower,  which,  as  the  law  then  stood,  attached  upon 
all  lands  of  which  the  husband  was  seized  during  the  covert- 
ure, whether  alienated  by  him  before  his  death  or  not.  It  is 
quite  clear  that  tbe  whole  class  of  rights  comprehended  in  the 
statute  of  1760,  namely,  those  requiring  the  wife's  deed  to 
pass  them,  (not  merely  her  consent  to  (he  husband's  deed,) 
stand  unaffected  by  the  act  of  1871.  It  is  not  the  pur- 
pose of  this  act  to  enable  the  husband,  on  the  wife's  con- 
sent, to  part  with  lands  by  his  own  deed  which  he  can- 
not legally  convey  absolutely  without  her  consent.  The  sole 
object  of  the  act  is  to  enable  him  to  pass,  as  security  for  a 
debt,  the  very  same  title  to  land  which  he  could  pass  without 
her  consent  by  ordinary  bargain  and  sale  for  a  consideration 
paid.  She  is  called  in,  not  to  convey  the  land  or  any  inter- 
est in  it,  nor  even  to  surrender  any  right  in  it  (for  not  yet 
having  secured  homestead  in  this  identical  land,  her  right  4x> 
homestead  has  not  attached  upon  it,)  but  to  consent  that  her 
huslmnd  may  convey  thus  for  security  only,  what  he  has  the 
unquestioned  power  and  right  to  convey  otherwise,  indepen- 
dently of  her  consent.  As  the  provisions  of  the  old  statute 
of  1760  took  the  place  of  fine  and  recovery,  as  practiced  in 
England,  a  fair  test  of  the  question  before  us  would  be  to  sup- 
pose this  vague,  inchoate  right  of  homestead  pushed  back 
into  an  age  when  fine  and  recovery  flourished  in  full  vigor. 
What  would  they  have  had  to  do  with  it?  Nothing  what- 
ever. Fine  and  recovery  always  acted  on  claims  and  rights 
that  adhered  to  the  particular  land  in  question,  not  on  such 
as  extended  equally  to  all  the  property  of  a  party,  whether 
vested  now  or  afterwaixls  to  be  acquired.  Whoever  heard  of 
a  man's  whole  fortune,  present  and  prospective,  struggling 
through  the  tedious  forms  and  processes  of  fine  or  recovery. 
A  right  or  claim  which  stood  to  all  the  property  of  the  king- 
dom as  it  did  to  each  part  of  it,  and  to  each  part  as  to  all,  was 
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never  the  subject  of  these  ohl  methods  of  assurance.  Such  a 
right  falls  as  far  short  of  an  interest  or  estate  in  specific  prop- 
erty, as  that  of  a  creditor  who  has  not  yet  acquired  a  lien. 
An  examination  of  the  declaration  of  consent  provided  for 
by  the  statute  of  1760,  will  show  that  the  consent  there  in- 
volved related  in  no  way  to  her  husband's  act,  but  solely  and 
exclusively  to  her  own  act.  The  wife  did  not  declare  that 
the  husband  entered  into  the  conveyance  \)rith  her  consent, 
but  that  she  herself  did.  The  essence  of  the  matter  was, 
that  the  conveyance,  as  far  as  it  was  her  own,  was  free  and 
voluntary.  But  the  act  of  1871  is  not  upon  the  subject  of 
conveyances  by  the  wife,  and  therefore  the  declaration  of  con- 
sent required  by  the  old  statute  is  not  in  point.  The  diflfer- 
ence  in  the  two  cases  is  as  broad  as  that  between  a  consent  to 
carry  on  business  on  a  joint  capital,  in  partnership  with  an- 
other, and  a  consent  that  the  other  may  conduct  a  similar  bus- 
iness alone,  with  his  own  capital,  on  his  own  account.  It 
would  not  be  the  least  inconsistent  to  exact  a  much  more 
formal  and  careful  authentication  of  the  former,  than  of  the 
latter  consent.  It  is  rather  a  strain  upon  construction  to  go 
back  one  hundred  and  twelve  years  to  find  an  old  form  not 
brought  forward  in  any  of  the  three  editions  of  our  Code,  and 
engraft  it  upon  legislation  which  was  designed  for  daily  use  in 
the  ordinary  business  transactions  of  the  times.  There  is  no 
good  reason  for  making  such  a  leap ;  the  Code  supplies  a  gen- 
eral rule  for  contracts  in  relation  to  land,  which  is  simply  that 
they  shall  be  in  writing  and  signed.  It  is  going  far  enough, 
perhaps,  indeed,  farther  than  the  way  is  plain,  to  connect  the 
act  of  1871  with  this  provision  of  the  Code,  and  require  to 
establish  the  wife's  consent  to  a  conveyance  of  her  husband's 
land,  the  like.evidence  as  would  establish  a  contract  on  her 
part  to  convey  her  own.  When  it  is  remembered  that  the 
legal  power  of  the  husband  to  administer  *^  moderate  correc- 
tion "  has  been  done  away,  and  the  atcUus  of  married  women 
in  respect  to  property  has  been  so  much  changed,  perhaps  the 
truth  may  be  that  wives  are  far  less  subject  to  coercion  than 
they  were  formerly.     This  may  furnish  a  reason  why  our  Code 
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points  out  no  special  means  of  scrutinizing  their  mental  free- 
dom. 

4,  5.  In  reversing  the  judgment  and  granting  a  new  trial 
we  wish  to  be  understood  as  limiting  ourselves  to  the  precise 
question  ruled  below.  Doubtless  in  this  or  some  other  case 
under  the  same  statute,  there  will  be  opportunity  at  a  future 
time  of  hearing  full  argument  upon  several  points  of  apparent ' 
difficulty  which  seem  too  grave  for  decision  without  argument. 
Among  these  are  the  two  indicated,  in  the  form  of  queries,  at 
the  head  of  this  opinion.  I  will  add,  for  myself,  that  I  very 
much  doubt  whether,  assuming  all  the  estate  in  the  creditors 
for  which  they  contend,  there  is  not  still  in  the  debtor  a  usu- 
fruct, at  least,  which  they  have  no  right  to  interfere  with  for 
ten  years  from  the  date  of  their  notes  and  bond  for  titles.  If 
this  view  be  correct,  that  subordinate,  interest  might,  perhaps, 
be  assigned  as  homestead,  even  on  the  present  application. 
Should  it  turn  out  that  the  notes  are  met  when  the  principal 
becomes  due,  there  is  a  possibility  that  a  homestead,  even  in 
the  whole  estate,  may  never  barm  the  creditors.  The  ques- 
tion they  now  make  upon  title  has,  to  me,  the  appearance  of 
being  premature.  The  homestead  acts  do  not,  in  terms,  pro- 
vide for  it:     See  43  Georgia,  418 ;  34  Ibid.,  663. 

Judgment  reversed. 


S.  Landauer  &  Brother,  plaintiffs  in  error,  vs.  Cochran, 
McLean  &  Company,  defendants  in  error. 

1.  This  court  is  inclined  to  the  opinion  that  the  right  of  stoppage  in  transitu 
in  the  vendor  is  superior  to  the  lien  of  an  attachment  against  the  vendee, 
which  was  levied  upon  the  goods  sold  before  they  reached  their  destina- 
tion. 

2.  Where  goods  were  obtained  from  the  claimants  by  fraud,  no  title  passed, 
and  the  right  of  the  vendors  to  retake  the  same  by  a  claim  is  superior  to  the 
lien  of  an  attachment  against  the  vendee  levied  at  the  instance  of  one  of 
his  creditors. 
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Sales.  Debtor  and  creditor.  Stoppage  in  trarmiu.  Claim. 
Attachment  Before  Judge  James  Johnson.  Muscogee 
Superior  Court     November  Term,  1874. 

Reported  in  the  decision. 

Thornton  &  Grimes;  C.  H.  Wiixiams  ;  Blanford  & 
Garrard,  for  plaintiflfe  in  error. 

Pea  body  &  Brannox,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  and  on  the  trial  thereof  the  follow- 
ing facts,  in  substance,  were  proved :  That  on  the  10th  or 
15th  of  September,  187j3,  one  Holland  purchased  the  goods 
in  controversy  from  the  claimants,  who  were  merchants  in  the 
city  of  New  York,  on  a  credit,  on  the  representations  made 
by  him  to  them  of  his  solvency  and  ability  to  pay  for  them. 
The  goods  were  shipped  by  the  claimants  to  Holland,  at 
Seale,  Alabama,  where  he  resided,  within  a  day  or  two  after 
the  purchase  thereof.  When  the  goods  were  in  transitu  from 
New  York  to  Seale,  Alabama,  at  the  railroad  depot  in  Cb- 
lumbus,  Georgia,  the  plaintiffs  in  attachment,  on  the  20th  of 
September,  1873,  had  the  goods  attached  as  the  property  of 
Holland,  to  satisfy  a  debt  due  by  Holland  to  them.  The 
claimants  afterwards  being  informed  of  the  insolvency  of 
Holland,  on  the  16th  of  October,  1873,  interposed  their 
claim  to  the  goods.  The  court  charged  the  jury,  in  sub- 
stance, that  if  the  claimants  sold  the  goods  to  Holland,  the 
defendant  in  attachment,  on  a  credit,  whicKgoods  were  to  be 
forwarded  to  Holland  in  Alabama,  and  if  saM  goods  were  in 
passage  to  Holland  in  Alabama,  and  if  HolIw<l  became  in- 
solvent, then  the  claimants  had  the  right  to  ataft  ^^^  goods 
before  their  arrival  in  Alabama,  and  to  reoover^?^^^®^^'^" 
thereof,  and  when  they  had  so  taken  possession  of  theTSkit^''^ 
right  to  retain  them  was  superior  to  the  right  of  an  atted^ 
creditor  of  Holland.     The  court  further  charged  the  iu   ' 
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"that  if  said  Holland,  by  fraudulent  repre3entations,  obtained 
said  goods,  that  no  title  to  them  vested  in  him  as  against 
these  claimants,  and  if  they  had  the  possession  of  (hem  under 
a  claim,  they  have  the  right  to  retain  them  against  the  plain- 
tiffs' attachment."  To  which  charges  of  the  court  the  plain- 
tifis  in  attachment  excepted.  The  jury  found  a  verdict  in 
favor  of  the  claimants. 

1.  Whilst  we  are  inclined  to  think  that  the  claimants'  right 
of  stoppage  in  transitu  of  the  goods  was  superior  to  the  right 
of  the  attaching  creditor  of  Holland,  under  the  evidence  in 
the  record,  still,  we  do  not  place  our  judgment  on  that 
ground. 

2.  We  put  our  judgment  on  the  ground  that  the  goods 
were  obtained  by  Holland  from  the  claimants  by  fraud,  and 
therefore  the  sale  of  the  goods  by  them  to  him  was  void,  and 
he  acquired  no  title  to  the  goods  as  against  the  claimants. 
The  evidence  in  the  record  as  to  the  fraudulent  representa- 
tions of  Holland  in  regard  to  his  solvency,  by  means  of  which 
he  obtained  the  goods  on  a  credit  from  the  claimants,  is  quite 
clear  and  undisputed.  If  Holland  obtained  no  title  to  the 
goods  as  against  thc'claimants,  then  the  plaintifife  in  attach- 
ment, who  have  levied  on  the  goods  as  Holland's  property,  in 
satisfaction  of  his  debts,  have  no  better  claim  to  the  goods,  as 
against  the  claimants,  than  Holland  himself,  and  he  having 
no  title  to  the  goods,  his  creditors  have  no  right  to  subject 
the  claimants'  goods  to  the  payment  of  Holland's  debts  by  the 
process  of  attachment  against  him.  There  was  no  error  in 
the  charge  of  the  court  in  relation  to  this  last  point  in  tlie 
case,  in  view  of  the  evidence  in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Jambs  Rushin,  plaiotiflF  in  error,  vs,  James  R.  Gause,  de- 
fendant in  error. 

After  the  passage  of  the  act  of  1874  subjecting  the  homestead  to  purchase 
money,  Rushin  levied  ayf./<».,  founded  upon  purchase  money  on  the  home- 
stead of  Gause,  set  apart  in  bankruptcy  before  the  passage  of  that  act ; 
Gause  set  up  by  affidavit  of  illegality  a  former  recovery,  also  had  before 
the  act,  of  the  same  land,  between  the  same  parties  and  against  the  same 
execution : 

ffeldf  that  the  former  recovery  is  a  complete  bar  to  plaintiff 's  attempt  to  sub- 
ject the  land. 

Bankrupt.  Homestead.  Former  recovery.  Before  Judge 
Pottle.     Hancock  Superior  Court.     April  Term,  1875. 

At  the  October  term,  1866,  of  Hancock  superior  court, 
Rushin  recovered  a  judgment  against  Gause  for  $362  50  prin- 
cipal, besides  interest  and  costs,  purchase  money  for  land.  On 
September  1st,  1874,  the  execution  based  on  this  judgment 
was  levied  upon  the  land  for  which  the  debt  A^ras  contracted. 
Grause  filed  an  affidavit  setting  up  the  following  grounds : 

Ist.  That  this  execution  had  been  previously  lavied  on  the 
same  land,  an  affidavit  of  illegality  filed  thereto,  and  the 
property  held  by  the  superior  court  of  Hancock  county  at  the 
April  term,  1870,  not  subject  thereto,  which  judgment  was  af- 
firmed by  the  supreme  court. 

2d.  That  defendant  had  been  adjudged  a  bankrupt  and  said 
land  set  apart  to  him  as  his  homestead  6n  June  15th,  1868,  by 
vii-tue  of  the  provisions  of  the  bankrupt  act  of  the  United 
States,  approved  March  2d,  1867. 

The  evidence  introduced  upon  the  trial  of  the  issue  thus 
formed  did  not  vary  the  case  stated  by  the  pleadings.  Rusliin 
simply  claimed  that  the  act  of  February  27th,  1874,  subject- 
ing the  homestead  to  the  payment  of  the  purchase  money, 
relieved  him  from  the  effect  of  the  former  judgment,  and  of 
the  exemption  by  the  bankrupt  court. 

The  court  charged  the  jury  that  the  former  recovery  barred 
the  plaintiff  from  subjecting  this  land;  and  that  the  act   of 
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1874  was  not  retrospective.    Thejury  found  accordingly.  The 
plaintiff  excepted  to  said  charge. 

J.  T.  Jordan,  by  brief,  for  plaintiff  in  error. 

George  F.  Pierce,  Jr.,  by  Seaborn  Reese,  for  defend- 
ant. 

Jackson,  Judge. 

The  plaintiff  levied  upon  defendant's  homestead,  who  inter- 
posed his  affidavit  of  illegality,  on  the  ground  that  the  same 
case,  between  the  same  parties  and  concerning  the  same  home- 
stead, had  been  decided  by  the  superior  and  supreme  courts. 
Plaintiff  replied  that  his  judgment  was  for  purchase  money, 
and  by  the  act  of  1874  the  homestead  was  subject.  The 
court  sustained  the  affidavit  and  dismissed  the  levy.  We  think 
the  plea,  or  affidavit  of  former  recovery,  conclusive,  notwith- 
standing the  act  of  1874.  .  That  act  is  not  retrospective  in 
ternas,  and  if  it  was,  the  homestead  having  been  assigned  un- 
der the  bankrupt  law  apd  before  its  passage,  vested  the  title 
in  defendant ;  and  the  judgment  of  the  court,  for  the  same 
land  and  between  the  same  parties,  settle<l  it  forever. 

Judgment  affirmed. 


Wiijlam  Jennings,  administrator,  plaintiff  in  error,  w. 
William  W.  Wright  &  Company,  defendants  in  error. 

1.  A  declaration,  in  one  of  the  short  forms  authorized  by  the  Code,  against 
the  administrator  of  A,  not  expressly  stating  that  he  is  sued  as  administra- 
tor, but  alleging  that  he  is  indebted  to  the  plaintiff  on  a  promissory  note,  a 
copy  of  which  is  annexed,  and  the  copy  annexed  being  that  of  a  joint  note 
signed  "  A  &  B,"  is  a  suit  against  the  defendant,  not  individually,  but  in 
his  representative  character  as  administrator  of  A. 

2.  Such  a  declaration,  upon  its  fape,  in  the  absence  of  anything  to  show  tha^ 
B  is  still  alive,  sets  forth  a  cause  of  action,  at  law,  against  the  defendant  as 
administrator  of  A.  The  non-joinder  of  B,  if  alive  and  within  the  juris- 
diction, would  be  matter  for  plea  in  abatement.  But  after  judgment,  it  will 
be  presumed  that  A  survived  B,  in  which  case  the  proper  defendant  to  the 
action  is  A's  administrator  alone. 

Vol.  liv.  35. 
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3.  Judgment  in  favor  of  a  creditor  of  the  intestate  against  an  administrator 
who  enters  no  appearance  and  pleads  no  plea,  should  be  de  bonis  testatoris^ 
but  when  not  so  entered  it  is  amendable  upon  motion. 

4.  This  court  will  not  pass  upon  a  point  not  made  and  decided  in  the  court 
below.     (R.) 

Administrators  and  executors.  Pleadings.  Abatement. 
Presumptions.  Judgments.  Amendments.  Before  Judge 
Hopkins.     Fulton  Superior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

P.  L.  Mynatt,  for  plaintiff  in  error. 

L.  J.  Glenn  &  Son,  for  defendants. 

Bleckley,  Judge. 

An  action  of  complaint,  in  the  short  form  authorize<l  by 
the  Code,  was  brought  in  1869,  by  William  W.  Wright  & 
Company  against  William  Jennings,  administrator  of  G.  T. 
O'Keefe.  The  declaration  did  not  expressly  allege  that  the 
defendant,  was  indebted  cw  administrator,  but  the  cause  of 
action  set  forth  was  a  joint  promissory  note  payable  to  the 
plaintiffs,  and  signed  "O'Keefe  &  Wilson,"  a  copy  of  the  note 
being  annexed  to  the  declaration.  It  was  not  averi-ed  who 
O'Keefe  &  Wilson  were,  or  what  was  the  relation  between 
them,  or  what  was  the  given  name  of  either,  or  where  Wilson 
resided,  or  whether  he  was  living  or  dead.  The  only  substan- 
tial allegations  were,  that  the  defendant  was  indebted  to  the 
plaintiffs  on  ihxd  note,  and  that  he  refuse<l  to  pay.  Service 
was  duly  acknowledged,  the  defendant  signing  the  acknowl- 
edgment with  this  addition  to  his  name,  *' Administrator  rfe 
hon%%  non,  estate  of  C.  T.  O'Keefe,  deceased."  There  was  no 
appearance  by  the  defendant  and  no  plea  filed.  In  1871  the 
court,  without  a  jury,  rendered  judgment  for  principal,  inter- 
est and  cost,  reciting  that  no  issuable  defense  had  been  filed 
on  oath.  The  judgment  was  simply  against  the  defendant, 
^without  anything  else  to  indicate  whether  his  liability  was 
personal  or  representative,  and  without  any  direction  as  to 
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the  pro})erty  out  of  which  it  was  to  be  levied  and  collected. 
In  1872,  more  than  twelve  months  after  it  was  rendered,  the 
defendant  moved  to  set  the  judgment  aside,  for  the  non-joinder 
of  Wilson,  for  failure  to  designate  the  defendant  as  adminis- 
trator, and  because  of  the  judgment  being  de  bonis  propriiSy 
and  not  de  bonis  testatoris.  This  motion  was  disposed  of  in 
1875,  and  denied. 

1.  The  cases  which  have  heretofore  been  decided  by  this 
court,  holding  that  the  word  as  gave  character  to  the  action, 
were  cases  in  favor  of  administrators,  and  not  against  them : 
11  Georgia,  599;  16  Ibid.,  190.  Moreover,  in  each  of  these 
cases  the  action  was  predicated  upon  a  contract  with  the  ad- 
ministrator himself,  and  not  upon  a  contract  with  the  in- 
testate. There  was,  therefore,  a  legal  possibility  for  the  cause 
of  action  to  be  either  a  personal  right  or  a  representative 
right.  Here,  on  the  contrary,  is  a  case  in  which  the  declara- 
tion is  not  only  a  nullity  but  a  flat  absurdity,  unless  it  is  con- 
strued to  be  against  the  administrator  in  his  representative 
character.  So  construed,  it  means  something;  construed 
otherwise,  it  is  all  sheer  nonsense.  Besides,  it  may  be  said, 
the  declaration  is  in  the  exact  words  of  the  statute,  and  a 
copy  of  the  note  is  subjoined,  as  the  statute  requires:  Code, 
section  3391.  The  plain  meaning  is,  that  the  O'Keefe  whose 
name  appears  to  the  note  as  one  of  the  makers,  is  C.  T. 
O'Keefe,  and  that  the  defendant  is  his  administrator,  and  as 
administrator  is  indebted,  on  that  note,  to  the  plaintiffs. 
Whatever  technicalities  may  entangle  us  when  we  deal  with 
pleadings  framed  under  the  common  law,  there  is  always  only 
a  single  question  where  pleadings  framed  under  the  statute 
are  concerned,  and  that  is,  can  they  be  easily  understood? 
That  test  is  sufficient  even  for  an  indictment:  Code,  section 
4628.  Let  the  declaration  and  the  copy  note,  in  this  case,  be 
read  together  in  a  spirit  of  candor,  and  there  is  not  one  man 
in  a  thousand  who  would  be  likely  to  misunderstand  them. 
To  miss  the  meaning,  the  reader  would  have  to  be  a  man  of 
much  learning,  and  one  whom  much  learning  hath  made 
mad.    To  this  court  it  is  perfectly  obvious  that  the  defendant 
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was  sued  as  administrator.  A  case  was  cited  in  51  Georffioj 
482,  but  it  is  not  in  point  on  this  branch  of  the  present  case, 
for  it  only  rules  that  a  decree  and  execution  were  against  a 
defendant  personally,  although  the  word  '^executor"  was  an- 
nexed to  his  name.  There  is  no  attempt  to  determine  the 
character  in  which  he  was  sued,  nor  is  there  anything  in  the 
report  by  which  to  fix  that  character  with  certainty.  The 
decree,  as  copied  in  the  report,  was  plainly  de  bonis  propriisy 
and  not  de  bonis  testatoris,  and  such  a  decree,  as  has  often 
been  ruled  by  this  court,  may  be  rendered  on  a  bill  in 
chancery  against  an  executor,  charging  waste,  etc.:  1  Kelly ^ 
355;  3  Ibid,,  121 ;  11  Georgia,  .658. 

2.  On  that  ground  of  (he  motion  which  attacks  the  judg- 
ment for  non-joinder  of  Wilson  as  a  co-defendant,  there  is  not 
the  least  difficulty.  The  common  law  authorities  hold  that 
the  non-joinder  of  one  who  wight  to  be  made  plaintiff  is  cause 
for  arresting  the  judgment:  1  Chit.  PI.,  13;  and  that  if  a 
legal  excuse  exist,  such  as  death,  etc.,  for  omitting  the  joinder, 
it  must  appear  in  the  declaration :  Ibid,,  14.  But  the  same 
authorities  lay  down  a  different  rule  in  respect  to  defendants  ; 
as  to  them,  non-joinder  is  matter  for  plea  in  abatement  and 
not  for  arresting  the  judgment,  unless  it  appear  affirmatively 
on  the  face  of  the  plaintiff^s  pleadings  that  the  omitted  de- 
fendant is  still  living :  Ibid,,  46.  Here  there  is  no  such  al- 
legation. For  aught  that  appears  Wilson  died  before  CKeefe. 
If  he  did  not,  the  fact  that  he  survived  should  have  been 
pleade<l  at  the  proper  time  in  abatement.  After  judgment,  it 
will  be  presume<l  that  O'Keefe  ^vas  the  survivor,  and  if  he 
were,  when  he  died  his  administrator  was  liable  to  suit  at  law 
for  the  joint  or  partnership  debts  without  joining  the  represen- 
tatives of  Wilson  :  1  Chit.  PL,  51 ;  Story  on  Partnership,  note 
to  section  346. 

3.  The  objection  that  the  judgment  ought  to  be  de  bonis 
testatoris  and  is  not  so,  seems  true,  in  fact,  hut  that  is  cause 
for  amending  it,  not  for  setting  it  aside  where  there  is  no  pro- 
position to  amend.  The  court  below  has  ruled  nothing  against 
the  defendant's  right  to  have  the  judgment  amended.     The 
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presumption  is,  that  if  that  had  been  embraced  in  the  motion 
it  would  have  been  granted.  We  do  not  think  that  this  judg- 
ment is  to  be  vacated  and  pas?  for  nothing,  simply  because  it 
does  not  go  far  enough  and  direct  that  it  is  to  be  levied  and 
collected  of  the  goods,  etc.,  of  the  intestate.  It  is  clearly 
amendable  in  that  respect,  and  is  therefore  not  so  wholly  vicious 
as  to  amount  to  a  nullity:  12  Georgia^  18,  281  ;  17  Ibid.y 
289.  Construing  it  in  connection  with  the  pleadings,  there 
is  no  great  strain  in  holding  that  by  reasonable  implication, 
it  was  intended  to  bind  the  estate  and  not  the  administrator 
personally.  Its  only  defect  is  that  it  does  not  express  this 
purpose  with  full  legal  certainty. 

4.  There  was  a  point  made  in  argument  whicli  we  do  not 
find  presented  in  the  motion,  namely,  that  the  action  was  by 
William  W.  Wright  &  Company,  without  setting  forth  any 
name  or  names  embraced  in  the  general  designation,  "&  Com- 
pany." On  this  point,  we  make  no  decision,  not  because  we 
think  it  formidable,  but  because  the  court  below,  so  far  as  we 
are  informed  by  the  record,  did  not  pass  upon  it. 

Judgment  affirmed. 


The  Mayor  and  Aldermen  of  the  City  of  Savannah, 
plaintiffs  in  error,  vs.  Francis  J.  Champion,  trustee,  de- 
fendant in  error. 

1.  Damages  were  assessed  for  the  opening  of  a  street  under  the  provisions  of 
the  charter  of  the  city  of  Savannah,  and  the  property  owner  appealed.  Upon 
the  trial  in  the  superior  court,  on  July  27th,  1872,  the  jury  returned  a  ver- 
dict for  the  same  amount  as  was  found  by  the  assessors,  to-wit;  $1,759  29, 
"  as  of  I2th  December,  1870,  payable  in  currency.'*  The  appellant  moved 
for  a  new  trial  which  was  pending' until  February  17th,  1875,  when  it  was 
withdrawn  and  a  motion  made  to  enter  judgment  on  the  aforesaid  verdict 
covering  interest  from  December  12th,  1870.  This  motion  was  resisted  as 
to  the  interest,  but  the  court  allowed  the  judgment  embracing  interest  from 
July  27th,  1872,  the  date  of  the  verdict  : 

Neldy  that  the  appellant  was  entitled  to  interest  from  December  12th,  1870. 

2.  The  appellees  could  not  complain  of  the  verdict  asihe  only  errors  were  in 
their  favor. 
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Judgments.  Exceptions.  Interest.  Before  Judge  Tomp- 
kins.    Chatham  Superior  Court.     February  Term,  1875. 

Reported  in  the  decision. 

William  S.  Basinger,  for  plain tiflF  in  error. 

A.  P.  Adams,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  motion  in  the  court  below  to  enter  a  judgment 
on  the  verdict  of  a  jury  nunc  pro  tunc.  It  appears  from  tlie 
record  before  us,  that  there  had  been  an  assessment  made  by 
certain  freeholders,  in  favor  of  Champion  against  the  mayor 
and  aldermen  of  the  city  of  Savannah,  for  damages  sustained 
by  the  plaintiff,  in  opening  a  street  in  the  city.  The  free- 
holders assessed  the  damages  at  the  sura  of  $1,759  29.  The 
plaintiff  entered  an  appeal  therefrom  to  the  superior  court.  On 
the  27th  of  July,  1872,  the  appeal  was  tried  and  the  jury 
returned  the  following  verdict:  "We  find  for  the  a])]>ellant 
$1,759  29,  as  of  12th  December,  1870,  payable  in  currency." 
The  appellant  made  a  motion  for  a  new  trial,  which  was  pend- 
ing until  the  17th  of  February,  1^75,  at  which  time  the  ap- 
pellant withdrew  his  motion  for  a  new  trial,  and  made  a  mo- 
tion to  enter  a  judgment  on  the  verdict,  nunc  pro  tunc,  with 
interest  from  the  12th  of  December,  1870.  The  defendant 
did  not  object  to  theentering  of  the  judgment  for  the  amount 
of  the  verdict,  but  resisted  the  allowance  of  interest  in  the 
judgment.  The  court  granted  the  order  allowing  the  judg- 
ment to  be  entered  on  the  verdict,  nunc  pro  tunc,  with  interest 
from  the  27th  day  of  July,  1872.  Whereupon  the  defendant 
excepted. 

1.  In  our  judgment,  the  legal  effect  of  the  verdict  was  to 
find  for  the  plaintiff  the  sum  of  $1,759  29^  as  being  due  him 
on  the  12th  of  December,  1870,  and  that  being  so  the  court 
should  have  ordered  the  judgment  to  have  been  entered  on 
the  verdict  for  the  sum  of  $1,759  29,  with  interest  thereon 
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from  the  12th  of  December,  1870,  that  being  the  time  the 
jury,  by  their  verdict,  found  the  principal  sum  to  have  been 
due  the  plaintiff. 

2.  Although  the  court  erred  in  ordering  that  the  judgment 
should  be  entered  for  interest  from  the  27th  of  July,  1872, 
that  was  an  error  in  favor  of  the  defendant,  of  which  it  can- 
not comphiin,  not  having  been  injured  by  the  judgment. 

Let  the  judgment  of  the  court  below  be  affirmed. 


54    543 
98    431 


Noel  Humphrey,  plaintiff  in  error,  v«.  Della  C.  Cope-     ^  ^^^i 
LAND,  by  next  friend,  defendant  in  error.  107  8O6 

54    543i 

1.  A  creditor  who  receives  in  payment  money  belonging  to  his  debtor's  wife,    '1^^   497| 

knowing  it  to  be  her  separate  estate,  acquires  no  title  to  it,  as  against  her,  'j^  J^ 
whether  she  consent  to  the  payment  or  not.  The  Code,  in  declaring  a  sale  54  5431 
void  when  made  by  the  wife  to  a  creditor  of  the  husband  in  payment  of  {^  1|J 
.  his  debt,  comprehends,  in  its  reason  and  spirit,  a  transaction  in  money,  as  eI24  727 
well  as  a  transaction  in  property. 

2.  Without  notice  of  the  wife's  ownership,  a  creditor  receiving  money  is  pro- 
tected, and  the  burden  of  proving  notice  is  upon  her. 

3.  A  judgment  creditor  who  is  protected  against  a  mere  equity  in  his  debtor's 
property  for  want  of  notice  before  his  judgment  lien  attaches,  may,  when 
the  property  is  sold  by  the  sheriff  to  satisfy  the  judgment,  purchase  and 
hold  it  disencumbered  of  such  equity,  although  he,  in  the  meantime,  re 
ceived  notice.  Such  estate  as  the  creditor  has  a  right  to  sell,  purchasers  have 
a  right  to  buy. 

Husband  and  wife.  Debtor  and  creditor.  Judgments. 
Judicial  sale.  Notice.  Before  Judge  Pottle.  Hancock 
Superior  Court.     October  Term,  1874. 

Reported  in  the  opinion. 

C.  S.  DuBosE;  C.  W.  DuBosE,  for  plaintiff  in  error. 

Miles  W.  Lewis;  Orr  &  Lewis,  for  defendant. 

Bleckley,  Judge. 

Copeland  is  but  a  nominal  defendant  in  the  bill.  The  real 
defendant  is  Humphrey.     The  complainant  is  Mrs.  Copeiaud, 
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wife  of  Oopeland ;  and  the  object  of  the  bill  is  to  reclaim 
from  Humphrey  a  8uraof  money  whicli  her  husband  paid  to 
him  out  of  her  separate  estate.  Humphrey,  the  defendant, 
sold  to  complainant's  husband  some  land,  and,  at  the  same  time, 
some  personal  property,  taking  his  notes  separately  for  each, 
and  giving  bond  to  make  titles  to  him  for  the  land  on  pay- 
ment for  it  in  full.  Shortly  aftewards,  one  of  the  notes  cov- 
ering the  price  of  the  land  was  partially  paid  in  money.  This 
is  the  money  to  which  thecomplainantasserts  title,  and  which 
she  seeks  to  recover  by  the  present  bill.  The  land  went  into 
Copeland's  possession,  and  no  other  payment  on  the  purchase 
was  ever  made.  The  notes  given  for  the  personal  proi>erty 
were  reduced  to  judgments,  and  under  these  the  land  was  seized 
and  sold  by  the  sheriff,  as  the  property  of  Copeland,  Hum- 
phrey having  first  made  and  had  recorded  a  dee<l  conveying 
to  him  the  land  in  fee.  At  this  sale  Humphrey  was  the  pur- 
chaser^ the  price  bid  beingabouttheamountof  the  judgments. 
Litigation  then  arose  between  Humphrey  and  Copeland  toucli- 
ing  the  possession,  and  suit  was  also  instituted  by  the  former 
against  the  latter  on  the  notes  for  the  unpaid  purchase  money. 
A  settlement  ensue^l  which  disposed  of  the  whole  controversy. 
Co|>eland  acknowledged  Humphrey  as  landlord;  agreed  to 
pay  him  one  year's  rent,  besides  certain  expenses  connected 
with  the  legal  proceedings;  and  Humphrey  surrendered  to 
him  the  notes  for  the  unpaid  purchase  money.  Humphrey 
then  sold  the  land  to  a  third  person  for  the  same  price  which 
Copeland  had  agreed  originally  to  pay  for  it.  After  all  these 
events  had  occurred,  Mrs.  Copeland,  the  complainant,  brought 
this  bill,  praying  that  her  husband  and  Humphrey  might  be 
compelled  to  interplead  ;  that  Humphrey  might  be  decree<l  to 
repay  to  her  the  money  he  had  received  from  her  husband, 
being,  as  she  alleged,  her  separate  estate ;  and  for  general  re- 
lief. On  the  trial,  there  was  evidence  showing  that  the  money, 
at  the  time  it  was  paid  to  Humphrey  was  what  the  complain- 
ant alleged  it  to  be,  her  own.  There  was  also  evidence  tend- 
ing to  charge  Humphrey  with  notice  of  that  fact  OtheV  evi- 
dence tendered  to  n^ative  notice  of  the  fact  oi  that  time,  as  to 
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a  part  of  the  money,  at  least ;  and  the  decree  went  against 
him  for  all  of  it. 

1.  The  law  applicable  to  the  case  is  contained  in  sections 
1783  and  1785  of  the  Code,  taken  in  connection  witl\  the  es- 
tablished and  well  known  rule,  that  one  who  receives  money 
bonafdey  for  value,  without  notice  of  any  defect  in  the  title, 
is  protected.  One  of  these  sections  of  the  Code  makes  void 
a  sale  of  the  wife's  separate  estate  to  the  husband's  creditor, 
in  extinguishment  of  the  debt;  and  the  other  declares  invalid 
any  sale  by  her  to  the  husband,  made  without  sanction  of  the 
proper  court.  Money  is  clearly  within  the  reason  and  spirit 
of  these  restrictions  upon  the  wife's  power.  Although  the 
word  sale  does  not,  in  the  letter,  comprehend  a  transaction  in 
which  money  alone  passes,  yet,  the  transaction  itself,  with 
respect  to  its  effect  on  the  wife's  fortune,  would  be  the  same ; 
and  that  is  the  thing  to  be  regarde<l.  The  true  genius  of  the 
law,  whatever  may  be  thought  to  the  contrary,  is  to  quibble 
as  little  as  possible  on  words,  and  go  directly  to  the  substance. 
It  is  true,  that  for  the  sake  of  certainty,  it  is  necessary  in  con- 
struing statutes,  to  be  somewhat  critical  in  the  examination 
of  language,  but  when  the  object  and  purpose  of  the  law  are 
free  from  all  doubt,  to  sacrifice  them  to  avoid  slight  verbal 
difficulties  would  be  to  bring  back  the  scholastic  trifling  of  the 
middle  ages.  What  the  Code  has  in  view  is  to,  protect  the 
wife's  separate  estate  against  the  husband  and  his  creditors, 
not  simply  to  screen  it  when  it  is  in  ihe  form  of  property , leav- 
ing it  exposed  when  it  takes  the  form  of  money.  Payment 
by  the  wife  of  her  husband's  debt,  whether  made  in  money  or 
other  effects  belonging  to  her,  is  void  if  the  creditor  have 
notice  of  her  title.  He  acquires  nothing  and  she  loses  noth- 
ing. And  the  same  rule  apjdies  where,  with  like  notice  to 
tlie  creditor,  the  payment  is  made  by  the  husband  with  her 
^noney,  whether  she  consents  to  it  or  not.  Under  such  cir- 
cumstances, her  consent  passes  for  nothing.  There  has  been 
no  repeal  or  modification  of  the  two  sections  of  the  Code  to 
which  we  refer.  They  stand  wholly  unaffected  by  the  act  of 
1866  and  the  constitution  of  1868.     The  same  reasons  of 
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principle  and  policy  hold  now,  on  this  subject,  as  held  when 
the  Code  was  adopted.  These  I'estrictions  upon  the  wife's 
power,  imposed  for  her  own  benefit  and  protraction,  are  per- 
fectly consistent  with  the  act  of  1866  and  the  new  constitu- 
tion, which  simply  secure  to  the  wife  all  her  property  and  make 
it  her  separate  estate.  She  is  as  much  exposed  to  the  ^^  kicks 
and  kisses,"  esi>ecially  to  the  kisses,  of  her  husband,  with  all 
as  with  only  a  part.  If  the  husband  and  his  creditors  are 
allowed  to  prey  upOn  her  estate  at  all,  it  is  not  likely  that 
they  will  be  the  less  eager  to  digest  it  because  it  happens  to  be 
large.  On  the  contrary,  that  would  only  render  it  the  more 
tempting. 

2.  According  to  the  record  the  real  pressure  of  the  case, 
under  a  proper  view  of  the  law,  was  upon  the  question  of  no- 
tice. All  the  rulings  of  the  Court  uj>on  other  topics  were 
harmless  to  the  defendant,  however  erroneous.  It  will  be  ob- 
served that  Humphrey  may  be  regarded,  in  his  various  rela- 
tions to  the  case,  as  filling  three  characters:  first,  he  was  a 
creditor  of  Copeland  for  both  the  land  and  the  personalty ;  sec- 
ondly, he  was  in  the  situation  of  a  purchaser  for  value  from 
Copeland  of  the  money  to  which  the  complainant  claims  title; 
and  thirdly,  he  was  a  purchaser  at  sheriff's  sale  of  the  land 
when  sold  under  his  judgments.  There  can  scarcely  be  a 
doubt  that  in  giving  credit  to  Copeland  he  had  a  right  to  look 
to  such  interest  as  his  debtor  acquired  in  the  land,  as  a  basis 
of  the  credit,  not  only  in  res|)ect  to  the  price  of  the  land,  but 
also,  in  respect  to  the  price  of  the  personalty,  both  debts  be- 
ing create<l  at  the  same  time.  As  creditor,  therefore,  he 
would  stand  unaffected  by  any  notice  which  reached  him  after 
the  judgments  were  obtained  and  l)ecame  a  legal  lien  u|)on 
the  land,  if  not  by  any  notice  whatever,  which  he  did  not 
have  at  the  time  of  giving  credit.  Certainly,  as  creditor,  he 
could  enforce  any  lien  which  was  incident  to  his  judgments; 
and  whatever  they  bound  would  pass  to  the  purchaser  at  the 
sheriff's  sale,  whether  that  purchaser  were  himself  or  another, 
and  whether  such  purchaser  took  with  or  without  notice:  13 
Georgia^  443 ;  25  ifcid.,  687.     The  purchaser  at  a  judicial  sale 
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gets  all  tlie  estate  that  the  creditor  is  entitled  to  sell  under  his 
judgment;  and  if  the  purchaser  have  notice  of  an  equity  in  a 
third  person,  he  is  protected  by  the  want  of  like  notice  to  the 
creditor  prior  to  acquiring  his  lien.  This  rule  is  for  the  ben- 
efit of  the  creditor,  and  is  founded  upon  a  reason  similar  to 
that  which  protects  a  purchaser  with  notice  who  derives  his 
title  from  a  prior  purchaser  without  notice.  It  is  manifest 
that  the  court  thought,  and  so  instructed  the  jur}',  that  the 
law  would  charge  the  land  in  favor  of  complainant,  or  its 
proceeds  in  the  hands  of  Humphrey,  upon  a  notice  which 
reached  him  at  the  last  moment  prior  to  his  purchase  at  sher- 
iff's sale.  The  charge  of  the  court,  as  set  out  at  large  in  the 
record,  states,  in  one  place,  that  the  defendant  would  be  pro- 
tected if  he  made  the  trade  and  bought  the  land  witliout  know- 
ing, or  having  reason  to  know,  that  the  money  was  complain- 
ant's, and  in  another  place  it  states  that  if,  when  he  bought  at 
sheriff^'s  sale,  or  before  that,  he  knew  that  her  money  had 
been  put  in  the  purchase  without  her  knowledge  or  consent, 
he  took  the  title  subject  to  her  equity  in  the  fund.  Again,  in 
dealing  with  the  defendant's  request  to  charge  touching  the 
effect  of  the  sheriff''s  sale,  the  court  superadded,  that  if  the 
defendant  knew  at  the  time  of  the  sale  that  complainant's 
money  hcid  been  used  in  the  purchase  of  the  land,  then  she 
had  an  equity  in  the  land  an<l  he  had  knowledge  of  her  trust, 
and  bought  subject  to  it,  and  was  bound  by  it.  The  refusal 
to  give  in  charge  the  request  without  this  modification  might 
not  have  l)een  error,  but  there  was  very  palpable  error  in 
adding  to  the  matter  embraced  in  the  request  a  doctrine  on 
the  subject  of  notice  which  denies  to  the  purchaser  at  sheriff's 
sale  the  right  to  buy  as  much  as  the  judgment  creditor  has  a 
right  to  sell.  The  question  of  notice  at  the  time  of  the  sher- 
iff's sale  was  wholly  irrelevant^  Under  the  facts  of  this  case, 
the  time  for  notice  was  when  the  complainant's  money  was 
received  by  the  defendant.  If  at  that  time  he  knew,  or  had 
reasonable  cause  to  believe,  it  was  her  money,  and  it  was  in 
fact  hers,  that  was  enough.  If,  on  the  other  hand,  he  re- 
ceived it  as  a  payment  on  her  husband's  note,  not  knowing 
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or  hiiving  reasonable  cause  to  believe  that  it  was  hei-s,  she 
ciinnot  recover  it  from  anybody  but  her  husband. 

3.  We  intimate  no  <»pinion  upon  the  final  merits  of  the 
case,  nor  on  the  yea  or  nay  of  the  alleged  notice,  but  leave 
the  jury,  on  another  trial,  to  deal  with  all  the  facts.  In 
ruling,  as  we  have  felt  bound  to  do,  that  married  women  can 
repudiate  their  consent,  whether  express  or  implied,  to  the 
use  of  their  money  in  transactions  wlih  their  husbands,  or  in 
payment  to  their  husband's  creditors,  we  do  not  mean  to  say 
that  wives  are  tolerated  by  the  law  in  combining  with  their 
husbands  to  commit  frauds  on  other  people.  It  is  only  where 
notice  is  brought  home  that  a  wife's  rights  will  l)e  saved. 
The  burden  of  proof  is  upon  her,  for  in  every  case  where 
money  is  received  and  value  given,  there  is  a  presumption 
that  title  passes,  which  stands  until  it  is  rebutted  by  evidence. 
And  the  measure  of  evidence  should  not  be  too  scant,  in  mere 
deference  to  sex.  When  man  and  wife  co-operate  for  good 
they  can  do  much  good ;  and  so,  when  they  combine  against 
third  persons  and' co-operate  for  evil,  they  can  do  much  harm. 
In  protecting  women,  courts  and  juries  should  be  careful  to 
protect  men,  too,  for  men  are  not  only  useful  to  general  socie- 
ty, but  to  women  especially.  The  exact  mean  is  to  do  equal 
justice  to  both,  acconling  to  law. 

Judgment  reverseil. 


James  Whittle,  plaintiff  in  error,  vs.  Benjamin  Samuei^ 
et  al,y  defendants  in  error. 

I.  Where  a  house  and  lot  in  a  village  had  been  set  apart  to  Walton  as  a 
homestead  under  the  constitution  of  1 868,  and  sold  under  judgments 
against  Walton,  rendered  in  i860,  and  the  money  is  in  court  for  distribu- 
tion, and  is  claimed  by  the  judgment  creditors,  and  where  the  homestead 
had  been  sold  after  Walton*s  death  by  his  wife,  with  the  approval  of  the 
ordinary,  the  executor  of  Walton  assenting  thereto  and  joining  in  the  deed 
by  the  authority  of  the  will,  to  one  Baron,  and  Baron's  wife  had  a  home- 
stead set  apart  therein,  and  she  and  her  husband,  the  ordinary  approving, 
sell  to  Whittle,  and  Whittle  claims  #500  00  of  the  money  on  the  ground 
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that  he  bought  the  land  for  value,  that  Walton's  estate  is  insolvent,  and 
that  he  is  subrogated  to  Walton's  right  to  have  ^500  00  of  the  fund  set 
apart  to  him  under  the  old  exemption  law : 
Heldy  that  the  wife  of  Walton,  after  his  .death,  had  no  authority  to  part  with 
the  homestead,  it  being  for  the  sole  use  of  her  and  her  children  under  the 
constitution,  and  the  law  nowhere  providing  for  its  sale  by  her;  therefore, 
Baron  took  no  title  from  her,  and  Whittle  none  from  him. 

2.  The  policy  of  our  law  is  not  to  alienate  homesteads,  and  the  statutes  relat- 
ing thereto  will  be  strictly  construed,  and  the  rights  of  the  purchaser  will 

•    be  closely  watched  and  never  enlarged. 

3.  The  clear  legal  right  of  a  judgment  creditor  to  the  fund  he  has  brought  in 
court,  and  on  which  he  has  an  undoubted  lien  in  law,  will  not  be  forced  to 
make  way  for  a  vague  and  uncertain  equity — if,  under  the  facts,  any  equity 
at  all — especially  on  a  money  rule,  where  all  the  parties  in  interest  in  re- 
gard to  the  asserted  equity  are  not  before  the  court. 

Homestead.  Equity.  Money  rule.  Subrogation.  Judg- 
ments. Parties.  Before  Judge  James  Johnson.  Talbot 
Superior  Court.     March  Term,  1875. 

Reported  in  the  opinion.  , 

,  Little  &  Crawford;   Blandford  &  Garrard,  for 
plaintiff  in  error. 

Willis  &  Willis;  E.  H.  Worrill,  for  defendants. 

Jackson,  Judge. 

Samuels  and  others  obtained  judgment  against  Walton  in 
1 860,  and  levied  the  execution  issued  thereon  upon  a  parcel  of 
land  in  the  village  of  Geneva,  as  his  property.  The  land  was 
sold  and  the  money  brougiit  into  court  for  distribution.  It 
appears  from  the  record  that  Walton  had  had  a  homestead  set 
apart  in  this  land,  and  died.  Afier  his  death,  his  widow, 
with  the  approval  of  the  ordinary,  sold  it  to  Baron.  Baron's 
wife  had  a  homestead  set  apart  in  it,  and  she  and  her  hus- 
band sold  it  to  Whittle,  who  claims  $500  00  of  the  fund, 
because  Walton,  he  says,  would  be  entitled  to  hohl  that  much 
of  the  fund  under  the  old  exemption  law,  and  because  he  is 
subrogated  to  all  the  rights  of  Walton,     The  court  ordered 
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(he  money  paid  to  the  judgment  creditors.    Whittle  excepted, 
and  now  assigns  this  ruling  of  the  court  for  error. 

1,  2.  We  think  that  the  |)olicy  of  the  state,  as  gathered 
from  the  constitution  and  laws,  is  not  to  encourage  the  sale  of 
homesteads.  By  the  constitution  it  is  made  the  duty  of  the 
general  assembly  to  enact  laws  for  the  full  an<l  complete  pro- 
tection anti  security  of  homesteads  to  the  sole  use  and  benefit 
of  the  family  of  the  debtor:  Cixle,  secticm  2135.  The  law 
enacted  to  carry  out  this  constitutional  provision,  declares  that 
such  property  shall  be  for  the  use  of  the  wife,  or  widow, 
an<l  children :  Code,  section  2020.  The  great  object  is  to  se- 
cure a  fixed  home  for  the  family,  and  it  is  not  the  policy  of 
the  law  to  encourage  the  alienation  of  that  home.  Can  the 
wife,  after  the  death  of  her  husband,  sell  it  even  with  thea[)- 
proval  of  tJie  ordinary,  and  does  the  title  pass?  Could  Mrs. 
Walton  sell  to  Baron,  and  if  she  could  not,  of  course  the 
title  of  Baron  and  wife  to  Whittle  fails,  and  he  has  no  rights 
of  subrogation  or  otherwise.  The  law  provi<le8  that  the  hus- 
band and  wife  may  sell  it:  Code,  section  2025,  but  we  are  not 
aware  of  any  law  which  allows  his  wife  to  sell  it  after  his 
death,  though  the  executor  of  the  husband  join  in  the  deed, 
and  be  autliorize<l  by  the  will  to  do  so;  and  we  think  the  law 
in  regard  to  the  alienation  of  homesteads  should  be  strictly 
construe<l  as  against  the  policy  of  the  stjite  and  the  main  ob- 
ject of  the  law.  The  minor  children  have  rights,  and  credi- 
tors have  rights  in  remainder,  which  are  endangered  every 
time  there  is  an  alienation  of  the  home.  There  being  no  law 
to  authorize  the  sale  by  Mrs.  Walton,  Whittle  has  no  right 
to  any  part  of  this  money.  Besides,  we  think,  any  such  sub- 
rogation of  rights  in  the  purchaser  would  encourage  the  alien- 
ation of  the  home,  and  therefore  we  are  reluctant  to  extend 
the  doctrine  to  such  cases.  Nor  is  there  any  evidence  that 
Baron  is  insolvent  and  his  warranty  to  Whittle  not  good, 
and  therefore  there  is  no  need  of  his  being  subrogated  to  Wal- 
ton's equity  to  get  his  money. 

3.  In  any  event,  before  the  right  of  subrogation  could  be 
applied,  all  the  parties  in  interest  should  be  brought  before 
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the  court  that  the  rights  and  equities  of  all,  aft^r  a  full 
hearing,  might  be  examined  and  passed  upon.  Neither  Mrs. 
Bavon  and  children,  nor  the  creditors  of  Baron,  nor  Mrs. 
Walton  and  her  children,  were  before  the  court,  and  to  aUow 
Whittle  to  claim  and  take  this  money  in  this  case  on  a  mere 
rule  III  t^»  distribute,  without  giving  all  an  opportunity  to  be 
heard,  would,  we  think,  set  a  very  bad  precedent.  Tlie  legal 
status  of  the  judgment  creditor  is  perfect,  his  lien  undoubted, 
and  to  permit  an  equity  so  uncertain  and  vague  as  this  is, 
even  were  all  other  objections  out  of  the  way,  to  override  his 
plain  legal  right,  would  be  to  make  equity  not  follow,  but 
overthrow  the  law. 
Judgment  aflSrraed. 


M.  H.  VanDyke,  plaintiff  in  error,  t;«.  Sarah  E.  Kilgo,  93  mi 
defendant  in  error.  \^  ^ 

|"54    55i| 

1.  A  partnership  was  entered  into  in  September,  1866,  between  V.  and  K.,    |i20   534 

by  the  tenns  of  which  V.  was  to  purchase  for  the  firm  the  stock  of  goods 
upon  which  the  business  was  to  be  transacted,  K.  was  to  sell  the  same,  pay- 
ing over  the  proceeds  to  V.  until  the  first  cost  was  refunded,  and  the  profits 
were  to  be  divided  between  them.  K.  died  in  February,  1870.  Before 
administration  upon  his  estate,  his  widow  and  V.  agreed  upon  three  per- 
sons to  examine  into  the  condition  of  the  partnership.  They  reported  that 
K.  had  overdrawn  his  proportion  of  the  profits  |5886  43.  After  adminis- 
tration suit  was  brought  by  V.  for  this  amount  and  judgment  recovered. 
Execution  was  levied  upon  the  property  of  K.  which  was  claimed  by  his 
widow  as  her  homestead  exemption  under  the  constitution  and  act  of  1868: 
Held,  that  the  liability  of  K.  to  V.,  upon  which  the  judgment  was  obtained, 
was  based  upon  the  contract  made  in  1866,  and  not  upon  the  accounting 
had  in  1870. 

2.  That  a  creditor  advised  the  widow  of  his  debtor  to  have  a  homestead  set 
apart  in  the  property  of  the  deceased,  does  not  estop  him  from  levying  upon 
the  same  for  the  satisfaction  of  a  debt  to  which  it  may  be  subject. 

Homestead.     Contracts.     Partnership.    Estoppel.    Before 
Judge  Knight.  Lumpkin  Superior  Court.  April  Term,  1875. 

For  the  facts  of  this  case,  see  the  decision. 
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M.  L.  Smith  ;  Wier  Boyd,  for  plaintiff  in  error. 
H.  P.  Bell  ;  W.  P.  Price,  for  defendant. 
Warner,  Chief  Justice. 

On  the  5th  day  of  September,  1866,  VanDyke  and  Kilgo 
entered  into  a  (M)ntract  in  writing  hy  which  VanDyke  agreed 
to  buy  and  deliver  to  Kilgo   merchandise  of  different  kinds, 
for  him  to  sell  for  VanDyke,  and  Kilgo  was  to  deliver  over 
the  proceeds  of  the  sale  of  the  goods  and  chattels  sold  by  him 
to  VanDyke,  until  the  first  cost  of  said  goods  purchased  by 
VanDyke  was  paid  for,  and  then  divide  the  profits  equally 
between  them.     Kilgo  died,  and  shortly  after  his  death,  and 
before  an  administrator  was  appointed  on  his  estate,  by  the 
consent  of  his  widow  and  VanDyke,  three  persons  were  se- 
lected to  examine  into  the  condition  of  the  partnership  affairs, 
who  reported  as  the  result  of  that  examination,  that  Kilgo 
ha<l  overdrawn  his  share  of  the  profits  of  the  business  $886  43, 
and  that  he  was  indebted  to  VanDyke  that  amount.     After 
letters  of  administration  were  taken  out  on  Kilgo's  estate, 
VanDyke  iiistitute<1  suit  against  his  administrator  setting  forth 
the  copartnership  contract  in  his  declaration,  and  alleging  that 
on  an  account  being  taken  as  before  stated,  Kilgo  was  in- 
debted to  the  plaintiff  the  said  sum  of  $886  43,  and  obtaine«1 
a  judgment  for  that  amount,  upon  which  an  execution  issued 
and  was  levied  on  the  property  of  Kilgo,  which  was  claimed 
by  Mrs.  Kilgo  as  her  homestead  exemption.     On  fche  trial  of 
the  claim  case  the  jury  found  the  property  not  subject.     A 
motion  was  made  for  a  new  trials  which  was  overruled  by  the 
court,  and  the  plaintiff  excepted.     Two  questions  were  made 
on  the  argument  here.     First,  whether  the  contract  on  which 
the  judgment  was  obtained  was  made  prior  to  the  adoption  of 
the  constitution  of  1668.     Second,  if  it  was  made  prior  to 
1868,  whether  the  plaintiff,  VanDyke,  was  not  estopped  from 
levying  on  the  claimant's  homestead,  inasmuch  as  he  advised 


Digitized  by  VjOOQIC 


ATLANTA,  JULY  TERM,  1875.  563 

VanDyke  vs.  Kilgo. 

her  to  claim  a  homestead  on  the  property  .of  her  deceased  hus- 
band. 

1,  It  was  insisted  by  the  defendant  in  error  that  the  con- 
tract cm  which  the  judgment  was  obtained  was  created  in 
1870,  when  the  accounting  took  place,  and  the  extent  of  Kil- 
go*s  indebtedness  to  the  plaintiff  was  ascertained ;  and  that 
is  the  debt  or  contract  on  which  the  plaintiff's  judgment  was 
rendered.  The  reply  is,  that  at  the  time  the  account  was 
taken  Kilgo  was  dead,  and  his  estate  was  unrepresented  ; 
there  was  no  person  at  that  time  who  had  the  legal  capacity 
to  make  any  contract  which  would  bind  his  estate  for  the 
payment  of  that  or  any  other  debt.  The  judgment  could  not 
have  been  rendered  against  Kilgo's  administrator  upon  any 
other  contract  than  that  alleged  in  the  plaintiff's  declaration, 
made  by  Kilgo  in  1866,  when  he  was  living;  that  was  the 
contract  under  which  the  plaintiff  invested  his  money  and 
property  in  the  copartnership;  that  was  the  contract  which 
created  Kilgo's  liability  to  account  witli  the  plaintiff  concern- 
ing the  copartnership  transactions;  and  but  for  that  contract, 
made  in  1866,  there  would  have  been  no  liability  on  the  part 
of  Kilgo  or  his  administrator,  to  account  with  the  plaintiff  in 
relation  to  the  copartnership  business.  The  plaintiff's  right 
to  recover  a  judgment,  and  the  defendant's  liability  as  adminis- 
trator of  Kilgo,  was  based  on  the  contract  made  by  Kilgo  in 
1866,  and  upon  no  other  liability.  The  verdict  of  the  jury 
was  contrary  to  the  charge  of  the  court  in  relation  to  this 
point  in  th^  case,  and  there  being  no  error  in  the  charge,  the 
verdict  was  contrary  to  law. 

2.  The  fact  that  VanDyke  advised  the  claimant  to  take  a 
homestead  in  her  deceased  husband's  property,  did  not  estop 
him  from  levying  ui)on  the  homestead  in  satisfaction  of  his 
debt.  There  is  no  pretense  that  he  promised  not  to  do  so,  and 
the  homestead  may  stilPbe  beneficial  to  her  as  against  debts 
contnicted  since  1868,  after  paying  off  the  plaintiff's  judg- 
ment ;  besides,  it  does  not  appear  that  the  plaintiff  was  fully 
acquainted  with  the  condition  of  Kilgo's  estate  when  the  ad- 
vice was  given,  and  for  aught  that  appears  to  the  contrary  the 

Vol.  uv.  36. 
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advice  to  take  a  homestead  may  have  been  honestly  given, 
and  with  friendly  intentions.     In  our  judgment,  the  court 
below  erred  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


John  C.  Sugart,  plaintiff  in  error  v%.  Mace  A,  Mays,  de- 
fendant in  error. 

1.  A  plea  to  an  action  of  ejectment  which  attacks  a  conveyance  from  the  de- 
fendant to  the  plaintiff,  as  being  part  of  an  usurious  contract,  is  not  an 
equitable,  but  a  strictly  legal  defense;  and  to  make  it  available,  no  tender 
or  offer  to  pay  the  debt  which  the  conveyance  was  intended  to  secure  is 
requisite,  even  though  the  deed  may  amount,  in  equity,  to  a  mortgage. 

2.  A  deed,  absolute  upon  its  face,  made  as  part  of  an  usurious  contract,  to 
secure  a  debt  infected  with  usury,  is  void  as  a  legal  title;  and  on  it  the 
grantee,  who  has  never  been  in  possession,  cannot,  in  an  action  of  eject- 
ment, recover  the  premises  of  the  grantor. 

3.  Where  the  question  is  as  to  whether  a  particular  transaction  was  a  loan 
with  an  absolute  deed  to  land  taken  as  security,  and  bond  for  titles  given 
by  the  lender,  it  is  not  competent  to  prove  that  the  alleged  lender's  custom 
and  practice  were  to  lend  on  such  security,  there  being  no  evidence  sug- 
gesting  such  a  prior  course  of  dealing  between  him  and  the  present  aUeged 
borrower,  or  that  the  latter  had  any  knowledge  of  it  as  practiced  with 
others. 

Ejectment  Deeds.  Mortgage.  Usury.  Pleadings.  Equity. 
Evidence.  Custom.  Before  Judge  Knight.  Cobb  Su|)e- 
rior  Court     November  term,  1874. 

This  case  was  tried  before  Judge  Underwood.  The  mo- 
tion  for  a  new  trial  was  heard  by  Judge  Kniqht. 

The  fiicts  are  sufficiently  stated  in  the  opinion. 

Irwin  &  Anderson;  W.  T.  &  W.  J.  Y"    ^''^P^.^^^^intiff 

B  made  prior  w 
m  error.  nl    *        ac 

\estoppea  from 

George  N.  Lester,  for  defendant  .  ^^^'^ed 
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Bleckley,  Judge. 

Plaintiff  in  ejectcoent  must  recover  on  his  own  title. 

1,  2.  Here  the  only  title  which  he  exibited  was  a  deed  from 
the  defendant  to  himself  dated  in  1867.  If  that  deed  did 
not  invest  him  with  title,  he  was  wholly  without  any,  for  he 
had  never  been  in  possession  of  the  premises,  and,  for  ought 
that  appears,  had  no  claim  to  them,  except  under  the  deed  in 
question.  At  the  nnfaking  of  the  deed  defendant  was  in  pos- 
session, and  has  so  remained.  The  real  and  only  question, 
therefore,  was  as  to  the  character  and  effect  of  that  deed.  The 
defendant,  by  his  special  plea,  alleged  that  it  was  void,  be- 
cause made  as  part  of  an  usurious  contract,  and  to  evade  the 
laws  against  usury.  The  plea  set  out  a  contract  infected  with 
usury,  and  averred  that  the  deed  was  made  as  a  part  of  that 
contract,  to  secure  the  payment  of  the  money,  and  was  in- 
tended as  a  mortgage,  the  form  of  the  transaction  being  a  con- 
trivance to  evade  the  law.  Here  was  the  hinge  upon  which  the 
whole  case  ought  to  have  turned.  The  parties  were  at  issue 
on  this  defense,  and  there  was  evidence  both  for  and  against 
it — strong  evidence,  strongly  conflicting.  The  jury  should 
have  been  sent  out,  under  proper  instructions,  to  grapple  with 
this  evidence,  and  decide  the  issue — the  issue  which  the  plea 
ma()e,  and  which  the  evidence  on  one  side  tended  to  support, 
and  on  the  otlier  to  disprove.  But  the  rugged  path  along 
which  the  jury  must  have  walked  to  arrive  at  the  material 
and  controlling  truth  in  the  case,  was  made  smooth,  or  rather 
cut  sh^rt,  by  the  court.  The  court  instructed  them  tliat  the 
defenidant's  plea  could  not  avail  him,  unless  he  had  offered  to 
e  debt  and  interest.  Now,  whetlrer  such  an  offer  had 
bee^ma<^  was  not  embraced  in  the  issue  on  trial.  The  plea 
not  affirm  any  such  thing,  and  there  was  no  evidence  go-< 
ng  to  establish  it.  If  it  was  meant  that  the  jury  should 
search  for  the  truth  on  that  question,  they  were  sent  to  find 
what  was  not  lost.  If  it  was  meant  that  the  plea  was  essentially 
defective,  as  wanting  the  averment  of  such  an  offer,  that  was 
a  matter  for  the  court  to  deal  with. alone,  and  it  was  an  in- 
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advertance  to  refer  to  the  jury  any  question  whatever  touch- 
ing the  defense  set  up  by  the  plea.  If  the  defense  was  in- 
complete, as  pleaded,  it  was  idle  to  test  the  truth  of  it. 
What  is  insufficient  might  as  well  be  false  as  true,  wheu 
put  forward  as  a  defense  to  an  action  of  ejectment  or  any 
other  action.  Under  the  instructions  given  to  the  jury  there 
is  no  certainty  that  the  jury  took  the  trouble  and  responsi- 
bility of  passing  on  the  truth  of  this  plea"  The  strong  prob- 
ability is  that  they  did  not,  for  the  charge  of  the  court  enabled 
them  to  pause  at  a  place  of  perfect  rest  on  the  wayside.  The 
plea,  if  true,  is  a  complete  defense  as  it  stands.  Hy  the  Code  of 
1863,  section  2024,  "all  titles  to  property  made  as  a  part  of 
an  usurious  contract,  or  to  evade  the  laws  against  usury,  are 
void."  Such  titles  are  not  merely  voidable,  but  void — void 
absolutely  and  unconditionally.  What  the  statute  plainly  af- 
firms, without  terms  and  without  conditions,  the  party  may 
affirm  by  plea,  in  a  court  of  law,  and  stand  upon  it.  He 
need  not  purchase  the  right  to  plead  such  a  matter,  but  may 
plead  it  without  money  and  without  price.  Such  a  defense 
as  this  is  a  naked  legal  defense,  and  is  subject  to  no  rule  pe- 
culiar to  courts  of  equity.  The  plea  sets  up,  not  equity  but 
law— cold,  hard  law.  It  contains  no  prayer  and  petitions  for 
no  relief;  it  simply  offers  resistance  to  an  allied  void  title 
by  setting  forth  plainly,  fully  and  distinctly,  the  facts  that, 
under  the  statute,  make  it  void.  It  may  well  be  true,  that 
the  deed,  though  void  as  a  title  to  property,  may  be  valid  in 
equity  or  even  possibly  at  law,  as  a  mortgage  to  secure  the 
alleged  debt  and  lawful  interest.  ^  Treated  as  a  mortgage,  there 
is  no  necessity  that  it  should  pass  the  title.  Indeed,  as  the 
law  has  been  long  settled  in  this  state,  title  never  passes  under 
a  mere  mortgage.  But  in  the  present  action  there  was  no  at- 
tempt to  foreclose  or  otherwise  to  enforce  the  deed  as  a  mort- 
gage of  any  kind.  The  plaintiff,  being  in  a  court  of.  law  and 
his  action  being  strictly  a  legal  action,  asserted  it  as  title;  and 
as  title  the  defendant  met  it  by  his  plea,  and  denied  its  va- 
lidity. The  parties  were  at  issue  on  the  deed  as  title,  and 
what  effect  it  might  have  as  a  mortgage  was  not  in  question. 
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Land  cannot^  in  Georgia,  be  recovered  in  ejectment  on  a  mort- 
gage as  a  mortgage ;  title  is  requisite,  and  this  deed,  if  the 
plea  be  true,  is  utterly  void  as  title,  whatever  virtue  it  may 
have  as  a  mortgage  or  anything  <slse. 

3.  There  was  no 'error  in  rejecting  the  evidence  offered  to 
prove  the  plaintiff's  custom  and  practice  in  lending,  on  abso- 
lute deed  as  security,  with  bond  for  titles  from  himself  to  the 
borrower.  There  had  been  previously  no  such  course  of  deal- 
ing between  these  parties ;  and  it  did  not  appear  thai  the  de- 
fendant knew  of  it  as  practiced  with  others. 

Judgment  reversed. 


54    557 
100      13 
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F.  M.  Bradshaw  d  al,  plaintiffs  in  error,  vs,  Patrick       '"**  ^1 
GoRMERLY  et  aL,  defendants  in  error. 

1 .  Where  several  claim  cases  are  pending  between  several  plaintiffs  and  one 
defendant  and  claimant,  and  one  case  is  tried  and  the  property  found  sub- 
ject, and  the  claimant  proposed  to  test  the  principle  involved  by  bringing 
that  case  to  this  court,  and  where  claimants'  counsel  agreed  with  plaintiffs* 
counsel  in  the  other  cases,  that  they  should  not  be  then  tried,  but  await  and 
abide  the  decision  on  the  case  brought  here,  claimant  assenting  in  person 
to  the  agreement,  and  the  other  cases,  though  ready  for  trial,  were  not  tried 
in  consequence  of  the  agreement,  and  where,  so  soon  as  the  remittitur  af- 
firming the  judgment  below  is  returned  and  entered  of  record,  the  claim- 
ant withdraws  his  claims  in  the  other  cases,  and  the  land  has  been  sold 
and  the  proceeds  in  court  in  the  hands  of  the  sheriff: 

Jleldt  that  the  agreement,  so  assented  to  by  claimant  in  person,  is  binding 
upon  him,  and  the  plaintiffs  should  have  been  permitted  to  prove  it  on  the 
rule  to  distribute  the  fund. 

2.  If  claimant  had  not  assented  in  person,  the  agreement  of  his  counsel, 
though  not  in  writing,  would  have  bound  him,  the  agreement  having  been 
executed  on  the  part  of  plaintiffs'  counsel,  and  the  court  should  have  al- 
lowed and  considered  the  proof  to  that  effect. 

3.  On  the  rule  to  distribute  the  fund  in  court,  it  being  in  the  nature  of  an  equi- 
table proceeding,  and  the  parties  being  all  before  the  court,  the  plaintiff 
should  have  beeii  allowed  to  show  that  the  deed  from  the  defendant  to 
claimant  was  without  consideration,  and  intended  to  delay  and. defraud 
creditors,  and  void  as  against  them. 

4.  On  the  before  recited  facts,  which  are  substantially  admitted  to  be  true 
in  the  record,  the  court  should  have  ordered  the  fund  paid  to  the  plaintiffs, " 
and  not  to  the  claimant. 
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Bradshaw  et  al.  vs.  Gormerly  et  al. 

Practice  in  the  Superior  Court.  Contracts.  Evidence. 
Money  rule.  Attorneys.  Claim.  Before  Judge  James 
Johnson.     Talbot  Superior  Court.     March  Term,  1875. 

Reported  in  tlie  opinion. 

Willis  &  Willis,  for  plaintiffs  in  error. 

H.  L.  Benning;  Piia^body  &  Brannon;  Little  & 
Crawford,  for  defendants. 

Jackson,  Judge. 

Bradshaw  and  other  plaintiffs,  among  them  William  D. 
Chapman,  obtainetl  judgment  against  William  Hall;  execu- 
tions issued  thereon,  were  placed  in  the  sheriff's  hands,  and 
levied  upon  certain  land.  Gormerly  claimed  the  land,  and  the 
cases  were  all  pending  in  Talbot  superior  court.  The  case  of 
Chapman  was  tried,  and  the  property  found  subject.  There- 
upon the  claimant,  Gormerly,  resolved  to  bring  that  case  to 
this  court  by  bill  of  exceptions;  and  it  was  agreed  by  counsel 
that  the  other  claim  cases,  Bradshaw's  among  the  rest,  then 
ready  for  trial,  should  not  be  tried,  but  should  stand  con- 
tinned  until  the  case  brought  to  this  court  was  determined, 
and  all  should  abide  the  decision  here.  Counsel  for  plaintifis 
and  for  claimant  all  Agreed  to  this;  and  claimant,  Gormerly, 
himself  stood  by  in  person  and  assented  thereto.  This  court 
affirmed  the  judgment  below,  the  property  was  sold,  and  the 
money  brought  into  court  for  distribution.  Gormerly  with- 
drew his  claims  in  the  other  cases,  and  now  claims  that  the 
money  arising  from  the  sale  of  the  land  should  be  paid  to 
him  and  not  to  the  plaintiffs.  On  the  trial  of  the  traverse  by 
Gormerly,  of  the  petitions  of  the  plaintiff  for  the  fund,  the 
plaintiff  offered  to  prove  the  agreement  of  counsel  referred  to 
above  .and  the  assent  of  Gormerly  thereto,  which  the  court 
refused  to  allow.  They  then  offered  to  show  that  the  deed  of 
Hall  to  Gormerly  was  fraudulent  and  void  as  to  them,  with- 
out consideration,  and  a  mere  contrivance  to  defraud,  hinder 
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and  delay  creditors.  The  court  refused  to  permit  them  to  do 
so.  The  errors  assigned  are,  that  the  court  erred  in  these  re- 
fusals and  in  ordering  the  fund  paid  to  Grormerly  in  prefer- 
ence to  Bradshaw  and  the  other  plaintiffs  in  like  condition. 
We  think  the  plaintiffs  in  error  right  on  each  of  these  assign- 
ments of  error.  ^ 

1,  2.  The  withdrawal  of  the  claims  by  Gormerly,  on  the 
ifeturn  of  the  remittitur  from  this  court,  was  in  violation  of 
his  agreement.  He  himself  assented  to  what  his  counsel 
agreed,  and  it  would  be  to  permit  a  gross  fraud  to  allow  him 
to  repudiate  his  bargain  after  he  had  made  it  and  lost  the  case 
.  here.  If  he  had  not  assented  in  person,  he  would  have  been 
concluded  by  the  acts  of  his  counsel ;  for  the  agreement  was 
executed  by  plaintiffs  not  trying  but  continuing  their  cases, 
and  the  claimant  is  estopped  from  saying  that  the  agreement 
was  not  in  writing.  The  plaintiffs  were  entitled  to  their  ver- 
dicts on  the  return  of  the  remittitur,  and  having  been  prevent- 
ed from  taking  them  by  the  act  of  Gormerly  in  withdrawing 
his  claims,  they  lose  no  rights  on  the  fund  which  is  the  pro- 
ceeds of  the  land  that  the  agreement  allowed  them  to  subject. 

3.  For  the  same  reason, 'because  of  the  fraudulent  with- 
drawal of  the  claims,  the  plaintiffs  were  entitled,  on  ihe  trial 
of  the  traverse  on  the  money  rule,  to  show  the  fi-audulent 
transfer  or  deed  of  Hall  to  Gormerly.  Indeed,  the  rule  being 
an  equitable  proceeding,  they  would  have  been  so  entitled  in- 
dependently of  any  agreement,  or  the  violation  of  any,  to  go 
into  the  whole  fraud  between  the  defendant  and  claimant  on 
the  issues  made. 

4.  We  hold,  therefore,  that  the  court  erred  i|i  ordering  the 
money,  or  any  part,  paid  to  Gormerly,  and  think  just  the 
contrary  order  should  have  been  passed  on  the  admissions 
contained  in  the  record. 

Judgment  reversed. 
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Gardner  vs.  Gardner. 

Nathaniel  E.  Gardner,  plaintiff  in  error,  vs.  Magaret 
A.  E.  Gardner,  defendant  in  error. 

Where,  upon  a  petition  filed  by  the  wife  against  the  husband  for  permanent 
alimony  for  herself  and  daughter,  it  appeared  that  the  latter  had  provided 
for  the  suppMjrt  and  education  of  his  child  until  she  was  twenty-one  years 
of  age,  and  that  his  estate  was  small,  the  allowance  of  ^40  00  per  month 
as  temporary  alimony,  was  excessive.  The  amount  should  be  reduced  to 
^20  00  per  month.  If  the  wife  is  able  to  to  contribute  to  her  support,  she  will 
be  expected  to  do  so. 

Husband  and  wife.  Alimony.  Before  Judge  Rice.  Gwin- 
nett county.     At  Chambers.     June26tb,  1875. 

A  report  of  this  case  is  deemed  unnecessary. 

Peeplbs  &  Howell,  for  plaintiff  in  error. 

Thrasher  &  Thrasher,  for  defendant 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, under  the  provisions  of  the  1747th  secti<m  of  the  Code, 
in  which  the  complainant  alleges  that  she  has  been  compelled  to 
separate  from  her  husband  on  account  of  his  cruel  treatment, 
with  a  prayer  for  the  allowance  of  alimony  for  the  support  of 
herself  and  child,  and  payment  of  counsel  fees.  On  hearing 
the  defendant's  answer,  and  the  various  affidavits  of  the  re- 
spective parties  contained  in  the  record,  the  presiding  judge 
ordered  the  defendant  to  pay,  for  the  use  of  herself  and  child, 
as  temporary  alimony,  the  sum  of  $40  00  per  month,  to  be 
paid  monthly,  and  the  further  sum  of  $100  00  for  counsel 
fees,  to  which  order  the  defendant  excepted.  It  appears  from 
the  evidence  in  the  record,  that  the  defendant  has  provitled  for 
the  ample  support  and  education  of  his  child  until  she  is 
twenty-one  years  of  age,  by  the  conveyance  of  property  to  a 
trustee  for  that  purpose.  In  view  of  the  condition  of  the  par- 
ties as  disclosed  by  the  evidence  in  the  record,  and  in  view  of 
the  fact  that  the  defendant  has  made  provision  for  the  support 
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of  his  child  out  of  his  property,  the  allowance  of  $40  00  per 
month  for  the  support  of  the  defendant's  wife  was,  in  our 
judgment,  too  much.  Courts  cannot  well  be  too  cautious  in 
allowing  temporary  alimony  and  counsel  fees  in  this  class  of 
cases,  80  as  not  to  encourage  the  separation  of  husband  and 
wife  from  mere  mercenary  considerations.  If  the  complain- 
ant is  able  to  contribute  towards  her  own  support,  she  will 
be  expected  to  do  so,  and  not  sit  down  and  fold  her  hands 
and  depend  exclusively  upon  the  labor  of  her  husband  and 
the  income  of  his  small  estate,  to  support  her  in  idleness. 
Such  is  not  the  policy  of  the  law.  In  view  of  the  facts  of 
this  case  as  disclosed  in  the  record,  we  reverse  the  judgment 
allowing  $40  00  per  month  for  temporary  alimony,  and  direct 
that  the  order  of  the  court  be  so  far  modified  as  to  allow  the 
complainant  only  $20  00  per  month  for  temporary  alimony. 
Let  the  judgment  be  so  .entered. 
Judgment  reversed. 


James  H.  Howell  et  al.,  plaintiffs  in  error,  vs.  John  Pope 
et  (d.,  defendants  in  error. 

1.  Generally  Ihe  writ  of  error  should  be  dismissed  on  motion,  if  it  appear 
from  the  bill  of  exceptions  that  evidence  was  adduced  below,  which  is  not 
set  forth,  either  as  part  of  the  bill  of  exceptions  or  as  part  of  the  record 
proper.  It  is  otherwise  where  some  ruling  is  complained  of  which  is  wholly 
independant  of  the  omitted  evidence,  and  the  reversal  of  which  ruling 
would  warrant  a  reversal  of  the  main  judgment. 

2.  If  the  motion  to  dismiss  be  at  first  denied  in  consequence  of  a  misappre- 
hension by  this  court  as  to  the  omission  being  substantially  supplied  by  ade- 
quate recitals,  and  if  after  hearing  full  argument  on  the  merits,  it  be  man- 
ifest that  the  absent  evidence  ought  to  have  been  brought  up,  and  that  the 
judgment  cannot,  on  legal  principles,  be  reviewed  without  it,  the  writ  of 
error  will  still  be  dismissed,  as  the  only  appropriate  disposition  of  the  case. 

Bill  of  exceptions.     Practice  before  the  Supreme  Court. 
July  Term,  1875. 

Reported  in  the  opinion. 
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Peeples  &  Howell;  W.  T.  &  W.J.  Winn;  Gabtbell 
&  DuNWOODY,  for  plainti£&  in  error. 

Geobge  N.  Lesteb,  for  defendants. 

Bleckley,  Judge. 

Injunction  was  applied  for  and  refused.  On  that  refusal 
this  writ  of  error  was  brought  When  the  case  was  called 
here,  a  motion  was  made  to  dismiss  it  on  the  ground  that 
some  of  the  evidence  mentioned  in  the  bill  of  exceptions  as 
before  the  judge  at  the  hearing,  was  not  set  out  in  th«  same, 
nor  otherwise  legally  autiienticated.  This  court  then  thought 
that,  on  account  of  the  very  full  recitals  oontaineii  in  the  an- 
swer, the  judgment  complained  of  might  be  reviewed,  and 
overruled  the  motion.  Full  argument  was  heard  on  the  mer- 
its, and  that  disclosed,  as  we  now  think,  that  some  of  the 
omitted  evidence  was  material,  or  might  be  material,  to  a  cor- 
rect decision  of  the  main  question  in  controversy  between 
the  parties. 

The  injunction  prayed  for.  was  to  restrain  the  defendants 
from  acts  of  alleged  trespass  on  complainant's  land,  com- 
menced and  in  progress  for  the  purpose  of  opening  a  road  to 
be  used  by  the  public  in  reaching  a  new  ferry  which  the  de-» 
fendants  intend  to  operate  in  competition  with  an  ancient  ferry 
of  which  compaiuant  is  part  owner.  The  defendants^  justify 
their  acts  under  an  order  of  the  inferior  court,  granted  in  Au- 
gust, 1867,  establishing  the  way  sought  to  be  opened  over 
complainant's  land  as  a  public  road.  This  order  isattacke<l  by 
complainant  as  embracing  ill^al  conditions,  (such  as  provid- 
ing a  mode  of  compensation  unknown  to  the  law,)  as  not  hav- 
ing been  passed  by  a  quorum  of  the  inferior  court,  and  as  not 
having  been  entered  within  proper  time  on  the  minutes.  One 
reply  made  by  defendants  to  some  of  these  objections  is,  that 
they  were  urged  by  the  complainant  and  others  when  the  order 
was  granted;  that  they  were  overruled ;  that  a  petition  for  oer^ 
tiorari  was  thereupon  presented  to  the  judge  of  the  superior 
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court,  who  refused  his  sanction;  that  a  writ  of  error  on  this  re- 
fusal was  sued  out  to  the  supreme  court;  and  that  the  same  was 
dismissed  and  the  judgment  of  refusal  affirmed.  These  pro- 
ceedings, to  all  of  which  it  is  said  the  complainant  was  a  party, 
are  relied  on  as  an  estoppel  upon  him  now,  against  again 
drawing  in  question,  as  he  seeks  to  do,  the  validity  of  the  or- 
der. Moreover,  it  is  said  the  entry  on  the  minutes  has  been 
duly  made,  nuno  pro  tune,  by  the  ordinary.  The  complain- 
ant, to  tliis  last  point,  rejoins  that  the  ordinary's  decision  has 
been  carried  up  to  the  superibr  court  by  certiorari,  and  the 
certiorari  is  still  undetermined.  The  bill  of  exceptions  states 
that  the  records  of  all  these  proceedings  were  introduced  be- 
fore the  judge,  but  Ihey  do  not  come  to  us  properly  authenti- 
cated, except  the  original  order  and  the  mere  formal  judgment 
of  the  supreme  court  dismissing  the  writ  of  error  which  was 
sued  out  on  the  refusal  of  the  certiorari.  We  are  not  fur- 
nished with  the  exceptions  on  which  the  petition  for  certio- 
rari was  based,  nor  with  the  petition,^  nor  the  judge's  order 
refusing  it,  nor  tl^  bill  of  exceptions  complaining  of  that  re- 
fusal ;  neither  have  we  a  copy  of  the  ordinary's  order,  nor  of 
the  petition  for,  or  the  writ  o{  certiorari  based  thereon,  so  as 
to  see  for  ourselves  the  present  static  of  that  part  of  the  ease 
as  it  was  presented  to  the  judge  below. 

To  pronounce  upon-  the  validity,  force,  and  effect  of  judg- 
ments without  the  pleadings  upon  which  they  were  rendered, 
would  be  unseemly  in  the  court,  and  perhaps  injurious  to  one 
or  both  of  the  parties.  With  all  our  reluctance  to  throwing 
out  a  case  without  deciding  it  on  the  merits,  we  think  that 
better  than  to  strike  at  the  supposed  merits  in  the  dark. 
Much  and  perhaps  all  of  the  evidence  which  we  deem  to  be 
indispensable  may  be  here  in  an  unauthenticated  state,  an  at- 
tempt having  been  made  to  bring  it  up  under  the  clerk's  cer- 
tificate alone,  as  a  part  of  the  record,  but  that  mode  has  been 
often  ruled  unavailing :  See  33  Oe-orgia,  497. 

Writ  of  error  dismissed. 
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Long  vs.  The  State  of  Georgia. 

William  Long,  plaintiff  in  error,  tw.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  Where  the  facts  proven  on  the  trial  make  a  weak  case  of  robbery,  and  the 
affidavits  of  four  witnesses  are  produced  to  newly  discovered  evidence,  not 
merely  cumulative,  which  might  and  probably  would,  have  changed  the 
verdict,  and  no  want  of  diligence  in  procuring  the  newly  discovered  evi- 
dence appears,  a  new  trial  should  be  'granted. 

2.  Where,  in  addition  to  the  affidavits  of  these  four  witnesses,  two  policemen 
swear  to  statements  made  by  the  prosecutor  inconsistent  with  his  testimony 
on  the  trial,  and  the  prosecutor  is  the  only  witness  for  the  state ;  whilst  the 
discovery,  since  the  trial,  of  these  inconsistent  statements  would  not,  of 
itself,  be  ground  sufficient  to  grant  a  new  trial  uix>n,  yet,  taken  in  connec- 
tion with  the  other  four  affidavits,  they  tend  to  strengthen  the  motion  for  a 
new  trial,  and  it  will  be  more  readily  granted. 

Criminal  law.  New  trial.  Newly  discovered  evidence. 
Before  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1874. 

Reported  in  the  opinion. 

Hoke  Smith;  Gartrell<&  Stephens,  lor  plaintiff  in 
error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  for  robbery;  the  jury  found 
him  guilty.  A  motion  was  made  for  a  new  trial  on  the 
grounds  that  the  verdict  was  oontmry  to  the  evidence  and  with- 
out evidence  to  support  it,  contrary  to  law,  and  that  evidence 
had  been  discovered  since  the  trial  which  would  probably 
have  changed  the  verdict.  The  court  refused  to  grant  the 
new  trial,  and  that  refusal  is  the  error  assigned. 

The  facts  are  briefly  these,  as  proven  on  the  trial :  A  young 
man  named  DeLongcame  to  Atlanta,  sold  some  meal  for  $26, 
bought  a  bottle  of  whisky,  got  in  company  with  a  couple  of  lewd 
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women,  and  with  the  defendant  and  another  man,  went  out 
to  Ponce  DeLeon  Spring  on  a  frolic,  and  lost  all  the  money 
out  of  his  pocket-book  except  $3  00.  They  were  joined  at 
the  spring  by  other  women  of  the  same  class;  remained  there 
some  tinae;  DeLong  went  off  with  some  of  the  other  women 
a  short  while;  they  (the  five)  then  left  the  spring  together, 
visited  various  places,  and  on  his  way  back  to  the  wagon-yard 
where  he  put  up,  DeLong  swears  that  he  was  robbed  of  his 
pocket-book  by  defendant  and  one  of  the  women,  in  this 
manner:  The  two  accompanie<l  him  back,  one  walking  on 
each  side  and  holding  his  arms,  when  defendant  took  hold  of 
his  pocket-book  and,  against  his  will,  took  it  from  him,  saying 
he  would  take  care  of  it  for  him ;  the  woman,  who  was  also 
indicte<]  in  the  same  bill,  put  it  in  her  stocking,  and  after- 
wards returned  it  to  him.  When  they  parted  from  him,  de- 
fendant told  him  if  he  returned  that  he  would  shoot  him. 
On  arriving  at  the  wagon-yard  he  missed  all  his  money  ex- 
cept $3  00.  All  the  party  were  drinking;  bought  whisky 
repeatedly,  when  DeLong's  pocket-book  was  exposed;  and 
DeLong  himself  was  quite  drunk,  according  to  his  own  testi- 
mony and  that  of  all  the  others.  The  alleged  robbery  oc- 
curred at  night — ^nine  or  ten  o'clock.  There  were  houses 
about,  yet  no  outcry  was  made  by  DeLong.  He  was  the  only 
witness  for  the  state.  The  woman  was  sworn  for  the  de- 
fense, and  denied  the  robbery,  and  two  or  three  other  witnesses 
were  sworn,  showing  the  drunkenness  of  DeLong  and  his  as- 
sociating with  6ther  women  at  the  spring.  We  think  the 
facts  show  rather  a  weak  case  of  robbery.  No  intimidation 
or  threat  was  used  except  the  threat  to  shoot  him,  if  he  re- 
turned, and  this  was  before  he  discovered  that  his  money  was 
gone,  and  afler  the  pocket-book  had  been  returned  to  him ; 
nor  was  any  great  force  used,  nor  does  he  appear  to  have  been 
frightened.  It  is  doubtful  if  the  money  did  not  slip  from  the 
pocket-book  before  the  time  of  the  alleged  robbery,  if  he  did 
not  spend  it  in  the  previous  debauchery,  or  some  one  did  not 
then  steal  it.  Still,  the  question  was  for  the  jury;  there  was 
some  force,  and  we  will  not  interfere  with  the  verdict  on  the 
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ground  that  it  is  contrary  to  the  evidence.  Nor  will  we  in- 
terfere on  the  ground  that  it  is  contrary  to  law,  although  from 
the  trifling  amount  of  force  used,  and  the  quasi  willingness  of 
DeLong  for  defendant  to  take  care  of  tlie  purse,  if  he  or  the 
woman  afterwards  took  the  money,  it  would  look  more  like 
larceny  after  a  trust  than  like  robbery. 

We  come,  then,  to  the  ground  of  newly  disoovei-ed  evi- 
dence. This  consists  of  the  affidavit  of  two  women,  that 
they  saw  Eva  Sweatman  (the  woman  present  at  the  allied 
robbery,)  in  ]K>sse88ion  of  DeLong's  purse  at  Ponce  DeLeoii 
Spring  before  the  time  of  the  alleged  robbery,  and  that  De- 
Long  said  to  her  then  and  there  that  she  could  have  any 
amount  of  the  money  she  wanted.  Also,  of  the  affidavits  of 
two  other  women,  that  they  heard  Eva  Sweatman  say  she  had 
money  enough  to  buy  a  gallon  of  whisky,  and  saw  her  put 
money  in  her  stocking  at  the  hotise  of  Mrs.  Hackett,  before 
the  time  of  the  alleged  robbery.  Also,  of  the  affidavits  of 
two  policemen,  to  the  effisot  that  DeLong  told  them  the  day 
after  the  alleged  robbery  that  Eva  Sweatman  ran  her  hands 
in  his  pocket  and  took  out  his  pocket-book,  which  contained 
$26  00,  and  when  she  returned  it  to  him  $23  00  was  gone. 

The  affidavits  of  the  policemen  alone  would  not  be  suf- 
ficient to  authorize  a  new  trial  on  the  ground  of  newly  dis- 
covered testimony,  as  they  consist  only  of  contradictory  state- 
ments of  the  prosecutor :  13  Georgia^  613 ;  but  they  strengthen 
the  motion  predicated  upon  the  other  affidavits.  Those  af- 
fidavits are  to  facts  and  circumstances  not  cumulative,  and 
which,  if  befi)re  the  jury,  might,  and  probably  would,  have 
changed  the  verdict.  The  defendant  was  arrested  and  con- 
fined the  next  day ;  no  want  of  diligence  appears  on  his  part, 
nor  on  that  of  his  counsel,  under  the  fiicts  disclosed  in  the  re- 
cord. The  ease  made  by  the  pn>^utor  was  not  a  strong  one 
for  the  high  crime  of  robbery  by  iV^e,  for  which  the  defend- 
ant has  been  sentenced  to  ten  years  iiV  the  penitentiary.  The 
prosecutor  was  the  only  witness  swortf  for  the  state ;  he  was 
drunk  to  the  extent  of  staggering  and  throwing  up  along  the 
road  and  at  the  wagon  yard  on  bis  return,  therefore,  taking  the 
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whole  case  together,  we  conclude  that  the  ends  of  justice  de- 
mand a  new  hearing,  and  we  feel  constrained  to  reverse  the 
judgment  and  grant  the  new  trial. 
Judgment  reversed. 


I  54    667' 
mi2  804 


Henry  Sewell,  plaintiff  in  error,  V8,  Alexander  P.  Smith      I-^^    ^^ 
et  a/.,  defendants  in  error. 

Where  a  widow  was  entitled  to  dower  or  a  child's  part  in  certain  land,  and 
she  remained  in  possession  of  the  same  until  long  after  her  right  to  dower 
was  barred,  without  making  any  election,  the  legal  presumption  is  that  she 
elected  to  take  a  child's  part,  and  this  is  especially  true  where  such  course 
was  manifestly  the  most  beneficial  to  her  interest. 

Dower.  Distribution.  Election.  Presumption.  Before 
Judge  Rice.     Hall  Superior  Court.     March  Term,  1876. 

This  case  is  reported  in  the  decision. 

John  W.  O'Neal  ;  H.  P.  Bell,  for  plaintiff  in  error. 

Jasper  N.  Dorsey,  for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  B.  A.  Smith 
died  in  the  year  1850,  leaving  his  widow  and  two  children  as 
his  heirs-at-law.  In  1851,  Smith's  widow  intermarried  with 
Henry  Sewell,  by  whom  she  had  several  children,  and  died 
in  Febrnary,  1873.  At  the  time  of  Smith's  death  he  was  the 
owner  of  a  lot  of  land  in  Hall  county,  and  died  in  the  pos- 
session thereof.  There  was  no  administrator  on  Smith's  estate. 
After  the  death  of  Smith,  his  widow  continued  in  possession 
of  the  lot  of  land  until  her  intermarriage  witii  Sewell,  who, 
with  her,  has  remained  in  possession  of  the  same  up  to  the 
time  of  her.  death  in  1873.  After  the  death  of  their  motheri 
the  plaintiffs^  as  the  children  and  heirs-at-law  of  Smith, 
brought  an  action  against  Sewell  to  recover  the  possession  of 
the  lot  of  land,  and  the  question  made  on  the  trial  was,  whether 
Mrs.  Smith,  afterwards  Mrs.  Sewell,  held  the  land  under  her 
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claim  of  dower  is  the  widow  of  her  first  husband,  or  whether 
she  was  to  be  considered,  under  the  facts  of  the  case,  as  having 
made  her  election  to  take  a  child's  part  of  the  land.  The 
court  held  that  she  was  entitled  to  dowef  only  in  the  land 
which  estate  terminated  with  her  death,  and  so  instructe<]  the 
jury.     Whereupon  the  defendant  excepted. 

There  is  no  affirmative  evidence  in  the  record  that  the  widow 
ever  made  her  election  to  take  her  dower,  or  a  child's  part  in  the 
land.  That  she  was  entitled  to  one  or  the  other,  there  can  be  no 
doubt.  If  she  had  elected  to  take  a  child's  part,  there  l)eing 
two  children,  she  would  have  got  one-third  of  the  land,  and 
if  she  had  elected  to  have  taken  her  dower,  she  would  have 
got  no  more ;  the  only  difference  is,  that  in  the  one  case,  she 
would  have  had  a  fee  simple  title  to  a  child's  part  of  the  land, 
and  in  the  other,  an  estate  for  life  only  in  one-third  part  of  it. 
By  the  1764th  section  of  the  Code,  it  is  declared  that  the 
widow's  dower  may  be  barred  by  her  failure  to  apply,  for  the 
dower  for  seven  years  from  the  deaih  of  the  husband  :  See  also 
the  act  of  1839,  which  was  of  force  at  the  time  of  the  death 
of  Smith.  Smith,  the  husband,  died  in  1850,  and  his  widow 
has  never  made  her  application  for  the  dower  in  his  land;  she 
was  therefore  clearly  barred  of  her  right  to  claim  dower 
therein  at  the  time  of  her  death  in  1873.  She  having  re- 
mained in  possession  of  the  land  until  the  time  of  her  death, 
and  for  a  long  time  after  her  right  to  dower  in  it  was  barred, 
without  having  made  any  application  therefor,  the  fair  legal 
presumption  is,  under  the  facts  of  the  case,  that  she  had  electeii 
to  take  a  child's  part  of  the  land,  which  was  most  beneficial 
to  her  interest,  although  no  formal  election)  independent  of 
her  acts  and  conduct,  was  shown.  That  she  did  not  intend 
to  claim  her  dower  in  the  land,  is  clearly  manifested  by  her 
failure  to  make  application  for  it  within  the  time  allowed  by 
law,  and  therefore  she  is  to  be  considered  as  having  held  the 
land  under  her  right  to  a  child's  part  thereof,  and  her  acts  and 
conduct  will  be  considered  as  an  election  on  her  part  to  that 
effect,  in  view  of  the  facts  of  the  case. 

Let  the  judgment  of  the  court  below  be  reversed. 
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The  Oglethorpe  Manufacturing  Company,  plaintiflT  in 
error,  V8.  E.  Van  Winkle,  defendant  in  error. 

In  reviewing  questions  of  pure  fact,  the  supreme  court  will  be  slow  to  difFei 
with  the  jury  and  the  judge  who  tried  the  case. 

New  trial.  Before  Judge  Hopkins.  DeKalb  Superior 
Court.     Marcli  Term,  1875. 

A  report  of  this  case  would  illustrate  no  principle  of  law. 

Candler  &  Thomson,  for  plaintiff  in  error. 

L.  J.  Winn,  for  defendant. 

Bleckley,  Judge. 

In  this  case  no  appeal  is  made  to  our  knowledge  of  law, 
but  we  are  invited  to  exercise  our  skill  upon  a  couple  of 
facts — one,  whether  a  house  was  built  according  to  contract, 
and  the  other,  whether  the  work  was  paid  for.  We  have  ex- 
erted such  skill  as  we  possess,  touching  the  mysteries  of  build- 
ing and  paying,  and  the  result  is,  that  we  are  unable  to  make 
a  better  verdict  for  the  plaintiff  in  error  than  the  jury  made, 
and  so  the  judgment  of  the  court  below  must  stand  affirmed. 

Judgment  affirmed. 


54b  fifiOl 

James  M.  Pratt,  executor,  plaintiff  in  error,  tw.  Michael    113  sssi 
J.  Atkins,  defendant  in  error. 

Debts  due  prior  to  the  constitution  of  1868,  are  in  the  nature  of  an  incunw 
brance  upon  the  homestead,  like  purchase  money  or  money  expended  for 
improvements  thereon,  and  when  the  homestead  is  sold  and  the  money 
brought  into  court  by  virtue  of  such  old  debts,  the  old  debts,  though  the 
judgments  thereon  be  younger  than  judgments  or  liens  on  debts  since 
the  constitution  of  1868,  will  take  the  money  from  the  homestead  in  pre- 
ference to  such  older  judgments  founded  on  debts  since  said  constitution. 
Vol.  liv.  37. 
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Homestead.  Judgments.  Lien.  Before  Judge  Kiddoo. 
Randolph  Superior  Court.     May  Term,  1875, 

Reported  in  the  opinion. 

H.  &  I.  L.  Fielder,  for  plaintiff  in  error. 

A.  Hood,  for  defendants. 

Jackson,  Judge. 

James  M.  Pratt,  executor  of  L.  Pratt,  deceased,  held  a 
a  mortgage  execution  on  T.  G.  Pratt.  The  debt  on  which  it 
was  founded  was  younger  than  the  constitution  of  1868,  and 
when  the  fi.  fa.  was  levied  upon  a  homestead  set  apart  to  T. 
G.  Pratt,  but  sold  to  Atkins,  who  claimed  it,  it  was  found 
not  subject.  Afterwards  the  same  land  was  levied  upon  by 
virtue  of  judgments  on  which  executions  had  issued,  founded 
on  debts  older  than  the  constitution  of  1868;  and  Atkins,  the 
claimant  in  the  former  case,  suffered  it  sold,  and  bought  it, 
having  also  bought  the  judgments  founded  on  the  old  debts. 
The  fund  was  brought  into  court  for  distribution,  and  Atkins 
claimed  it  under  the  old  debt  judgments,  and  J.  M.  Pratt, 
executor,  claimed  the  fund  on  his  lien,  a  mortgage  JL  fa,^ 
older  than  the  judgment  controlled  by  Atkins,  but  founded 
on  a  debt  since  1868.  The  court  awarded  the  money  to  At- 
kins, and  we  think  the  court  was  right.  Pratt  had  tried  to 
subject  the  land  and  had  failed.  The  contest  was  then  be- 
tween him  and  Atkins.  Is  he  not  conchided  by  it?  40th, 
Georgia  Reports^  495. 

But  what  right  has  Pratt  to  this  fund  ?  The  court  could 
not  enforce  his  judgment  against  the  land :  Code,  section  2002 ; 
Constitution,  Code,  section  5135.  The  fund  is  in  the  place  of 
the  land,  and  it  would  be  strange  if,  because  it  is  now  money, 
its  character  was  so  changed  that  the  court  could  enforce  it 
against  the  money.  After  payment  of  the  old  debts,  the  bal- 
ance, if  any,  would  go  to  tlie  family,  and  Atkins  stands  here 
in  tlie  place  of  the  family,  having  purchased  the  homestead. 
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As  he  controls  the  judgments  on  the  old  debts,  he  is  entitled, 
as  creditor,  to  enough  of  the  fund  to  pay  them,  and  as  he  owns 
the  homestead,  he  is  entitled  to  tjie  balance  in  that  right.  These 
old  debts  are  merely  an  incumbrance  on  the  homestead,  like 
purchase  money  or  money  expended  in  improvements,  and  are 
entitled  to  be  paid  out  of  its  proceeds,  but  when  they  are  paid, 
the  balance  is  homestead  still  and  young  debts,  since  1868, 
cannot  interfere  with  it. 
Judgment  affirmed. 


Hoyt,  Carlton  &  Company,  plaintiffs  in  error,  vs.  Glenn      6124^201 
&  Wright,  defendants  in  error. 

(Bleckley  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

The  affidavit  for  the  enforcement  of  a  laborer's  lien  under  the  act  of  1869, 
must  allege  that  the  work  was  done  by  the  plaintiff  claiming  such  lien. 

Laborer's  lien.     Before  Judge  Hall.     Fulton  Superior 
Court.     October  Adjourned  Term,  1874. 

Reported  in  the  decision. 

John  Collier;  P.  L.  Mynatt,  for  plaintiffs  iu  error. 

,    Gartrell  &  Stephens  ;  A.  W.  Hammond  &  Son,  for 
defendants. 

Warner,  Chief  Justice. 

This  was  a  proceeding  to  foreclose  a  laborer's  lieu  under  the 
provisions  of  the  act  of  1869.  The  plaintiffs  alleged  in  their 
affidavit  that  they  were  laborers  and  mechanics,'  and  that 
the  defendants  were  indebted  to  them  $662  92  for  labor  per- 
formed, and  for  materials  furnished,  in  the  construction  of 
certain  four  cotton  and  hay  presses,  and  other  presses  of  the 
same  kind,  the  property  of  defendants.  The  defendants  made 
a  motion  to  dismiss  the  case  on  the  ground  that  the  plaintiffs 
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had  not  alleged  in  their  affidavit  timt  the  labor  was  performed 
by  ihem  or  either  of  them^  who  claimed  to  have  a  lien  on  the 
defendants'  property  therefor.  .The  court  sustained  the  motion 
and  dismissed  the  case.  Whereupon  the  plantiffis  excepted. 
The  plaintiff  allege  in  their  affidavit  that  the  defendants  are  in- 
debted to  them  the  amount  stated  therein^  for  labor  performed, 
etc.  For  labor  performed  by  whom?  The  plaintiffs  do  not 
allege  that  the  labor  was  performed  by  <Aem  or  either  of  them, 
for  which  they  claim  the  lien  on  the  defendants'  property  un- 
der the  statute.  According  to  the  previous  rulings  of  this 
court,  the  plaintiffs  were  only  entitled  to  a  lien  under  the  act 
of»  1869,  for  labor  perfbrmed  by  themselves,  and  for  materials 
furnished,  and  as  the  statute  should  be  strictly  construed,  there 
was  no  error  in  dismissing  the  plaintiff^'  case  on  the  statement 
of  facts  disclosed  in  the  record.  See  45  Georgia  Reports, 
561 ;  46  Ibid.,  112 ;  49  Ibid.,  388 ;  49  Ibid.,  509. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Joseph  Calloway,  executor,  et  al.,  plaintiffs  in  error,  vs. 
The  People's  Bank  of  Bellefontaine  et  al.,  defend- 
ants in  error. 

a  creditor  having  two  securities,  one  within  this  state,  and  one  beyond  it, 
will  not,  at  the  instance  of  a  competing  creditor  holding  a  junior  lien  on 
the  former  security,  be  driven  out  of  the  state  to  exhaust  his  security  there 
before  being  allowed  to  proceed  here.  If  there  be  to  this  general  rule  any 
exception  whatever,  it  does  not  arise  where  there  is  a  want  of  full,  clear 
and  distinct  evidence  that  the  security  beyond  the  state  is  substantial,  of 
certain  value,  and  likely  to  prove  available  at  once  for  liquidating  some 
considerable  part  of  the  creditor's  claim. 

Debtor  and  creditor.  Liens.  Before  Judge  Hill.  Bibb 
county.     At  Chambers.     August  5th,  1875. 

This  case  was  before  this  court  at  the  last  term :  See  64 
Georgia  Reports j  441.  It  is  sufficiently  reported  in  the  opin- 
ion. 
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D.  A.  Walker,  for  plaintifis  in  error. 

Lanier  &  Anderson;  Hill  &  Harris  for  defendants. 

Bleckley,  Judge.  ^ 

Mortgagees,  with  power  delegated  in  the  mortgage  to  sell 
publicly,  on  breach  of  condition  after  a  prescribed  course  of 
advertisement,  were  proceeding  to  execute  the  power.  Cred- 
itors of  the  mortgagor  who  held  judgments  junior  to  the  mort- 
gage, and  had  purchased  the  mortgaged  premises  at  sheriff's 
sale  under  their  judgments,  applied,  by  bill  in  equity,  to  en- 
join the  intended  sale  by  tlie  mortgagees.  The  injunction  was 
granted,  and  this  court,  at  January  term,  1875,  reversed  the 
onler  granting  it.  Subsequently,  by  amendment  to  the  bill, 
additional  facts  were  brought  before  the  chancellor,  and  the 
motion  for  injunction  was  renewed.  Among  the  new  matters 
alleged  and  proved,  it  appeared  that  the  mortgagees  had  an- 
other security  for  their  debt,  of  equal  date  with  their  mort- 
gage, to- wit:  a  trust  deed  from  the  mortgagor  to  one  Jaques, 
of  Tennessee,  covering  certain  realty  in  that  state,  and  twelve 
hundred  and  fifty  shares  of  unissued  stock  in  the  East  Ten- 
nessee Iron  and  Coal  Company,  a  corporation  chartered  by 
that  state.  The  chancellor  seems  to  have  been  satisfied  that, 
according  to  the  answer  and  the  various  affidavits  read  at  the 
hearing,  the  new  matters  did  not  establish  a  case  for  injunc- 
tion, except  in  so  far  as  the  twelve  hundred  and  fifty  shares 
of  stock  were  concerned.  Deeming  this  stock  a  security  that 
ought  to  be  first  exhausted,  he  ordered  an  injunction  against 
the  sale  of  the  mortgaged  proi>erty,  (which  is  situated  within 
this  state,)  until  after  the  mortgagees  shall  have  caused  a  sale 
of  this  stock  in  the  Tennessee  corporation,  according  to  theterms 
of  the  trust  deed.  The  theory  of  the  injunction  is,  that  the 
mortgagees  must  realize  what  they  can  out  of  this  security  in 
Tennessee,  and  pause  in  their  proceedings  against  the  property 
here,  until  they  have  demonstrated  that  a  sale  of  the  latter 
under  the  mortgage  is  necessary.  The  case  of  Denham  vs. 
Williams,  39  Georgia  Reports,  312,  lays  down  a  contrary  prin- 
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ciple^  and  seems  to  us  substantially  in  point.  It  declares  that  a 
mortgagee  whose  mortgage  covers  property  in  Greorgia  and  in 
Tennessee,  cannot  be  compelled  by  a  junior  mortgagee,  whose 
mortgage  covers  part  of  the  same  property  in  Georgia,  to  go 
out  of  the  jurisdictions  of  the  court  into  another  state,  and 
pursue  his  remedy,  first  against  the  proj^rty  in  Tennessee. 

Several  suggestions  were  made  in  the  argument  as  reasons 
for  distinguishing  the  present  case  from  that.  It  was  con- 
tended, that  in  that  case  the  junior  mortgagee  had  waited  un- 
til the  senior  had  settled  in  full  and  canceled  his  lien;  that 
the  senior  was  a  resident  of  Georgia  and  the  junior  a  resident 
of  Tennessee,  whereas,  in  this  case,  the  seniors  and  not  the 
juniors  are  residents  of  Tennessee;  and  that  the  present  case 
presents,  not  only  a  competition  among  the  creditors,  strictly, 
but  also  a  competition  of  the  junior  creditors,  as  purchasers 
of  the  equity  of  redemption,  with  the  senior  creditors  as  mort- 
gagees. We  rule  nothing  as  to  the  legal  character  of  these 
or  other  distinctions ;  they  may  or  may  not  be  sound.  It  is 
clear  that  the  judgment  in  the  former  case  ought,  at  least,  to 
be  respected  as  the  general  rule ;  and  so  treating  it,  if  we  give 
effect  to  it  as  law  at  all,  we  must  admit  no  exception  which 
does  not  come  before  us  with  all  the  essential  elements  to  make 
it  an  exception.  One  of  the  indispensable  elements  would  be 
value — value  and  ready  availability  of  the  foreign  security. 
The  record  is  wholly  deficient  in  the  requisite  evi<lence  on 
these  points.  The  stock  is  shown  to  be  unissued,  and  of  a 
servient  class,  subject  to  assessments,  which  have  the  first  lien 
upon  it,  and  even  now,  burdened  with  an  unpaid  assessment 
for  a  considerable  sum.  That  it  has  any  certain  market  value 
whatever,  does  not  appear ;  on  the  contrary,  the  indications 
are  very  strong  that  it  is  somewhat  nominal  in  its  nature,  and 
in  no  condition  at  the  present  time  to  be  marketed.  It  seems 
to  lie,  as  yet,  in  the  womb  of  the  corporation,  not  having 
reached  a  development  and  maturity  warranting  it  to  be  issued 
and  delivered  to  the  owner.  It  may  be  compared,  not  in- 
aptly, to  the  expected  issue  of  a  slave,  or  to  a  foal  not  yet 
brought  forth.     The  proof  is  clear  that  the  assets  of  the  cor- 
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poration  consist  of  land  and  lease-holds  in  land  adapted  to 
mining ;  not  now  in  productive  use,  but  lying  idle,  awaiting 
either  sale,  or  further  development  of  the  adjacent  country 
with  improved  means  of  transportation.  These  assets  are 
valuable,  but  it  is  a  value  lodged  in  hope  rather  than  in  frui- 
tion ;  still,  the  present  value  is  considerable,  and  the  effort  is 
made  by  counsel  to  measure  the  worth  of  the  unissued  stock 
by  the  worth  of  the  corporate  assets.  Such  a  standard  would 
be  fallacious,  even  if  applied  to  ordinary  stock,  but  when  ap- 
plied to  stock  subject  to  assessment,  there  being  a  large  amount 
of  otiier  stock  in  the  same  corporation  exempt,  it  ceases  to  be 
a  guide  at  all.  That  it  is,  in  fact,  no  guide  is  shown  by  the 
circumstance  that  the  witnesses  who  could  and  did  afBx  some- 
thing like  a  definite  value  upon  the  assets,  were  unable  or 
unwilling  to  value  this  inferior  class  of  stock  at  anything 
definite  whatever.  To  delay  ci^editors  here  until  they  had 
dealt  with  such  security  as  that  in  Tennessee,  would  be  to 
send  them  away,  not  to  realize,  but  to  experiment.  That 
security  is  not  ripe;  the  one  in  Georgia,  so  far  as  appeal's,  is 
mature  and  ready  for  the  harvest.  Let  it  be  gathered  in. 
Judgment  reversed. 


John  F.  Treutlen,  trustee,  plaintiff  in  error,  t?«.  Green 
Smith  d  al.y  defendants  in  error. 

Where  the  defendant  resided  in  this  state,  and  in  a  county  different  from  that 
to  which  an  attachment  against  him  was  returned,  and  where  he  has  a  valid 
legal  defense  against  the  debt  on  which  the  attachment  was  predicatec'j 
and  where  he  replevied  the  property  levied  on,  but  did  not  appear  at  court 
or  plead  to  the  merits,  or  have  his  say  in  court,  an  afifidavit  of  illegality  is 
a  good  defense  for  him  and  his  surety,  to  an  execution  proceeding  against 
them  founded  on  the  replevy  bond,  and  he  may  go  behind  the  judgment  on 
such  replevy  bond,  though  counsel  representing  himself  as  his  attorney 
mad^  affidavit  before  the  justice  who  issued  the  attachment  that  the  bond 
of  plaintiff  in  attachment  was  insufficient,  and  a  new  bond  was  taken,  and 
though  the  same  counsel,  but  then  attorney  only  for  the  surety,  appeared  in 
court  and  moved  to  dismiss  the  attachment,  but  declined  to  represent  and 
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put  in  a  plea  to  the  jurisdiction  for  the  defendant,  it  nowhere  appearing 
in  the  record  that  defendant  appeared  in  person  or  by  counsel,  or  pleaded 
to  said  case,  or  had  his  day  in  court. 

«  • 

Attachment.  Illegality.  Judgments.  Before  Judge  Tomp- 
kins.    Quitman  Superior  Court.     May  Term,  1875. 

Reported  in  the  opinion. 

James  T.  Flewellbn,  by  A.  Hood,  for  plaintiff  in  error. 

J.  H.  GuERRY,  by  John  T,  Clarke,  for  defendants. 

Jackson,  Judge. 

An  attachment  was  sued  out  by  Treutlen  against  Smith  on 
the  ground  that  he  was  removing  his  property  without  the 
limits  of  the  state,  and  it  was  returned  to  the  county  of  Quit- 
man. The  attachment  was  levied  apon  five  bales  of  cotton. 
The  cotton  was  replevied  by  Smith,  and  Burnett  was  his  se- 
curity. Smith's  counsel  objected  to  plaintiff's  attachment  bond 
by  aflSdavit  before  the  justice,  and  it  was  strengthened.  On 
the  trial  Burnett's  counsel,  being  the  same  person  who  had 
been  Smith's  in  the  affidavit  before  the  justice,  moved  to  dis- 
miss the  attachment,  and  when  the  motion  was  overruled,  re- 
fused to  represent  Smith,  and  to  put  in  a  plea  to  the  jurisdic- 
tion for  him.  Judgment  was  thereupon  entered  up  against 
Smith,  and  Burnett,  security,  and  the  Ji.  /a.  thereon  was  lev- 
ied upon  Smith's  property,  who  took  his  affidavit  of  illegality, 
alleging  therein  that  he  lived  in  the  county  of  Clay  when  the 
attachment  issued,  and  did  not  appear  or  plead  to  the  merits 
of  the  case,  and  had  no  notice  of  the  suit,  and  tha^  he  had  a 
good  defense  on  the  merits,  to-wit:  that  he  had  returned  the 
consideration  of  the  debt  to  plaintiff,  and  they  had  fully  set- 
tled it.  On  this  state  of  facts  the  court  sustained  the  illegality, 
and  set  aside  the  judgment,  and  this  is  the  error  asigned. 

The  replevy  of  the  cotton  was  equivalent  to  notice  and  ser- 
vice; but  it  did  not  bind  the  defendant  to  appear  at  a  court 
which  had  no  jurisdiction  of  his  person.     He  was  forced  to 
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replevy  to  get  possession  of  his  property,  and  the  fact  that  he 
did  replevy  gave  the  court  no  jurisdiction  of  his  case.  His 
oounsel,  in  his  absence,  it  seems,  made  an  affidavit  in  regard 
to  the  attachment  bond  of  the  plaintiff,  and  the  same  person 
was  also  counsel  for  the  security.  Whether  he  was  author- 
ized or  not  by  the  defendant  to  make  the  affidavit  does  not 
appear,  but  it  was  not  made  in  court  and  is  no  evidence  of  an 
appearance.  It  is  clear  that  he  did  not  appear;  no  counsel 
represented  him  there;  on  the  contrary,  the  counsel  of  the 
security  refused  to  represent  him,  or  file  a  plea  for  him,  but 
in  the  name  of  the  surety  and  for  the  surety,  moved  to  dis- 
miss the  attachment.  The  defendant  has  never  had  his  day 
in  court;  his  defense  on  the  merits  is  sound,  the  facta  are  ad- 
mitted, and  the  only  question  is,  does  the  remedy  by  affidavit 
of  illegality  lie?  We  think  that  a  fair  construction  of  section 
3671  of  the  Code  gives  him  the  remedy.  He  made  no  ap- 
pearance, and  never  had  his  day  in  court,  and  wa^s  entitled  to 
a  hearing. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Primrose  Thompson,  plaintiff  in  error,  w.  The  State  of 
Georgia,  defendant  in  error. 

1.  Facts  within  the  knowledge  of  the  defendant,  at  the  time  of  the  trial,  as 
susceptible  of  proof  by  witnesses,  cannot  be  the  basis  of  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence, 

2.  If  the  newly  discovered  evidence  relied  on  to  sustain  such  motion  tends  to 
show  an  a/idi,  and  it  is  claimed  as  an  excuse  for  the  failure  to  obtain  and 
introduce  the  same  on  the  trial,  that  the  defendant  was  drunk  on  the  day 
the  offense  is  alleged  to  have  been  committed,  and  therefore  did  not  know 
where  he  was,  such  fact  should  be  alleged  in  the  .defendant's  affidavit. 

New  trial.  Newly  discovered  evidence.  Criminal  law. 
Alihi.  Before  Judge  Hopkins.  Fulton  Superior  Court. 
October  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
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John  A.  Wimpey,  for  plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  voting  more 
than  once  at  an  election  held  in  the  county  of  Fulton  in  vio- 
lation of  the  4518th  section  of  the  Code.  On  the  trial  of  the 
indictment  the  jury  found  the  defendant  guily.  A  motion 
was  made  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  which  was  overruled  by  the  court,  and  the  defend- 
ant excepted. 

1.  The  newly  discovered  evidence,  on  which  the  motion  is 
based,  is  that  the  defendant  was  at  a  different  place  in  the 
morning  at  the  time  the  witnesses  for  the  state  testify  he  voted 
the  first  time  on  the  day  of  the  election,  and  the  affidavits  in 
the  record  go  to  prove  that  fact.  If  the  defendant  was  not  at 
the  place  of  voting  in  the  morning,  as  testified  to  by  the  wit- 
nesses for  the  state,  but  was  at  a  different  place  at  that  time, 
he  knew  the  fact  as  well  at  the  time  of  the  trial  as  he  did  after- 
wards, and  should  have  used  proper  diligence  to  have  pro- 
cured the  attendance  of  the  same  witnesses  then  to  prove  the 
alibi  as  he  now  seeks  to  do  after  the  trial. 

2.  But  it  is  said  the  defendant  was  drunk  and  did  not  know 
where  he  was  in  the  morning  of  the  day  of  the  election.  If 
that  was  so,  the  defendant  should  have  stated  that  fact  in  his 
affidavit  in  support  of  his  motion.  The  defendant  is  silent 
himself  as  to  where  he  wasT  on  the  morning  of  the  election,  or 
as  to  his  want  of  knowledge  of  where  he  was  at  that  time, 
and  that  is  a  fatal  defect  in  the  defendant's  motion  for  a  new 
trial  on  the  ground  of  the  newly  discovered  evidence  contained 
in  the  record.  The  defendant  knew  better  than  any  one  else 
where  he  was  on  the  morning  of  the  day  of  the  election,  if  he 
was  in  his  right  mind,  and  if  he  was  not,  he  should  have  so 
stated  under  oath. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Remshart  vs.  The  Savannah  and  Charleston  Railroad  Company  ^/  a/, 

William  Remshart,  plaintiff  in  error,  va.  The  Savannah 
AND  Charleston  Railroad  Company  et  al.,  defendants 
in  error. 

1.  Where  a  bill  praying  for  injunction  is  clearly  without  equity^  the  chancel- 
lor may  decline  to  order  the  defendant  to  show  cause  against  the  applica- 
tion for  a  temporary  injunction,  and  may  refuse,  not  only  a  restraining  order 
but  the  injunction  itself,  upon  mere  inspection  of  the  bill. 

2.  Whether  a  writ  of  error  upon  such  refusal  would  be  entertained  over  a 
a  motion  to  dismiss.     Qucere  ? 

3.  A  land  owner,  whose  property  was  taken  years  ago  for  roadway,  by  a  rail- 
road company,  and  who  has  lately  o]>tained  judgment  for  damages  accord- 
ing to  the  charter,  has,  so  far  as  appears,  an  ample  legal  remedy  either  by 
levy  and  sale  or  by  ejectment.  And  that  another  company,  the  successor 
by  charter  to  the  rights  and  privileges  of  the  former,  has  inteiposed  a  claim 
to  all  the  known  property  of  the  former,  (which  has  been  levied  on  by  vir- 
tue of  the  judgment)  is  no  ground  for  enjoining  the  latter  company  from 
using  the  roadway.  If  the  complainant  still  has  title,  he  can  recover  in 
ejectment  with  mesne  profits,  and  if  he  has  not  title  his  judgment  stands 
instead  thereof,  and  his  remedy  to  collect  is  not  defeated  by  the  mere  inter- 
position of  a  claim. 

Injunction.  Practice  in  the  Superior  Court.  Land.  Emi- 
nent domain.  Before  Judge  Tompkins.  Chatham  county. 
At  Chambers.     July  31,  1875. 

Remshart  filed  his  bill  for  hijunction  against  the  Savannah 
and  Charleston  Railroad  Company,  and  others,  making  pre- 
cisely the  case  stated  in  the  third  head-note  above.  The  chan- 
cellor, upon  reading  the  bill,  ordered  as  follows: 

*'It  appearing  to  the  court  that  no  order  for  a  hearing  should 
be  granted,  it  is  considered  and  ordered  that  the  same  be  re- 
fused." 

To  this  decision  complainant  excepted. 

J.  R.  Saussy,  by  brief,  for  plaintiff  in  error. 
Jackson,  Lawton  &  Bassinger,  for  defendant. 

Bleckley,  Judge. 

The  case  is  ruled  in  the  head-notes,  and  they  need  not  be 
expanded. 

Judgment  affirmed. 
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George  W.  Mullins,  plaintiff  in  error,  tw.  The  North  and 
South  Eailroad  Company,  defendant  in  error. 

1,  It  is  no  defense  to  a  suit  by  a  railroad  company  to  recover  subscription  to 
stock,  to  plead  that  the  road^  has  been  seized  by  the  governor.  The  char- 
ter is  not  forfeited,  and  the  company  may  still  collect  its  subscriptions,  es- 
pecially where  suit  is  brought  before  the  seizure ;  nor  does  it  lie  in  the  sub- 
scriber's mouth  to  object  to  pay  to  the  company,  when  probably  his  default 
contributed  to"  the  misfcrtune  which  he  would  now  plead  against  the  com- 
pany. 

2.  Though  the  stockholder  cannot  make  this  defense,  and  the  company  is  en- 
titled to  judgment  against  him  in  this  action,  yet  is  not  the  state  entitled  to 
the  money  when  collected,  and  should  not  the  solicitor  general  of  the  cir- 
cuit, under  the  direction  of  the  court,  take  steps  to  secure  the  balance  of 
the  fund  after  payment  of  fees  to  plaintiff's  counsel  ?     Qmere, 

Corporations.  Stockholders.  Contracts.  Railroads.  Before 
Judge  KiDDOO.  Randolph  Superior  Court.  November  Term, 
1874. 

Reported  in  the  opinion. 

H.  &  I.  L.  Fielder;  B.  S.  Worrill,  for  plaintiff  in  error. 

A.  Hood,  for  defendant. 

Jackson,  Judge. 

The  North  and  South  Railroad  Company  sued  Mullins  for 
a  subscription  of  $200  00,  conditioned  to  be  paid  when  the 
road  should  be  completed  to  within  one  mile  of  Hamijton, 
Harris  county.  The  plaintiff  introduced  the  note  and  proved 
that  the  condition  had  been  complied  with.  Defendant  pleaded 
"j9uw  darein  continuance,"  that  the  governor  had  seized  the 
road.     The  plea  was  demurred  to  and  stricken. 

1.  We  think  the  court  did  right.  It  does  not  lie  in  de- 
fendant's mouth  to  complain  .of  the  seizure,  especially  as  it 
occurred  after  his  refusal  to  pay  and  suit  brought  against 
him.  The  corporation  is  not  extinguished  by  the  seizure;  it 
is  still  a  living  entity  and  capable  of  collecting  the  stock  sob- 
scribed.     Perhaps,  had  the  defendant,  and  others  like  him, 
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paid  their  subscriptions  promptly,  the  road  might  not  have 
been  seized. 

2.  But  as  it  has  been  seized,  when  this  subscription  is  col- 
lected, whose,  in  equity,  is  the  fund  collected  ?  Is  it  not  the 
stated  and  should  not  the  solicitor  general,  under  the  direc- 
tion of  the  court  below,  take  steps  to  secure  it  to  the  state? 
Counsel  for  plaintiff,  of  course,  will  be  entitled  to  his  fees  out 
of  the  fund,  but  the  balance,  we  incline  to  think,  the  stale 
should  have.  At  all  events,  we  put  the  officer  of  the  state  in 
the  circuit,  whose  duty  it  is  to  watch  her  interests  and  collect 
funds  due  her,  on  notice  as  to  this  fund,  and  leave  the  matter 
there. 

Judgment  affirmed. 


Thomas  G.  Barrett,  plaintiff  in  error,  vs.  James  E.  But- 
ler et  al^  defendants  in  error. 

(Blbcklby,  Judge,  having  been  of  coonsel,  did  not  preside  in  this  easel) 

1.  Upon  the  trial  of  an  action  upon  a  forthcoming  bond,  the  evidence  of  the 
sherift,  who  was  in  office  at  the  time  of  the  levy  and  when  his  testimony  was 
offered,  was  inadmissible  to  prove  the  terms  of  an  advertisement,  in  a  pub- 
lic gazette,  for  the  sale  of  the  property  seized. 

2.  The  deposition  of  the  proprietor  of  such  public  gazette,  to  which  was  at- 
tached a  copy  of  the  advertisement,  was  objectionable  for  the  reason  that 
no  diligence  to  procure  the  newspaper  itself  was  shown. 

3.  Where  suit  was  brought  on  a  forthcoming  bond,  given  to  replevy  property 
levied  on  under  a  distress  warrant  and  claimed,  it  was  competent  for  the 
defendants,  notwithstanding  the  withdrawal  of  the  claim,  to  prove  the  pay- 
ment of  the  debt  prior  thereto.  Aliter,.  if  the  claim  case  had  been  tried 
and  a  judgment  rendered  finding  the  property  subject.  In  such  case  the 
defendants  would  have  been  estopped. 

Judicial  sale.  Advertisement.  Evidence.  Bonds.  Claims. 
Estoppel.  Before  Judge  Hopkins.  Fulton  Superior  Court. 
October  Term,  1874. 

Reported  in  the  decision. 
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R.  H.  Clark,  for  plaintiff  in  error. 

HiLLYER  &  Brother;  A.  W.  Hammond  &  Son,  for  de- 
fendants. 

Warner,  Chief  Jnstiee. 

This  was  an  action  instituted  by  the  plaintiff  against  the 
defendants,  on  a  forthcoming  bond,  conditioned  to  have  cer- 
tain cotton  and  cotton  seed,  which  hail  been  levied  on  by  the 
sheriff  and  claimed,  forthcoming  on  the  day  and  time  of  sale, 
if  the  same  should  be  found  subject  to  the  distre^  warrant 
levied  thereon.  On  the  trial  of  the  case,  the  jury,  under  tlie 
charge  of  the  court,  found  a  verdict  for  the  defendants.  The 
case  is  brought  here  on  a  bill  of  exceptions  to  the  rulings  of 
the  court  in  the  progress  of  the  trial,  and  to  its  charge  to  the 
jury. 

1.  The  plaintiff  offered  in  evidence  the  deposition  of  the 
sheriff,  who  was  at  the  time  of  the  levy,  and  at  the  time  he 
testified,  in  office,  to  prove  the  terms  of  an  advertisement  for 
the  sale  of  the  cotton  and  cotton  seed,  as  contaiue<i  in  a  copy 
of  the  same,  annexed  to  his  answers.  This  evidence  was  ruled 
out  by  the  court  on  the  ground  that  it  was  secondary,  and  the 
plaintiff  excepted.  There  was  no  error  in  ruling  out  the  tes- 
timony of  the  sheriff  in  relation  to  this  point  in  the  case. 
The  advertisement  itself  was  the  best  evidence  of  its  terms. 
The  evidence  of  the  sheriff  as  to  tlie  terms  of  the  advertise- 
ment was  no  better  than  that  of  Harper,  or  of  any  other  wit- 
ness, as  to  the  contents  of  the  published  advertisement  of  the 
sheriff's  sale  of  the  property,  and  both  were  properly  ruled 
out  by  the  court. 

2.  The  plaintiff  then  offered  in  evidence  the  deposition  of 
Weston,  the  proprietor  of  the  Dawson  Journal,  to  prove  the 
advertisement  of  the  sheriff's  sale,  to  which  was  annexed  a 
copy  of  said  advertisement  in  writing,  as  a  part  of  his  testi- 
mony. The  court  ruled  out  the  testimony  so  offered,  and  the 
plaintiff  excepted.     In  Scbiey  vs.  Ly<m  &  liuiherford,  6  Gtor-' 
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gia  Reports  J  530,  this  court  held  that  in  order  to  prove  the 
advertisement  of  a  sheriff's  sale  in  one  6f  the  public  gazettes 
of  this  state,  as  required  by  law,  the  production  of  the  news- 
pa|)er  in  which  the  advertisement  was  published  is  the  best 
evidence;  but  if  that  cannot  be  done  in  the  exercise  of  ordi- 
nary diligence,  then  a  copy  of  the  advertisement,  taken  from 
the  paper  of  file  in  the  publisher's  office,  verified  by  the  oath 
of  the  publisher,  is  admissible.  The  evidence  in  the  record 
does  not  show  that  the  plaintiff  exercised  ordinary  diligence, 
or  any  diligence  whatever,  to  procure  the  newspaper  in  which 
the  advertisement  of  the  sheriff's  sale  wa«  published  so  as  to 
bring  the  case  within  the  rule  stated  in  Schley  vs.  Lyon  & 
Rutherford,  before  cited,  and  for  that  reason  the  testimony  of 
Weston  was  properly  ruled  out  by  the  court. 

3.  The  court  charged  the  jury:  "If  the  plaintiff's  claim 
for  rent  was  paid,  although  before  the  withdrawal  of  the  claim 
case  in  Terrell  county,  plaintiff  cannot  recover;  and  if  cotton 
enough  to  pay  the  rent  was  delivered  to  plaintiff's  agent,  and 
by  him  aeoepted  as  such,  it  was  a  payment,  and  it  did  not  alter 
the  fact  of  payment,  if  this  cotton  so  delivered  was  afterwards 
taken  away  from  plaintiff's  agent."  To  which  charge  the 
plaintiff  excepted. 

It  appears  in  the  record  that  the  claimant  withdrew  his 
claim  once  after  he  had  interposed  it,  and  after  that  withdrawal 
the  property  was,  as  the  plaintiff  contended,  advertised"  for  sale 
by  the  sheriff,  and  the  question  is,  whether  it  was  competent 
for  the  defendants,  when  a  suit  was  instituted  on  their  forth- 
coming bond  for  the  non-delivery  of  the  property  on  the  day 
of  sale,  to  prove  that  the  plaintiff's  debt  had  been  paid  prior 
to  the  withdrawal  of  the  claim  by  the  claimant  There  can 
be  no  doubt  that  if  the  claim  case  had  been  tried,  and  a  ver- 
dict rendered  finding  the  property  subject,  and  a  judgment 
had  been  entered  thereon,  that  the  defendants  wouM  have 
been  estopped  from  proving  the  payment  of  the  plaintiff's 
debt  anterior  to  that  verdict  and  judgment  finding  the  prop- 
erty subject  thereto.  The  plaintiff's  demand  is  founded  on  a 
distress  warrant  for  rent,  and  the  proceeding  to  collect  it  is  a 
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summary  one  under  the  statute.  The  plaintiff  insists  that 
inasmuch  as  the  claimant  withdrew  his  claim,  the  defendants 
are  concluded  from  proving  the  payment  of  the  plaintiff's 
debt  prior  to  the  withdrawal  of  the  claim ;  that  such  with- 
drawal of  the  claim  is  equivalent  to  a  judgment  that  tlie 
property  levied  on  by  the  distress  warrant  is  subject  to  the 
payment  of  the  plaintiff's  debt.  We  do  not  think  so.  Estop- 
pels are  not  favored  by  the  law.  The  plaintiff's  right  to  have 
the  property  delivered  at  the  time  anfl  place  of  sale  to  be  sold 
by  the  sheriff  in  satisfaction  of  his  debt,  is  founded  on  the 
idea  that  his  debt  is  due  and  unpaid,  and  that  he  has  been 
damaged  by  the  non-delivery  of  the  property,  but  if  his  debt 
has  been  paid,  then  he  is  not  damaged  by  the  non-delivery  of 
the  property,  and  the  defendants  were  not  estopped  from 
proving  that  fact  because  the  claim  had  been  withdrawn  as 
stated  in  the  record.  The  securities  on  the  bond  were  in- 
terested in  the  recovery  by  the  plaintiff  as  well  as  the  claim- 
ant, and  in  our  judgment  the  defendants  were  not  estopped 
from  proving  the  payment  of  the  plaintiff's  debt  prior  to  the 
withdrawal  of  the  claim  by  the  claimant. 

In  view  of  the  evidence  contained  in  the  record,  there  was 
no  error  in  the  charge  of  the  court  to  the  jury. 

Let  the  judgment  of  the  court  below  be  affirmed. 


100    138| 

,?J  586     The  Dalton  City  Company,  plaintiff  in  error,  vs.  H.  H. 
Haddock,  defendant  in  error. 

1.  Justice  courts  cannot  set  aside  a  judgment  and  grant  a  new  trial. 

2.  Days  of  grace  are  not  now  allowed  in  Georgia  on  promissory  notes  not 
payable  at  a  bank  or  at  a  broker's  office. 

Justice  Courts.  Judgments.  New  trial.  Promissory  notes. 
Days  of  grace.  Before  Judge  McCutchen.  Whitfield 
county.     At  Chambers,  May  17th,  1875. 

Reported  in  the  opinion. 
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B.  Y.  Hernik)N,  by  brief,  for  plaintiff  in  error. 

Hanks  &  Bivinqs,  by  Johnson  &  McCamy,  for  defend- 
ant. 

Bleckley,  Judge. 

A  note  was  sued  ui)on  in  a  justice's  court  on  the  second  day 
of  commercial  grace.  It  was  a  Greorgia  contract  and  prom- 
ised payment  thirty  days  after  date.  The  thirty  days  expired 
on  the  14th  of  April,  and  suit  was  brought  on  the  16tb. 
There  was  due  service,  but  no  appearance  or  defense.  Judg- 
ment was  rendered  for  th^  plaintiff,  and  shortly  afterwards 
the  defendant  came  in  and  moved  to  set  it  aside,  because  the 
suit  had  been  prematurely  brought.  The  justice  overruled 
the  motion,  and  the  plaintiff  petitioned  the  judge  of  the  su- 
perior court  for  a  certiorari,  complaining  that  the  judgment 
was  illegally  rendered,  and  his  motion  to  set  it  aside  illegally 
denied.  The  judge  refused  to  sanction  the  application  for 
certiorari,  and  that  refusal  is  here  for  review. 

1.  In  so  far  as  the  motion  made  in  the  justice's  court  to  set 
aside  the  judgment  is  concerned,  that  is  disposed  of  by  two  de- 
cisions heretofore  made  during  the  present  term.  See  Dov^hty^ 
Pearson  &  Company  vs.  Walker;  Fountain  vb,  Bergen, 

2.  Possibly  the  original  judgment  is  maintainable  on  the 
ground  that  the  defendant  is  too  late  to  present  such  an  ob- 
jection. It  is  true,  on  his  theory,  the  defect  appears  upon  the 
face  of  the  proceedings,  and  there  is  some  difficulty  iir  up- 
holding a  judgment  when  the  pleadings  show  there  was  no 
complete  cause  of  action  when  suit  was  commenced.  But 
dates  in  the  description  of  notes  are  amendable,  (1  Chitty 
Pleadings,  319,)  and  perhaps  the  legal  presuhiption,  after 
judgment,  is,  that  an  erroneous  date  was  inserted  in  place  of 
the  true  one,  and  that  the  latter,  if  substituted  by  amendment 
for  the  former,  would  remove  the  difficulty.  The  better  rule, 
at  all  events,  would  be  to  require  such  a  defense  to  be  pre- 
sent and  urged  before  judgment  We,  however,  do  not  at 
present  declare  thb  rule  to  be  law. 

Vol.  uv.  38. 
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Was  the  note  under  orover  due?  It  was  an  ordinary  instru- 
ment, engaging  to  pay  thirty  days  after  date,  without  words 
appointing  or  importing  any  particular  place  for  performance 
of  the  contract.  There  was  no  indorser.  The  suit  was  between 
the  original  parties — the  payee  as  plaintiff  and  the  maker  as 
defendant.  Grace,  demand,  notice  and  protest  are  all  members 
of  the  same  commercial  family,  and  we  think  they  have  all 
passed  away,  in  this  state,  in  reference  to  this  class  of  paper.  It 
is  true  there  is  no  express  statutory  declaration  to  that  effect,  as 
to  grace,  while  there  is  such  a  declaration  as  to  the  others;  but 
two  sections  of  the  Code,  which  bear  indirectly  on  the  subject, 
are  strongly  indio^tive  that  the  true  §tate  of  the  law  is  as  we  rule 
it.  Section  1602,  in  defining  the  authority  of  notaries  public, 
declares  one  of  their  functions  to  be,  '^  to  demand  acceptance  and 
payment  of  all  commercial  paper,  or  paper  enJtiiled  to  days  of 
grace,  and  to  note  and  protest  the  same  for  non-acceptanoe  or 
non-payment."  Section  2784  says,  "The  three  days  generally 
known  as  days  of  grace,  and  by  custom  allowed  on  papers 
payable  at  banks  or  broker* a  offices,  shall  not  be  allowed  upon 
any  bill  or  draft  payable  at  sight"  By  section  2781,  the  sub- 
tance  of  which  was  first  enacted  in  1826,  the  necessity  for  no- 
tice and  protest  is  restricted  to  paper  payable  at  chartered 
banks.  We  doubt  not  that  usage  has  long  been  against  the 
allowance  of  grace  on  ordinary  promissory  notes,  made  in  this 
state;  and  that  to  entitle  either  notes  or  bills,  in  law,  to  such 
allowance,  they  must  be  strictly  commercial  paper  according 
to  tht  tests  indicated  by  the  sections  of  the  Code  above  cited. 

Judgment  affirmed. 


7ames  Delaney,  plaintiff  in  error,  vs.  James  W.  Ander- 
son, defendant  in  error. 

Where  one  partner  buys  out  another's  interest,  and  assumes  all  the  liabilities 
of  the  firm,  and  the  terms  of  sale  are  in  writting,  parol  evidence  is  not 
admissible  to  show  that  the  purchaser  agreed  to  pay  an  account  of  the  yen- 
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dor  for  board,  though  a  memorandum  of  said  account  was  on  the  partner- 
ship books  and  the  board  was  due  to  a  third  member  of  the  partnership. 

Partnership.  Evidence.  Before  Judge  Hall.  Newton 
Superior  Court.     March  Term,  1875. 

"Reported  in  the  opinion. 

Clark  &  Pace,  for  plaintiff  in  error. 

Sims  &  Sims,  for  defendant. 

Jackson,  Judge. 

The  plaintiff,  Delaney,  th^  defendant,  Anderson,  and  an- 
other were  in  partnership.  Anderson  bought  out  Delaney, 
and  the  terms  of  sale  were  in  writing,  and  to  the  effect  that 
Anderson  was  to  assume  all  tlie  liabilities  of  the  firm,  and 
took  the  entire  interest  of  Delaney.  Delaney  sued  Anderson 
for  a  board  bill  due  to  the  third  partner  from  Delaney  indi- 
vidually, and  offered  to  show  by  parol  that  such  was  the  con- 
tract, and  that  the  board  bill  appeared  on  the  cash  book.  The 
court  rejected  the  evidence.  We  think  the  court  did  right. 
The  written  obligation  was  to  pay  the  liabilities  of  the  firm. 
The  firm  did  not  owe  this  money;  a  note  of  it  being  on  the 
firm  cash  book  did  not  make  it  a  liability  of  the  firm.  To 
have  admitted  the  proof  would  have  been  to  add  to  and  vary, 
indeed,  to  change  the  obligation  of  the  writing:  Code,  sec- 
tion, 3800. 

Judgment  affirmed. 


John  M.  Kendall,  plaintiff  in  error,  w.  A.  C.  Westbrook, 
defendant  in  error. 

I.  When  an  execution  has  been  levied  on  land  in  one  county,  a  claim  inter- 
posed, and  the  papers  returned  to  the  proper  court,  it  is  not  lawful  for  the 
plaintiflf  to  withdraw  such  Ji,  fa,  and  have  the  same  levied  on  property  in 
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another  county,  without  first  obtaining  an  order  of  court,  or  of  the  judge 
in  vacation. 
2.  The  statute  of  limitations  runs  in  favor  of  the  claimant's  possession  of 
land  as  a  bona  fide  purchaser  thereof,  against  the  plaintiff's  judgment  lien 
until  noticfc  has  been  given  by  the  sheriff  of  a  levy  thereon. 

Claim.  Execution.  Levy  and  sale.  Practice  in  the  Superior 
Court.  Statute  of  limitations.  Judgments.  Before  Judge 
Wright.    Dougherty  Superior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

Warren  &  Hobbs  ;  Vason  &  Davis,  for  plaintiff  in 
error. 

Strozbr  &  Smith;  D.  H.  Pope,  for  defendant 

Warner,  Chief  Justice. 

This  was  a  claim  case,  and  on  the  trial  thereof  the  jury, 
under  the  charge  of  the  court,  found  a  verdict  in  favor  of  the 
claimant.  The  plaintiff  made  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court,  and  the  plaintiff  excepted. 

It  appears  from  the  evidence  in  the  record  that  the  judg- 
ment against  Cheever,  the  defendant,  is  dated  9th  of  Decem- 
ber, 1857 ;  that  an  appeal  was  taken  from  the  verdict  on  which 
that  judgment  was  entered,  and  that  pending  said  appeal,  at 
a  subseq^uent  term  of  the  court,  to-wit:  on  the  22d  day  of 
February,  1871,  an  order  was  taken  pursuant  to  an  agree- 
ment of  the  parties,  that  the  appeal  should  be  dismissed,  and 
that  the  first  verdict  and  judgment  for  $3,421  78.  should  stand, 
the  plaintiff  deducting  therefrom  the  sum  of  |583  05,  leav- 
ing due  thereon  only  the  sum  of  $2,838  73,  the  first  verdict 
and  judgment  to  stand  subject  to  the  deduction  aforesaid.  It 
also  appears  from  the  evidence  in  the  record  that  Cheever 
was  the  owner  of  the  land  in  1865.  Rust  purdiased  it  from 
Cheever,  the  defendant  in  execution,  on  the  26th  of  Novem- 
ber, 1858,  for  a  valuable  consideration,  without  notice  of  the 
plaintiff's  judgment,  and  went  into  the  actual  possession  of 
the  same  under  his  deed;  that  on  the  10th  day  of  June,  1868, 
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Bust  sold  the  land  to  Westbrook,  the  claimant^  who  went  into 
possession  thereof  without  notice  of  plaintiff's  judgment; 
made  valuable  improvements  thereon,  and  was  in  possession 
at  the  time  of  the  levy  on  the  Ist  of  December,.  1874.  It 
also  appears  from  the  entries  on  the  execution  that  it  had  been 
levied  on  lands  in  Baker  county,  and  that  a  claim  had  been 
interposed  therefor,  prior  to  the  levy  made  on  the  land  in  dis- 
pute in  Dougherty  county,  there  not  having  been  any  order 
to  take  the  execution  from  the  clerk's  office  of  Baker  county 
where  it  was  made  returnable  under  the  claim  laws  of  the 
state.  It.  further  appears  from  the  evidence  that  although  the 
levy  on  the  fi.  fa.  is  dated  on  the  1st  of  December,  1874; 
that  no  notice  was  given  by  the  sheriff  to  the  claimant,  or  his 
tenant,  of  the  levy,  until  a  considerable  time  after  the  entry 
of  the  levy  on  the  fi.  fa. — not  until  about  the  10th  of  March 
thereafter,  and  then  by  a  postal  card  througt)  the  post  office. 
The  court  charged  the  jury,  "If  you  are  satisfied  from  the 
evidence  that  thiti  fi.  fa.  was  levied  on  property  in  another 
county  which  was  claimed,  and  the  fi.  fa.  and  claim  returned 
to  the  proper  court  before  this  levy  was  made,  then,  unless  the 
proof  shows  that  the  plaintiff  obtained  an  order  of  the  court  ' 
of  such  county  to  take  the^./a.  out  of  the  clerk's  office,  then 
this  levy  is  illegal  so  far  as  this  claimitnt  is  concerned,  and  you 
ought  to  find  for  the  claimant."  The  court  also  charged  the 
jury  substantially  as  follows:  "  If  you  believe  that  the  claim- 
ant was  a  purchaser  of  the  land  levied  on  for  a  valuable  con- 
sideration, and  that  he  and  those  under  whom  he  claimed 
were  in  the  possession  of  the  property  in  dispute  for  four  years, 
without  notice  of  said  last  judgment  rendered  against  Cheever, 
the  defendant  therein,  then  they  should  find  for  the  claim- 
ant, although  the  evidence  might  show  that  the  entry  of  the 
sheriff  on  the  fi.  fa.  was  before  the  expiration  of  four  years 
from  the  date  of  the  judgment,  yet,  if  the  evidence  shows 
that  the  sheriff  did  not  give  the  claimant  notice  of  the  levy 
until  after  the  expiration  of  the  four  years,  I  charge  you  that 
the  statute  was  in  his  favor  until  he  got  notice  of  the  levy." 
1.  The  only  errors  insisted  on  here  are  embraced  in  the  two 
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charges  of  the  court  to  the  jury.  Was  the  charge  of  the  court 
right  as  to  the  withdrawal  of  the  ji.  fa.  from  Baker  county 
and  levying  it  upon  the  land  in  Dougherty  county,  on  the 
statement  of  facts  contained  in  the  record^  so  far  as  the  rights 
of  the  claimant  were  concerned?  The  question  is  not  whether 
if  the  land  had  been  sold  by  the  sheriflF  at  a  public  sheriff's 
sale,  the  purchaser's  title  at  such  sale  would  have  been  good, 
but  the  question  is,  whether  the  claimant  can  raise  the  object- 
tion  for  the  protection  of  his  own  title  as  against  the  plaintiff 
who  is  seeking  to  make  the  property  subject  to  his  execution 
against  the  defendant  therein.  When  an  execution  has  been 
levied  on  land  in  one  county  and  a  claim  interposed  therefor, 
and  the  execution  is  returned  to  the  court  of  the  county  in 
which  the  land  is  situated  as  provided  by  the  3736th  section 
of  the  Code,  it  is  not  lawful  for  the  plaintiff  to  withdraw  such 
execution  from  the  court  to  which  the  law  requires  it  to  be 
returned,  and  levy  the  same  on  land  as  the  property  of  the 
defendant,  in  another  county,  without  first  obtaining  an  order 
from  the  court  to  do  so,  as  was  held  in  Branch  vs.  Riley,  19th 
Georgia  ReportSy  162,  or  by  an  order  from  the  judge  in  vaca- 
tion to  do  so,  as  is  provided  by  the  18th  rule  of  the  superior 
court.  If  the  rule  contended  for  by  the  plaintiff  in  error 
should  be  allowed  to  prevail,  it  would  be  productive  of  great 
confusion,  and  might  lead  to  great  oppression  on  the  part  of 
plaintiffs  in  execution.  In  our  judgment,  the  rule  requiring 
either  an  order  of  the  court,  or  an  order  of  the  judge  in  vaca- 
tion to  withdraw  the  execution  from  the  court  where  it  is  by 
law  required  to  be,  is  a  wise  and  salutary  rule,  and  should  be 
maintained  and  enforced.  There  was  no  error  in  the  charge  of 
the  court  in  relation  to  this  point  in  the  case  so  &r  as  the 
claimant's  rights  were  concerned. 

2.  Was  the  second  charge  of  the  court  right  on  the  state- 
ment of  facts  disclosed  in  the  record?  Until  the  appeal  from 
the  first  verdict  and  judgment  was  dismissed  by  the  order 
and  judgment  of  the  court  of  the  22d  of  February,  1871, 
the  plaintiff  could  not  enforce  his  judgment  lien  by  a  levy 
and  sale  of  the  defendant's  property.   Had  four  years  elapsed 
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from  the  date  of  the  judgment  dismissing  the  appeal  until 
there  was  a  legal  levy  made  by  the.  sheriff  on  the  property 
claimed?  What  constitutes  a  legal  levy  by  a  sheriff  on  land 
in  this  state?  The  sheriff  must  not  only  make  an  entry  of 
his  levy  on  the  execution,  but  must  also,  within  five  days  there- 
after, leave  a  written  notice  of  such  levy  with  the  tenant  in 
possession  of  the  land,  if  any,  or  with  the  defendant  if  in  the 
county,  or  transmit  such  notice  by  mail  to  the  defendant  with- 
in the  time  aforesaid:  Code,  section  3643.  In  our  judgment, 
the  date  of  the  levy  of  the  sheriff,  in  this  case,  is  not  to  be 
counted  as  against  the  claimant  further  back  than  the  time 
that  notice  was  given  to  the  defendant,  or  his  tenant,  of  the 
levy  on  the  land,  although  the  entry  of  the  levy  on  the  exe- 
cution without  i^uch  notice  may  be  of  an  older  date.  In  other 
words,  the  mere  entry  of  a  levy  by  a  sheriff  on  an  execution, 
without  giving  the  written  notice  as  required  by  the  statute 
is  not  such  a  legal  levy  as  will  defeat  the  claimant's  four  years 
possession.  The  statute  run  in  favor  of  the  claimant's  pos- 
session of  the  land  as  a  bona  fide  purchaser  thereof  for  a  val- 
uable consideration  as  against  the  plaintiff's  judgment  lien 
until  tiie  sheriff  gave  him  legal  notice  of  the  levy  of  the 
plaintiff's  execution  thereon. 

In%iew  of  the  evidence  contained  in  the  record,  we  find 
no  error  in  the  second  charge  of  the  court  complained  of. 
There  being  sufficient  evidence  to  sustain  the  verdict  there  was 
no  error  in  overruling  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  Neal,  plaintiff  in  error,  vs.  James  Duppee,  adminis- 
trator, defendant  in  error. 

1.  A  mortgage  made  in  1852,  to  secure  a  debt  which  fell  due  in  the  following 
,  year,  is  within  the  limitation  act  of  1869,  and  was  barred  on  the  first  of 

January,  1870:  See  49  Georgia,  /^i. 

2.  The  bar  of  the  statute  attached,  notwithstanding  the  mortgagor,  on  the 
face  ot  the  instrument,  reserved  to  himself  and  family  all  the  rights  al- 
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lowed  by  law  to  insolvent  debtors  in  and  to  fifty  acres  of  the  mortgaged 
premises,  and  although  the  mortgagor  lived  till  the  year  1871,  and  never 
took  the  benefit  of  the  reservation.  The  legal  effect  of  the  reservation 
was  not  to  postpone  proceedings  to  foreclose  until  after  the  particular  fifty 
acres  should  be  laid  ofi*  under  the  insolvent  laws,  or  until  after  the  mort- 
gagor had  enjoyed  the  estate  during  his  life,  but  simply  to  give  fair  warn- 
ing that  when  the  mortgage  came  to  be  enforced  fifty  acres  of  the  land 
would  be  claimed  to  be  exempt  from  its  lien,  in  favor  of  the  mortgagor  and 
his  family,  as  in  the  case  of  insolvent  debtors. 

Mortgage.  Statute  of  limitations.  Before  Judge  Hall. 
Pike  Superior  Court    October  Term,  1874. 

On  October  9th,  1873,  John  Neal  commenced  proceedings 
against  James  Dufiee,  as  administrator  upon  the  estate  of 
William  DufiPee,  deceased,  to  foreclose  a  mortgage  on  certain 
land,  executed  on  October  6th,  1862,  to  secure  a  note  bearing 
the  same  date,  due  at  twelve  months,  for  $176  80.  The  de- 
fendant pleaded  the  general  issue,  the  statute  of  limitations, 
and  especially  the  limitation  act  of  March  16th,  1869.  To 
avoid  the  last  plea  the  plaintiff,  by  way  of  replication,  relied 
upon  the  following  language  in  the  mortgage,  inserted  be- 
tween the  usual  granting  and  habendum  clauses :  ''  Reserving 
to  myself  and  to  my  family  all  the  rights  allowed  by  law  to 
insolvent  debtors  in  and  to  fifty  acres  off  of  said  lot ;"  aU^ng 
that  the  mortgagor  died  in  the  year  1871,  never  hs^ving  availed 
himself  of  said  reservation. 

To  this  replication  the  defendant  demurred.  The  demurrer 
was  sustained,  and  the  plea  held  good.  To  these  rulings  plain- 
tiff excepted.    - 

Pope  &  Dupree;*  A.  M.  Speer,  for  plaintiff  in  error. 

BoYNTON  &  DiSMUKE,  for  defendant 

Bleckley,  Judge. 

The  head-notes  set  forth  the  opinion  of  the  court. 
Judgment  affirmed. 
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James  H.  Turner,  plaintiif  in  error,  tw.  Wilcox,  Gibbs  & 
Company,  defendants  in  error. 

I.  Where  trover  is  brought  for  certain  promissory  notes,  and  the  defense  is 
that  defendant  bought  the  notes  from  the  agent  of  plaintiffs,  and  that  the 
said  agent  and  the  plaintiffs  had  had  a  full  settlement,  and  the  agent  had 
given  his  note  for  the  amount  due,  and  that  the  plaintiffs  had  got  back  a 
portion  of  the  notes  embraced  in  the  settlement  with  the  agent  from  the 
defendant,  and  these  were  offered  to  be  set  off  against  plaintiffs'  demand 
against  defendant : 

Held,  that  even  if  the  set-oflf  should  not  be  allowed,  as  such,  yet  the  fact  is 
good  in  mitigation  of  damages,  and  plaintiffs  can  only  recover,  if  at  all,  the 
difference  between  the  note  of  the  agent  and  the  portion  of  the  notes  re- 
ceived from  defendant. 

3.  If  plaintiffs  had  knowledge  of  the  sale  of  the  notes  at  the  date  of  the  set- 
tlement with  the  agent,  such  settlement  and  taking  of  the  agent's  note, 
amounts  to  a  ratification  of  the  sale  to  defendant  by  the  agent,  and  plaintiffs 
cannot  recover  at  all. 

3.  Where  plaintiffs  wrote  to  their  agent  who  sold  the  notes  to  the  defendant, 
as  follows :  **  Did  you  indorse  the  notes  sold,  and  if  so,  how  ?  Of  course 
you  did  not  put  our  name  on  them  ?  Please  write  at  once  and  report  pro- 
gress ;"  and  where  the  question  was  as  to  the  authority  of  the  agent  to  sell 
and  plaintiffs'  ratification  of  the  sale,  and  the  agent  is  dead : 

Held,  that  while  parol  evidence  by  the  writer  of  this  letter  explanatory  of  its 
meaning  may  go  to  the  jury,  yet  the  letter  bears  on  its  face  very  strong  evi- 
dence of  an  assent  to  the  sale  and  its  ratification,  and  seems  conclusive  that 
at  itsj^ate,  which  was  prior  to  the  settlement  with  the  agent,  plaintiff  had 
knowledge  of  the  sale  and  therefore  knew  it  when  they  settled  with  their 
agent. 

Trover.  Principal  and  agent.  Ratification.  Evidence. 
Before  Judge  Hall.  Bockdale  Superior  Court.  October 
Term,  1874. 

Reported  in  the  opinion. 

PEEPLE8&  Howell;  Clabk&Pace;  A.  C.  McCalla; 
A.  C.  Perry,  for  plaintiff  in  error. 

John  J.  Floyd;  S.  F.  Webb ;  W.  W.  Wilcox,  for  de- 
fendants. 
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Jackson^  Judge. 

This  was  a  suit  brought  for  the  recovery  of  notes  to  the 
amount  of  some  $1,800  00.  The  defendant  pleaded  the  gen- 
eral issue,  and  that  plaintiffs  owed  him  for  certain  other  notes. 
The  jury  found  for  the  plaintiff"  $725  50,  with  interest.  Tlie 
defendant  moved  for  a  new  trial  on  various  grounds  stated  in 
the  record.  The  court  overruled  the  motion,  and  the  case  is 
brought  here  on  exceptions  to  the  judgment  overruling  the 
motion. 

1.  It  appears  from  the  record  that  one  White  was  agent  for 
plaintiffs  to  sell,  and  collect  notes  for,  fertilizers,  in  the  county 
of  Rockdale,  and  the  circumjacent  country,  and  that  he  sold 
to  defendant,  Turner,  the  notes  in  question.  One  Ansley,  in 
Augusta,  was  the  general  agent,  with  full  authority  from  the 
plaintiff"  to  act,  and  White  dealt  entirely  with  him.  It  far- 
ther appears  that  White  and  Ansley  had  a  full  settlement  of 
White's  agency,  and  White  gave  his  note  dated  November  Ist, 
1870,  and  due  at  twelve  months,  for  $1,511  89,  in  full  set- 
tlement of  all  transactions  and  indebtedness  as  such  agent; 
and  that  the  sale  by  White  to  Turner  was  prior  to  this  settle- 
ment It  also  appears  from  the  record,  that  after  this  settle 
merit,  plaintiffs  recovered  in  notes  from  Turner,  by  possessory 
warrant,  which  had  been  in  the  hands  of  the  agent,  White, 
$1,033  80.  Thus  it  appears  from  the  record,  that  plaintiff 
has  received  $1,033  80  on  the  amount  in  notes  and  cash  due 
by  their  agent.  White;  that  all  that  was  due  by  him  was  $1,- 
511  89,  and  thus,  that  all  that  can  possibly  be  due  from  Turner, 
from  whom  they  received  the  $1,033  80,  is  the  difference  be- 
tween $1,511  89  and  $1,033  80,  making  $478  09.  The  ver- 
dict is,  therefore,  too'Iarge;  and  the  court  seems  to  have  ex- 
cluded from  the  consideration  of  the  jury,  these  notes  which 
we  think,  under  the  facts,  were  properly  pleaded,  and  should 
have  been  allowed. 

2.  Indeed,  the  evidence  is  very  strong  that  Ansley,  at  the 
time  of  the  settlement  with  White,  knew  of  the  sale  of  the 
notes  to  Turner.     If  he  did,  plaintifi  cannot  recover  at  all, 
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because  the  taking  such  note  from  the  agent  with  knowledge 
that  he  had  sohl  to  Turner,  would  amount  to  a  ratification  of 
his  conduct,  and  estop  the  plaintiffs  from  going  upon  Turner. 

3.  Besides,  it  seems  to  us,  that  the  letters  of  Ansley  go  far 
to  show  authority  to  White  to  sell,  and  White  being  dead, 
while  Ansley's  explanation  may  be  admissible,  it  should  be 
closely  scanned  by  the  jury.  Those  letters  urge  him  to  cash 
the  notes,  and  one  of  them  admits  knowledge  that  he  has 
cashed  notes  and  received  the  cash  from  a  sale  of  them;  for  it 
does  not  complain  of  the  sale,  but  simply  wishes  to  know  how 
he  passed  the  title,  and  adds,  surely  you  did  not  indorse  our 
names.  This  letter  bears  date  anterior  to  the  settlement  with 
the  agent,  and  the  taking  his  note  for  $1,511,89,  and  seems 
to  be  conclusive,  at  least  of  knowledge  of  the  sale  by  the 
plainti£&  before  the  settlement.  It  does  not  repudiate  the  sale, 
but  only  the  indorsement,  if  indeed,  it  repudiates  that.  Un- 
der all  the  facts  disclosed  in  the  record,  we  think  the  new  trial 
should  have  been  granted^  and  revei*se  the  judgment. 

Judgment  reversed. 


Doughty,  Pearson  &  Company,  plaintiffs  in  error,  vs.  J. 
F.  Walker,  Justice  of  the  Peace,  defendant  in  error. 

1.  A  justice  of  the  peace  has  no  authority  to  set  aside  a  judgment  rendered 
by  him,  and  he  may  be  restrained  from  so  doing  by  the  writ  of  prohibi- 
tion. 

2.  An  application  for  the  writ  of  prohibition  may  be  sanctioned  in  vacation, 
but  must  be  made  returnable  to  the  next  term  of  the  superior  court. 

Justice  of  the  Peace.  Judgments.  New  trial.  Prohibi- 
tion. Before  Judge  Hopkins.  Fulton  County.  At  Chambers. 
June  10th,  1876. 

Reported  in  the  opinion. 

Fry  &  King,  for  plaintiffs  in  error. 

No  appearance  for  defendant. 
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Warner,  Chief  Justice. 

This  was  an  applioatioD  by  the  petitioners  to  the  judge  of 
the  superior  court  of  the  Atlanta  circuit,  for  a  writ  of  prohi- 
bition to  restrain  the  defendant,  as  a  justice  of  tlie  peaoe^  from 
entertaining  and  hearing  a  motion  to  set  aside  a  judgment 
rendered  by  him  in  his  court  against  a  garnishee  for  the  sum 
of  $57  00  principal^  with  interest  and  costs^  on  the  grounds 
stated  in  the  motion.  The  presiding  judge  refused  tiie  writ 
prayed  for^  and  the  petitioners  excepted. 

1.  A  writ  of  prohibition,  as  defined  by  Blackstone,  is  a 
writ  issuing  properly  out  of  tlie  court  of  King's  Bench,  being 
the  king's  prerogative  writ,  but  for  the  furtherance  of  justice 
directed  to  the  judge  and  parties  of  a  suit  in  any  inferior 
court,  commanding  them  to  cease  from  the  prosecution  thereof 
upon  a  suggestion  that  eitlier  the  cause  originally,  or  some 
collateral  matter  arising  therein,  does  not  belong  to  that  juris* 
diction,  but  to  tlie  cognizance  of  some  other  court,  or  if  in 
handling  of  matters  clearly  within  tlieir  cognizance  they 
transgress  the  bounds  prescribed  to  them  by  the  laws  of  Eng- 
land :  3  Bl.  Com.,  112.  The  office  of  the  writ  of  prohibi- 
tion in  this  state,  is  to  restrain  subordinate  courts,  and  inferior 
judicial  tribunals  from  exceeding  their  jurisdiction,  so  that 
each  tribunal  shall  confine  itself  to  the  exercise  of  those  pow- 
ers with  which,  under  the  constitution  and  laws  of  the  state, 
it  has  been  entrusted.  In  our  judgment  it  is  a  valuable  writ, 
and  should  be  upheld  and  encouraged  on  all  proper  occasions 
which  may  call  for  the  exercise  of  its  remedial  functions.  The 
practical  efiect  of  setting  aside  the  judgment  rendered  against 
the  garnishee  by  the  justice  of  the  peace,  on  the  statement  of 
facts  contained  in  the  record,  would  be  to  grant  a  new  trial 
in  the  case.  We  are  not  aware  that  a  justice  of  the  peace  has 
any  lawful  power  or  authority  to  do  that  under  the  constitu- 
tion and  laws  of  the  state,  and  he  might  properly  be  restrained 
from  doing  so  by  a  writ  of  prohibition,  if  the  petitioners  had 
sought  that  remedy  in  accordance  with  the  provisions  of  the 
statute. 
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2.  The  writ  of  prohibition  may  be  obtained  in  vacation,  but 
must  be  made  returnable  in  term  time,  that  is  to  saj,  to  the  next 
term  of  the  court  thereafter:  Code>  section  3201.  By  the 
constitution  of  this  state  the  superior  court  alone  has  juris- 
diction to  issue  writs  of  prohibition,  which  may  be  granted  or 
sanctioned  by  the  presiding  judge  in  vacation,  and  returned 
for  a  hearing  to  the  court  from  which  tlie  writ  issues,  and 
which  has  jurisdiction  thereof.  Whether  the  defendant  in 
the  judgment  sought  to  be  set  aside  by  the  justice,  should  not 
be  made  a  party?  Qitasre.  The  petitioners  do  not  pray  for 
a  writ  of  prohibition  requiring  the  justice  to  appear  at  the 
next  term  of  the  superior  court  and  show  cause  why  he  should 
not  permanently  be  restrained  from  setting  aside  the  judgment 
and  for  a  temporary  restraining  order  until  the  hearing,  but 
their  prayer  is,  that  the  presiding  judge  would  grant  a  rule 
nisi  requiring  the  justice  to  show  cause  upon  a  day,  time  and 
place,  to  be  designated  in  said  nile.  The  writ  was  not  made 
returnable  to  any  court,  and  the  judge  had  no  legal  authority 
to  render  a  final  judgment  in  the  case  except  in  term  time, 
and  that  may  have  been  the  reason  why  the  presiding  judge 
refused  to  grant  the  writ  as  prayed  for  as  he  might  well  have 
done. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Gilbert  M.  Stokes,  plaintiff  in  error,  vs.  Eliza  J.  Morrow 
et  cU.f  defendants  in  error. 

If  ejectment  or  statutory  complaint  for  land  be  brought  by  a  stranger  against 
one  of  two  persons  in  joint  possession^  it  not  appearing  that  either  claims 
under  the  other,  the  judgment,  as  a  general  rule,  will  bind  only  the  one 
who  is  defendant  in  the  action;  and  the  other j  not  being  a  party,  cannot 
be  expelled  under  the  writ  of  possession,  even  though  the  declaration,  the 
judgment  and  the  writ,  embrace  the  whole  of  the  premises,  and  treat  the 
defendant  as  sole  occupant. 

Ejectment.  Judgraaits.  Possession.  Before  Judge  Clark. 
Lee  Superior  Court.    March  Term,  1876. 
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Reported  in  the  opinion. 

R.  F.  Lyon;  Hawkins  &  Hawkins;  G.  W.  Warwick  ; 
George  Kimbrough,  for  plaintiff  in  error. 

K.  J.  Warren  ;  L.  P.  D.  Warren,  for  defendants. 

Bleckley,  Judge. 

Father  and  son  occupied  the  same  house  on  a  tract  of  land 
containing  two  hundred  two  and  a  half  acres.  The  father 
was  old  and  infirm,  unable  to  work.  The  son  worked  and 
cultivated  the  land.  There  is  evidence  tending  to  show  that 
the  son  claimed  for  himself  and  his  two  sisters,  under  two  de- 
ceased brothers  who  had  color  of  paper  title.  Other  evidence 
tends  to  show  that  the  father  claimed,  but  under  whom  does 
not  appear.  There  is  no  evidence  tending  to  show  that  either 
of  the  occupants  claimed  under  the  other;  but  there  is -some 
tending  to  show  that  the  son  did  not  claim  at  all,  and  some 
tending  to  show  that  the  father  did  not  claim  at  all.  The 
decided  weight  of  the  evidence,  however,  is  that  the  son  did 
claim  for  himself  and  his  sisters,  and  that  the  father,  on  one 
occasion,  at  least,  claimed  for  himself. 

Mrs.  Morrow,  the  defendant  in  error,  brought  an  action  of 
complaint  against  the  father  alone,  and  recovered  against  his 
administrator,  he  having  died  pending  the  action,  and  the  ad- 
ministrator having  been  made  a  party.  About  the  time  of 
the  judgment,  probably  in  the  same  month  of  its  rendition, 
and  shortly  before  it  was  rendered,  the  son  sold  and  convey- 
ed the  whole  tract  to  Stokes,  the  plaintiff  in  error,  and  the 
son,  from  that  time,  held  possession  as  the  tenant  of  Stokes. 

The  sheriff,  under  a  writ  of  possession,  issued  in  the  suit 
of  Morrow  against  the  father,  was  about  to  turn  the  son  oat 
of  possession ;  whereupon  S.tokes,  as  landlord  of  the  son,  filed 
the  present  bill  to  enjoin  the  execution  of  the  writ.  On  the 
trial  of  this  bill  the  foregoing  fiicts  appeared  in  evidence;  and, 
also,  that  the  son  employed  counsel  to  defend  the  suit  of  Mrs. 
Morrow  against  his  father;  but  there  is  in  the  record  no  plea  to 
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the  action  and  no  evidence  that  any  defense  was  made,  or  even 
that  there  was  an  appearance.  The  color  of  paper  title  in  the  de- 
ceased brothers  ander  whom  the  son  claimed,  was  not  derived 
from  or  under  Mrs.  Morrow.  Her  title  was  a  grant  d  irectly  from 
the  state  to  her  deceased  father,  she  being  his  onlylieir-at-law. 

On  the  trial  the  court  admitted  in  evidence  tlie  record  of  the 
suit  of  Mrs.  Morrow,  in  which  the  writ  of  possession  issued. 
This  is  one  of  the  errors  complained  of.  There  was  no  error 
in  admitting  this  record.  It  showed  a  recovery  of  the  land, 
and  was  one  step  in  the  direction  of  establishing  the  plain- 
tiff's right  to  remove  from  possession  the  son  of  the  defend- 
ant in  that  action.  If  the  other  important  step  could  have 
been  taken,  namely,  to  show  that  the  son  was  in  under  his 
father,  at  or  after  the  bringing  of  the  action,  the  right  would 
have  been  complete. 

Stokes,  the  complainant,  requested  the  court  to  charge  sev- 
eral legal  propositions: 

First,  that  the  judgment  only  bound  the  father  and  his  pri- 
vies, and  that  if  the  son  and  his  sisters  held  the  land  when  the 
suit  was  brought,  and  the  father  resided  with  them  as  a  guest, 
exercising  no  control  over  the  premises,  the  judgment  did  not 
affect  the  son  or  Stokes,  his  vendee.  This  charge  was  proper 
under  the  evidence  in  the  record,  and  its  refusal  was  error. 

Secondly,  that  if  four  persons  own  a  piece  of  land  jointly, 
all  being  in  possession,  a  suit  against  one  will  not  bind  the 
others.  This  charge,  also,  was  proper :  Soisson  vs.  McLaws^ 
12  Georgia  Reports,  166;  2  A.  K.  Marsh.,  40. 

Thirdly,  that  the  owner  is  not  required  to  make  himself  a 
party  to  the  suit,  but  that  the  plaintiff  takes  the  risk  of  omit- 
ting him  as  a  party;  that  if  the  son  and  his  sisters  were  the 
real  owners  and  residing  on  the  land  when  suit  was  brought, 
the  failure  to  make  them  parties  was  &tal,  and  that  the  suit 
did  not  stop  the  statute  of  prescription.  This  charge  was  not 
pertinent,  if  good  law.  The  words,  real  owners,  fatal,  and 
prescription,  render  it  irrelevant  if  not  erroneous. 

The  charge,  as  given,  is  also  excepted  to,  and  we  think  the 
exception  well  taken,  as  there  was  no  evidence  that  the  attor- 
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ney  employed  ever  appeared  or  rendered  any  service.  It  is 
not  certain  that  if  he  liad  done  so,  the  charge  wonld  be  good 
law :  See  Code,  section  3638;  but  certainly  the  mere  employ- 
ment of  an  attorney  to  defend  binds  nobody  to  abide  thejudg- 
ment.  The*  charge  complained  of  embodies  the  proposition 
that  if  the  son  knew  suit  was  pending  against  his  &ther  and 
employed  counsel  to  make  defense,  he  is  concluded,  and  so  b 
Stokes,  his  vendee. 
Judgment  reversed. 


Jameb  M.  Smith,  Governor,  for  use,  plaintiflF  in  error,  t». 
George  W.  Martin  et  at,  defendants  in  error. 

A  plaintifr  in  execution  is  entitled  to  control  the  judgment  and  Ji,  fa. ;.  tfaey 
are  his  property,  and  if  he  directed  the  sheriff  to  make  a  levy  and  he  did 
so,  and  then  took  the  ekecution  out  of  the  sheriff  *s  hands,  and  kept  it  un- 
til after  the  day  of  sale,  the  sheriff  is  not  bound  to  sell ;  and  the  sheriff  and 
his  securities  are  not  liable  on  the  bond  of  the  sheriff  for  the  failure  to  seU, 
though  the  sheriff  suspended  all  further  proceedings,  and  delivered  the 
property  to  defendant  before  the  arrival  of  the  day  of  sale. 

Levy  and  sale.  SheriiF.  Executions.  Before  Judge  Jambs 
Johnson.    Muscogee  Superior  Court.    May  Term,  1875. 

Beported  in  the  opinion. 

H.  L.  Benninq;  E.  H.  Worrill,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendants. 

Jackson,  Ju^dge. 

Leonard  directed  the  sheriff  of  Muslcogee  county  to  levy  a 
fi.fa.  of  his  on  seven  bales  of  cotton,  in  1866,  as  the  property 
of  defendant  in  Ji,  fa.  It  was  doucw  Leonard  then  took  pos- 
session of  the  fi,  fa.f  and  kept  it  until  long  after  the  day  of 
sale  bad  passed.  The  defendant  filed  an  affidavit  under  the 
act  of  1866,  and  the  sheriff  proceeded  no  further,  but  turned 
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over  the  cotton  to  defendant.  The  plaintiff,  iieonard,  sued 
the  sheriff  and  his  securities  on  the  sheriff's  bond.  The  court 
charged  that  if  the  execution  was  taken  out  of  the  sheriff's 
hands  by  the  plaintiff  and  retained  until  the  day  of  sale  had 
passed,  then  the  plaintiff  could  not  recover,  though  the  sheriff 
proceeded  no  further  with  it,  but  turned  over  the  cotton  to 
defendant  on  his  filing  affidayit  under  the  relief  act  of  1866, 
and  error  is  assigneil  on  this  charge.  We  think  that  the  court 
committed  no  error.  The  authority  to  the  slieriff  not  only  to 
levy  but  to  sell,  is  the  execution;  the  plaintiff  c^n  order  it  to 
proceed  or  to  be  suspended  after  levy ;  and  if  he  take  it  out 
of  the  sheriff's  hands  and  retain  it  until  after  the  day  of  sale, 
the  sheriff  has  no  authority  to  sell;  he  cannot  sell,  and  it  is 
the  fault  of  the  plaintiff. 
Judgment  affirmed. 


Groover,  Stubbs  &  Company,  plaintiffs   in   error,  vs. 
Chari.E8  J.  White,  sheriff,  defendant  in  error. 

A  sheriff  is  not  liable  to  rule  for  leaving  property  levied  on  under  a  distress 
warrant  in  the  possession  of  the  defendant  without  taking  a  forthcoming 
bond,  by  reason  whereof  the  property  was  sold  under  process  in  favor  of 
other  parties,  and  the  proceeds  paid  over  to  them,  the  movant's  attorney 
having  taken  the  warrant  out  of  the  possession  of  the  sheriff  after  the  levy. 

Sheriff.     Rule.     Before  Judge  Chisholm.     City  Court  of 
Savannah.     November  Term,  1874. 

Reported  in  the  decision. 

Howell  &  Denmark,  for  plaintiff  in  error. 

J.  R.  Saussy,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  of  the  city  court  of  Sa- 
vannah to  show  cause  why  he  should  not  pay  to  the  plaintiffs 

Vol.  liv.  39. 
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the  amount  of  a  distress  warrant  which  had  been  levied  on 
the  property  of  the  defendant  therein,  and  left  in  his  posses- 
sion without  taking  any  bond  for  its  forthcoming  by  the  de- 
fendant, by  reason  whereof  the  same  property  was  levied  on 
by  another  distress  warrant  in  favor  of  other  plaiutifi&,  and 
sold,  and  the  plaintiffs  lost  their  debt.  The  sheriff,  in  his 
answer  to  the  rule,  showed  for  cause  why  he  should  not  be 
made  liable  for  the  payment  of  the  money^  that  the  plaintifl^' 
attorney  in  the  distress  warrant  took  the  same  out  of  his  hands 
after  the  ]eyj^  had  been  entered  thereon,  who  said,  when  the 
property  was  sold,  he  would  fight  for  the  fund.  The  court 
decided  that  as  the  distress  warrant  in  favor  of  the  plaintifis 
had  been  turned  over  to  the  plaintifis'  attorney,  and  was  not 
in  the  hands  of  the  sheriff  to  be  turned  over  to  his  successor 
in  office^  nor  in  his  hands  when  the  claim  bond  in  the  other 
case  was  interposed,  that  the  rule  against  the  sheriff  should 
be  discharged.     Whereupon  the  plaintiffs  excepted. 

This  case  comes  within  the  ruling  of  this  court  in  the  pre- 
ceding case,  and  is  controlled  by  it 

Let  the  judgment  of  the  court  below  be  affirmed. 


ifi  *^j  Wilkinson  &  Wilson,  plaintifls  in  error,  vs.  Lucy  V. 

j  ^  ^  Chew,  defendant  in  error. 


1.  The  distributive  share  of  one  of  the  heirs  in  the  reversion  of  land  devised 
to  a  tenant  for  life,  is  subject  to  levy  and  sale  as  the  property  of  the  heir, 
at  the  suit  of  his  creditor,  though  the  estate  for  life  be  not  terminated. 
And  the  same  is  true  of  a  vested  interest  in  remainder.  In  neither  case  is 
it  necessary  that  the  executor  should  have  fully  closed  up  the  administra- 
tion, if  he  has  assented  to  the  legacy  for  life,  and  the  interest  of  the  heir 
or  legatee  in  the  particular  property  is  clearly  defined. 

2.  The  purchase  of  a  remainder  or  reversionary  interest  by  a  tenant  for  life 
in  possession,  with  payment  of  the  purchase  money  in  full,  and  taking  a 
receipt  therefor,  will  create  a  complete  equity,  without  any  conveyance  or 
bond  for  titles ;  and  upon  such  an  equity  the  purchaser  may  defend,  by  or- 
dinary claim,  against  a  levy  under  a  judgment  of  subsequent  date  to  the 
purchase.    The  right  to  compensation  in  damages,  afterwards  assessed,  for 
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injury  done  to  the  premises  by  opening  or  using  a  railroad,  will  also  be  in 
the  purchaser,  and  the  creditor  cannot  reach  the  fund  by  gramishment. 

Levy  and  sale.  Remainder.  Reversion.  Estates.  Legacy, 
Claim.  Land.  Title.  Before  Judge  Gibson.  Richmond  Su- 
perior Court.    April  Term,  1875. 

Reported  in  the  opinion. 

Frank  H.  Miller,  for  plaintiifs  in  error. 

Hook  &  Webb,  by  H.  Clay  Foster,  for  defendant. 

Bleckley,  Judge. 

This  was  a  claim  case  with  a  garnishment  in  the  belly  of 
it.  Both  were  considered  and  decided  together,  and  came 
here  by  one  writ  of  error.  In  1858  a  will  was  admitted  to 
probate.  It  ratified  and  confirmed  a  prior  instrument  called 
a  deed,  by  which  the  testator  gave  to  his  wife  for  life,  after 
his  own  death,  certain  described  real  estate  in  Augusta,  with- 
out impeachment  of  waste,  and  at  her  death  the  same  to  revert 
to  his  heirs  and  distributees  for  apportionment  among  them 
according  to  the  statute  in  such  case  made  and  provided. 
There  were  seven  distributees.  One  of  them,  a  son  of  the 
testator,  sold  out  his  interest  to  the  tenant  for  life,  (testator's 
widow,)  receiving  payment  in  full,  and  giving  a  receipt  for 
the  purchase  money.  This  was  in  1866.  The  widow  was 
then  in  possession  of  the  premises,  and  has  so  remained  ever 
since.  In  1870,  a  judgment  wqs  obtained  against  this  dis- 
tributee in  favor  of  Wilkinson  &  Wilson.  It  does  not  ap- 
l)ear  when  the  debt  was  created,  or  whether  credit  was  given 
upon  the  faith  of  this  property  or  not.  In  January,  1875, 
execution,  founded  on  this  judgment,  was  levied  upon  the  in- 
terest in  question,  the  levy  describing  it  as  the  one-seventh 
interest  in  remainder,  etc.  The  widow  interposed  her  claim, 
and  at  the  trial  the  judge,  upon  the  facts  submitted  to  him, 
decided,  first,  that  the  interest  levied  upon  was  not  such  as 
to  be  subject  to  levy  and  sale,  and,  secondly,  that  the  widow's 
title  to  it,  as  purchaser,  was  complete. 
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1.  On  the  first  question,  the  judge's  opinion  was  influenced 
by  certain  provisions  in  the  will  which  may  possibly  be  con- 
strued to  modify,  somewhat,  the  clear  terms  of  the  so-called 
deed.  Moreover,  it  appeared  that  the  testator's  estate  was  not 
fully  administered ;  that  there  were  some  wild  lands  and  an 
iron  safe  undisposed  of,  and  some  notes  and  accounts  uncol- 
lected. We  do  not  think  either  of  these  considerations  enti- 
tle<l  to  much  force ;  but  it  is  unnecessary  to  make  any  positive 
ruling  on  the  special  facts  of  the  present  case.  We  content 
ourselves  with  announcing  the  general  rule  stated  in  the  first 
head-note  to  this  opinion:  6  Georgia,  454;  10  Ibid.,  77 ;  20 
Ibid.,  100;  48  Ibid.,  596;  51  Ibid.,  433.  Where  an  inter- 
est  is  clearly  defined,  or  easily  definable  by  the  conveyance  or 
by  the  statute,  or  by  both  together,  it  ought  to  be' subject. 
Only  difficult  and  exceptional  cases  should  stand  outsitie  of 
the  general  rule.  It  would  seem  that  the  reasons  given  in  48 
Georgia,  596,  would  apply  in  every  case  of  undivided  estates, 
but  while  the  judgment  in  that  case  can  be  well  sustained  on 
the  special  facts,  (the  executor  himself  being  the  claimant)  1 
doubt  whether  those  reasons  are  not  open  to  grare  criticism* 
Distribution  in  kind  is  but  partition,  and  if  each  distributee 
can  sell  privately  as  much  or  as  little  of  his  undivided  inter- 
est as  he  chooses,  it  is  difficult  to  see  why  it  may  not  be  levied 
upon  and  sold  by  the  sheriff.  The  purchaser,  in  either  case, 
would  simply  occupy  the  place,  quoad  hoc,  of  the  distributee 
or  tenant  in  common.  Upon  principle  as  well  as  authority, 
subjection  to  levy  and  sale  should  rest  on  two  questions  only: 
Is  there  a  vested  interest?  and  is  it  so  definite  as  to  be  suscep- 
tible of  description  in  terms  of  legal  certainty?  What  equi- 
ties may  afterwards  arise  between  co-tenants  or  co-distributees, 
may  be  left  to  the  general  resources  of  remedial  jurisprudence. 

2.  Our  judgment  in  the  present  case  turns  upon  the  second 
point  decided  by  the  court  below.  We  think  the  purchase  by 
tenant  for  life,  she  being  in  possession,  and  so  continuing  ever 
since,  with  payment  in  full,  and  a  receipt  for  the  purchase 
money,  gave  her  a  perfect  equity.  It  would  entitle  her  to 
maintain  a  bill  for  specific  performance:  Code,  section  3187; 
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and  even  if  such  possession  is  not  notice  to  the  creditor,  there 
IS  no  evidence  that  credit  was  given  upon  the  faith  of  this 
particular  property.  It  is,  therefore,  not  the  case  of  a  subse- 
quent purchaser  of  the  legal  title,  nor  of  a  creditor  standing  in 
the  situation  of  a  purchaser:  29  Georgia,  25.  It  follows  that 
the  garnishment  was  as  unavailing  to  the  plaintiifs  as  the  levy. 
Compensation  was  assessed  in  1874,  in  favor  of  the  tenant  for 
life  and  all  the  reversioners  or  remaindermen,  covering  all  dam- 
ages, past,  present  and  future,  to  the  premises  by  reason  of  the 
construction  and  use  of  certain  railroads.  This  fund  having 
been  paid  over  to  certain  attorneys,  was  garnished  in  their 
hands  by  the  plaintifis,  who  insisted  that  their  debtor,  the  de- 
fendant in  the  above  mentioned  judgment,  was  part  owner  of 
the  same.  The  tenant  for  life  is  entitled  to  what  would  other- 
wise have  been  his  interest  in  that  fund,  as  it  accrued  after 
her  purchase.  It  does  not  api>ear  from  the  record  that  any 
part  of  the  damage  was  done  prior  to  her  purchase,  and  if  it 
(lid,  there  was  no  separate  assessment  for  that  part. 
Judgment  aflSrmed. 


Thomas  Nelms  et  aL,  plaintiffs  in  error,  vs.  John  W.  B. 
Summers,  ordinary,  for  use,  etc.,  defendant  in  error. 

Where,  on  the  7th  of  March,  1864,  Nelms,  as  guardian,  received  $1,420  00  in 
Confederate  money,  and  had  never  had  the  property  of  his  ward  in  any 
other  form,  and  on  the  same  day  applied  to  the  judge  of  the  superior  court 
for  direction  in  what  manner  to  invest  it,  and  was  directed  to  invest  in 
Confederate  securities,  and  he  did  so  invest  in  four  per  cent.  Confederate 
bonds  and  in  interest-bearing  Confederate  treasury  notes,  and  exhibited 
the  same  on  trial : 

I/e/c/f  that  Nelms  and  his  securities  on  the  guardian's  bond  are  fully  protect- 
ed, and  there  can  be  no  recovery  against  them. 

Guardian  and  ward.     Trustees.     Confederate  money.    Be- 
fore Judge  Hall.     Rockdale  Superior  Court.     May  Term, 

1875. 

Rf^ported  in  the  opinion. 


54    (5061 
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Clark  &  Pace,  for  plaintiffs  in  error. 

« 
No  appearance  for  defendant. 

Jackson,  Judge. 

Summers,  the  ordinary  of  the  county  of  Rockdale,  suing 
for  the  use  of  certain  wards,  brougfit  an  action  against  Nelms 
and  his  sureties  on  a  guardian's  bond.  It  appears  from  the 
record  that  Nelms  received  certain  Confederate  money  on  the 
7th  of  March,  1864;  that  he  never  had  any  property  or  other 
money  of  his  ward's  in  his  hands;  that  on  the  same  day  that 
he  received  the  Confederate  notes,  he  applied,  un<Ier  the  acts 
of  the  general  Assembly  of  1861  and  1863,  to  the  judge  of 
the  superior  court  for  direction  as  to  the  manner  in  which  he 
should  invest,  and  that  said  judge  directed  him  to  invest  in 
Confederate  securities,  and  that  he  did  so,  and  produced  them 
on  the  trial.  The  court  held  that  he  was  not  protected.  We 
think  that  he  was  protected.  The  acts  of  1861  and  1863 
fully  authorized  the  application,  the  direction  of  the  court, 
and  the  investment:  See  acts  of  1861,  page  32;  and  acts  of 
1863  and  1864,  page  29.  These  acts  are  not  in  conflict  with 
the  constitution  of  Georgia,  for  they  were  affirmed  by  the 
convention  which  framed  that  instrument,  and  the  decision 
and  judgment  of  our  courts  are  protected  in  the  instrument 
itself,  and  declared  to  be  valid  and  binding:  Code,  section 
5147.  Are  they  in  conflict  with  the  constitution  of  the  Uni- 
ted States  ?  We  think  not.  They  were  passed,  it  is  true, 
during  the  war  between  the  Confederate  and  the  United 
States,  but  their  passage  was  in  no  sense  a  war  measure,  nor 
in  aid  of  it.  They  were  enacted  to  protect  wards  and  minors 
in  their  estates,  at  a  time  when  eveiything  was  uncertain,  and 
all  securities  were  doubtful.  They  were  enacted  to  relieve 
trustees  from  embarrassment,  and  to  throw  around  them  ju- 
dicial protection.  The  acts  in  question  were  to  regulate  the 
intercourse  between  our  own  citizens,  at  a  time  when  the  con- 
stitution and  laws  of  the  United  States  were  without  practi- 


Digitized  by  VjOOQIC 


ATLANTA,  JULY  TERM,  1875.  607 

Nelms  et  al,  vs.  Summers. 

qal  force  in  tlie  state,  and  all  had  to  yield  to  the  vib  majoVy 
the  then  dominant  power  in  the  state.  These  acts  were  not 
made  with  the  intention  and  for  the  purpose  of  aiding  in  the 
war  against  the  United  States,  but  to  regulate  our  own  do- 
mestic relations  and  duties  among  our  own  citizens  in  the 
domestic  relation  of  guardian  and  ward,  as  to  the  case  at  bar, 
and  they  come  within  the  principle  decided  in  MUler  vs. 
Govldy  38  Georgia,  465,  We  are  aware  of  the  decision  pro- 
nounced by  the  supreme  court  of  the  United  States  in  Horn 
V8.  Lockhart,  in  17th  Wallace,  570;  but  that  judgment  was 
pronounced  upon  an  Alabama  statute,  was  made  on  appeal 
from  the  circuit  court  of  the  United  States,  and  is  expressly 
confined  to  the  courts  of  the  United  States.  We  are  not 
aware  of  any  mode  by  which  a  case  between  guardian  and 
ward,  ail  citizens  of  Georgia,  under  the  state  statutes,  can  be 
supervised  by  the  courts  of  the  United  States.  If  those 
courts  get  jurisdiction  on  the  ground  of  one  of  the  parties 
being  a  non-resident,  then,  indeed,  those  courts  can  abjudicate 
the  question,  and  the  case  in  the  last  resort  may  go  to  the  su- 
preme court  of  the  United  States  in  cases  where  an  appeal 
may  lie.  And  such  was  the  Alabama  case.  Besides,  that 
was  a  case  where  the  executor  was  possessed  of  the  estate  in 
1858  in  good  property,  and  where  he  might  have  invested 
otherwise,  or  divided  the  estate,  with  |)roper  diligence,  be- 
fore the  war  or  in  its  earlier  stages.  This  is  a  case  where 
the  wards  couldy  have  received  no  injury.  The  property, 
and  the  only  property  the  guardian  received,  was  Confederate 
money.  •  Had  he  kept  it,  it  would  have  been  lost ;  had  he 
invested  in  n^roes,  they  proved  valueless ;  to  whom  should 
he  or  could  he  lend  it,  so  as  to  make  it  secure  ?  It  were  well 
nigh  impossible;  he  pursued  a  prudent  course,  and  lost  no 
time  in  doing  so ;  he  followed  the  law  of  his  state  strictly, 
and  we  think  that  the  courts  of  his  state  should  protect  him. 
Judgment  reversed. 
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Im8  280         Warren  J.  Clark,  plaintiff  in  error,  vs.  Eli  J.  Hulsey, 
I  M  w|  defendant  in  error. 

1.  Where  the  materiality  of  evidence,  and  the  object  for  which  offered,  do 
not  appear,  the  exclusion  thereof  is  no  ground  of  new  trial. 

2.  Where  the  plaintiff  in  ejectment  sought  to  recover  on  p>ossession  alone, 
and  the  defendant  set  up  his  prior  possession,  and  this  priority  of  posses- 
sion turned  upon  the  fact  whether  a  deed  under  which  the  defendant  held 
adjoining  land  covered  the  premises  in  dispute,  it  was  error  for  the  court  to 
instruct  the  jury  to  inquire  whether  the  defendant  had  adverse  possession 
of  the  premises  for  seven  years  before  the  bringing  of  the  suit,  and  if  so 
to  find  for  him,  otherwise  for  the  plaintiff.  This  charge  excluded  the  de- 
fendant's theory  of  the  case,  to-wit :  that  if  his  deed  covered  the  premises 
in  dispute  then  he  was  in  constructive  possession  thereof  when  the  plaintiff 
entered. 

3.  If  the  defendant's  (Jeed  covered  the  land  in  dispute,  and  he  was  in  pos- 
session of  a  part  of  the  tract  thereby  conveyed,  the  law  will  construe  his 
possession  to  extend  to  the  boundaries  of  the  tract. 

4.  If  the  defendant  did  have  the  prior  possession  of  the  premises  in  dispute, 
and  the  plaintiff  entered  thereon  and  was  in  actual  occupancy  of  the  same 
without  any  paper  title,  it  was  lawful  for  the  defendant  to  have  made  a 
formal  and  peaceable  entry  thereon,  in  order  to  reclaim  his  possession  as 
the  rightful  owner,  provided  he  committed  no  breach  of  the  peace. 

5.  If  the  parties,  or  these  under  whom  they  claim,  agreed  upon  a  certain  line 
between  their  tracts,  and  the  plaintiff  acted  upon  that  agreement  and  built 
his  fense  there,  with  the  knowledge  and  consent  of  the  defendant,  he  will 
not  be  allowed  afterwards  to  repudiate  that  agreement  and  claim  a  different 
line,  whatever  may  have  been  his  legal  rights  independently  thereof. 

New  trial.  Practice  before  the  Suprerae  Court.  Eject- 
ment. Possession.  Charge  of  Court.  Deeds.  Boundaries. 
Land.  Estoppel.  Before  Judge  Hopkins.  DeKalb  Su- 
I)erior  Court.     March  Term,  1875. 

This  is  the  second  time  this  case  has  been  before  this  court 
See  49  Georgia  Reports,  99.  It  is  sufficiently  reported  in  the 
decision. 

L.  J.  Winn  ;  Hillybr  &  Brother,  for  plaintiff  in  error, 
William  Ezzard  ;  W.  H.  Hulsey,  for  defendant. 


Digitized  by  VjOOQIC 


« 


ATLANTA,  JULY  TERM,  J  875.  609 

Clark  vs.  Hulsey. 

Warner,  Chief  Justice. 

Tliis  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  possession  of  four  acres  of 
land  in  the  county  of  DeKalb.  On  the  trial  of  the  case,  the 
jury,  under  the  charge  of  the  court,  found  a  verdict  for  the 
plaintiff.  The  defendant  made  a  motion  for  a  new  trial  on 
the  several  grotinds  set  forth  in  the  record,  which  was  over- 
ruled by  the  court,  and  the  defendant  excepted. 

1.  We  find  no  error  in  ruling  out  the  record  of  the  suit 
of  Clark  against  Morris,  offered  in  evidence  by  the  defend- 
ant, the  more  especially  as  the  exceptions  do  not  state  its  ma- 
teriality as  to  the  questions  in  issue  on  trial,  or  what  facts  it 
was  offered  to  prove.  * 

2.  It  appears  from  the  evidence  in  the  record  that  the  plain- 
tiff purchased  a  tract  of  land  adjoining  lot  number  twenty- 
eight,  and  had  a  deed  to  ^t,  with  the  understanding  that  the 
line  of  the  lot  extended  to  a  certain  hedge-row,  which  in- 
cluded the  land  in  dispute.  In  1866  the  plaintiff  took  pos- 
session of  the  land  in  controversy,  by  his  tenant,  and  enclosed 
itrwith  a  fence,  but  there  is  no  evidence  that  the  plaintiff  had 
any  paper  title  which  covered  the  four  acres  in  dispute,  though 
he  believed  that  his  deed  did  cover  the  land  to  the  hedge-row, 
that  the  hedge-row  was  the  true  line  of  the  land  conveyed  in 
his  deed.  The  defendant  was  the  owner  of  the  adjoining  land 
and  in  possession  of  the  same,  having  a  deed  thereto  from 
Minter,  which  included  a  part  of  lot  number  twenty-eight,  of 

•  which  the  premises  in  dispute  is  J^lso  a  part.  The  defendant 
purchased  the  settlement  of  land  on  which  he  lived  from  Min- 
ter, in  1862,  and  went  into  the  possession  of  it,  and  claimed  to 
have  the  possession  thereof  to  the  extent  of  the  boundary  speci- 
fied in  his  deed,  though  Minter  states  that  he  pointed  out  to 
him  the  hedge-row  as  the  line  when  he  sold  the  land  to  him. 
The  defendant  lived  on  lot  number  twenty-seven  ;  that  lot 
and  part  of  lot  number  twenty-eight  comprised  the  settlement  . 
conveyed  by  deed  from  Minter  to  the  defendant.  In  1869 
tlie  defendent  entered  upon  and  took  possession  of  the  land  in 
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dispute  without  auy  breach  of  tlie  peace,  so  far  as  the  evi- 
dence iu  the  record  shows,  the  plaintiiF's  tenant  being  in  the 
possession  thereof  at  the  time.  For  this  ouster  of  hb  tenant 
the  plaintiff  brought  his  action  against  the  defendant,  relying 
on  his  possession  alone  to  recover.  The  court,  after  charging 
the  jury  as  to  the  plaintiff's  right  to  recover  on  his  prior  pos- 
session alone,  as  against  one  who  subsequently  acquires  pos- 
session of  land  by  mere  entry  and  without  any  lawful  right, 
and  in  relation  to  color  of  paper  title  as  defined  by  the  Code, 
further  charged  the  jury :  "  See  if,  from  the  testimony,  Clark, 
the  defen(iant,  had  this  written  evidence  of  title  which  he 
claims;  if  so,  whether,  under  that,  he  had  adverse  possession 
of  the  premises  for  seven  years  before  the  bringing  of  this 
suit;  if  so,  your  verdict  should  be  for  defendant,  if  not,  then 
it  should  be  for  plaintiff,  if  his  right  to  recover  has  been  shown 
as  explained  to  you.'^  This  charge  of  the  court  was  error, 
because  it  excluded  from  the  consideration  of  the  jury  the  de- 
fendant's theory  of  the  case  under  the  evidence  contained  in 
the  record.  The  defendant's  theory  of  the  case  under  the  evi- 
dence was,  that  if  his  deed  from  Minter  covered  the  land  in 
dispute,  then  he  was  in  the  constructive  possession  of  all  the 
land  covered  by  his  deed  to  the  extent  of  the  boundary  thereof, 
and  that  the  plaintiff,  when  he  took  possession  of  the  four 
acres,  entered  on  hx%  prior  possession :  See  Code,  section  2681. 
There  is  no  doubt  that  a  plaintiff  in  ejectment  may  recover 
the  premises  in  dispute  upon  his  prior  possession  alone  against 
one  who  subsequently  acquires  possession  of  the  land  by  mere 
entry,  and  without  any  lawful  right  whatever :  Code,  section 
3366.  But  the  question  in  this  case  is,  who  did  have  the 
prior  possession  of  the  premises  in  dispute,  in  contemplation 
of  the  law,  the  plaintiff  or  defendant? 

3,  4.  If  the  defendant's  deedTrom  Minter  covered  the  land 
in  dispute,  and  he  was  in  possession  of  a  part  of  the  tract  con- 
veyed by  that  deed,  the  law  will  construe  his  possession  to  ex- 
tend to  the  boundary  of  the  tract  so  conveyed,  and  if  Clark, 
the  defendant,  did  have  the  prior  possession  of  the  premises 
in  dispute,  and  Hulsey,  the  plaintiff,  entered  thereon,  and 
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was  in  the  actual  occupancy  of  tlie  same  without  any  paper 
title,  it  was  lawful  for  the  defendant  to  have  made  a  formal 
and  peaceable  entry  thereon,  in  order  to  reclaim  his  possession 
as  the  rightful  owner  of  the  land,  provided  in  doing  so  he 
did  not  commit  a  breach  of  the  peace:  3  Bl.  Com.,  175.  Did 
the  defendant's  deed  from  Minter  cover  the  premises  in  dis- 
pute, and  if  so,  was  he  in  possession  thereof,  in  contemplation 
of  the  law,  when  the  plaintiff's  tenant  entered  thereon  ?  Was 
the  defendant's  entry  upon  the  land  in  the  possession  of  the 
plaintiff's  tenant,  without  any  lawful  right  whatever,  under 
the  evidence,  so  as  to  have  authorized  the  plaintiff  to  recover 
against  him  upon  his  prior  possession  alone?  These  were 
questions  which  the  court  should  have  submitted  to  the  jury, 
under  the  law  applicable  to  the  evidence,  as  to  the  possession 
of  the  respective  i)arties. 

'5.  If,  however,  the  evidence  should  establish  the  fact  that 
the  parties,  or  those  under  whom  they  respectively  claim, 
agreed  that  the  hedge-row  should  be  the  line  between  their 
respective  tracts  of  land,  and  the  plaintiff  acted  upon  that 
agreement  and  built  his  fence  there,  with  the  knowledge  and 
consent  of  the  defendant,  he  will  not  be  allowed  afterwards 
to  repudiate  that  agreement  and  claim  a  different  line  from 
that  which  was  established  by  that  consent  and  agreement, 
whatever  may  have  been  his  l^al  rights  independently  of 
such  consent  and  agreement.  We  feel  constrained  to  order  a 
new  trial  in  this  case  so  that  it  may  be  tried  in  conformity 
with  our  views  of  the  law  as  expressed  in  this  opinion. 

Let  the  judgment  of  the  court  below  be  reversed. 


Isaac  Sewell,  plaintiff  in  error,  vs.  Edmund  W.  Hol- 
land, defendant  in  error. 

The  first  grant  of  a  new  trial  on  the  ground  that  the  evidence  is  deficient  will 
not  be  reversed  by  the  supreme  court  unless  the  evidence  is  so  conclusive 
that  an  abuse  of  discretion  is  plainly  apparent. 
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New  trial.  Before  Judge  Hopkins.  Fulton  Superior 
Court.     April  Terra,  1875. 

This  case  is  sufBeieutly  reported  in  the  opinion. 

D.  F.  &  W.  R.  Hammond;  Peeples  &  Howell,  for 
plaintiff  in  error. 

Collier  &  Collier,  for  defendant. 
Bleckley,  Judge. 

This  contest  is  between  two  claimants  of  the  same  undi- 
vided half  of  a  tract  of  land.  They  both  claim  under  the 
same  vendor.  One  of  them  has  a  deed,  and  the  other  has 
none.  The  one  without  deed  says  that  his  was  the  elder  pur- 
chase; that  he  paid  the  purchase  price,  in  full,  for  the  whole 
tract,  and  went  into  possession,  and  was  in  possession  when 
his*  adversary  bought  and  took  a  dee<l.  The  other  replies 
that  the  first  sale  was  not  by  the  owner  of  the  half  now  in 
dispute,  but  by  the  owner  of  the  other  half,  who  had  no  au- 
thority to  sell,  except  as  to  his  own  half;  and,  on  the  point 
of  possession,  he  urges  that  the  possession  was  not  adverse, 
because  it  was  that  of  a  purchaser,  (from  a  tenant  in  common,) 
who  knew  when  he  purchased,  that  the  title  to  the  whole 
tract  was  not  in  his  vendor,  but  that  his  vendor  owned  only 
an  undivided  half  He  contends,  therefore,  that  the  case  is 
still  that  of  a  tenancy  in  common,  and  a  proper  case  for  par- 
tition. The  verdict  was  in  favor  of  the  party  who  holds  no 
deed  ;  and  the  court  granted  a  new  trial,  on  the  ground  that 
there  was  not  sufficient  evidence  to  uphold  the  verdict.  The 
evidence  in  the  record  does  not  make  so  strong  a  case  in  favor 
of  the  verdict  as  to  constrain  this  court  to  interfere  with  the 
discretion  of  the  presiding  judge.  The  general  scheme  of  the 
law  is  to  have  the  sale  of  land  manifested  by  writing,  duly 
signed.  When  such  a  writing  is  absent,  the  evidence,  to  di- 
vest title,  should  be  thoroughly  convincing.  It  ought  to  be 
very  nearly,  if  not  quite,  conclusive.     At  the  present  ilay, 
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when  the  ability  to  write  is  so  common,  there  is  but  little  ex- 
cuse for  trading  in  land  without  verifying  the  transaction  by 
the  appropriate  written  evidence.  It  is  better  for  the  public 
that  a  careless  purchaser  should  be  held  to  strict  proof,  than 
that  the  general  method  of  conveying  land  ordained  by  the 
law  should  be  constantly  frustrated.  Surely,  there  has  been 
time  enough,  since  the  statute  of  frauds,  for  all  of  us  to  learn 
that  the  way  to  convey  land  is  by  writing.  Whoever  de- 
pends upon  anything  else  acts  at  his  peril.  Courts  will,  how- 
ever, give  effect  to  other  metlwds  when  the  evidence  rises  to 
the  high  standard  which  the  subject  matter  demands.  In 
the  present  instance,  there  was  no  abuse  of  discretion  on  the 
part  of  the  presiding  judge;  more  especially  as  it  was  the 
first  new  trial  granted  in  the  case.  There  is  nothing  unreason- 
able in  yielding  to  the  grant  of  a  new  trial,  when  the  judge's 
discretion  is  exercised  for  the  first  time,  even  if,  on  a  nice 
scrutiny  of  the  evidence,  a  reviewing  court  should  deem  the 
verdict  justified.  If  the  evidence  be,  in  truth,  as  strong  as  it 
is  claimed  to  be,  it  may  well  be  trusted  to  win  a  second  ver- 
dict. Let  it  bef  subjected  to  that  test,  and  if  it  succeed  we 
shall  better  understand  its  power,  and  know  better  how  to 
prize  it  at  its  tr,ue  worth. 
Judgment  aifirmed. 


Jennie  M.  Sumner,  plaintiff  in  error,  v8.  Bryan,  Dilling- 
ham &  Company  et  al,,  defendants  in  error. 

1.  The  verdict  in  this  case  was  neither  contrary  to  the  principles  of  justice 
and  equity,  nor  to  the  evidence.     (R  ) 

2.  The  court  is  not  required  to  inform  a  jury  whence  he  derives  the  law, 
whether  from  Pennsylvania  or  Georgia ;  it  is  sufficient  if  the  law  he  gives 
them  in  charge  be  the  law  of  the  case. 

3.  A  deed  though  it  may  be  defectively  executed  and  improperly  recorded,  if 
admitted  without  objection  to  go  to  the  jury,  and  especially  if  its  execu- 
tion be  admitted  in  the  pleadings,  is  evidence ;  and  the  court  does  not  err 
who  declines  to  charge  the  jury  as  to  the  alleged  defective  execution  or  im- 
proper record. 
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4.  Where  the  wife  unites  with  the  husband  in  the  execution  of  a  mortgage, 
or  a  deed  which  becomes  by  agreement  an  equitable  mortgage,  to  secure  a 
debt  by  the  husband  to  his  indorser,  such  indorser  is  not  estopped  by  ac- 
cepting such  de^d,  from  denying  title  in  the  wife  to  the  mortgaged  land. 

5.  Even  if  the  wife's  money  purchased  the  land,  and  the  indorser  for  the 
husband,  credited  him  and  indorsed  for  him  on  the  fs^ith  that  the  land  was 
his,  without  any  notice,  actual  or  coastructive,  that  her  money  paid  for  it, 
and  the  husband  mortgage  it  to  the  indorser,  after  the  record  of  the  vol- 
untary conveyance,  who  has  paid  the  note  since  that  record,  to  provide 
for  its  repayment  to  him,  such  mortgage  is  good  against  any  equity  of  the 
wife  and  will  be  enforced  against  her.  The  record  of  the  deed,  volun- 
untary  on  its  face,  furnishes  no  constructive  notice  of  purchase  money  paid 
by  her,  nor  does  it  put  the  indorser  upon  inquiry  about  the  purchase  money 
so  as  to  affect  him  with  notice. 

6.  A  deed  from  the  husband  to  the  wife  for  love  and  affection,  is  a  voluntary 
settlement,  within  section  1778  of  the  Code,  and  must  be  recorded  within 
three  months  to  vest  title  in  the  wife  against  the  claim  of  a  surety  who  in- 
dorses for  the  husband  before  the  date  of  the  record. 

7.  If  the  husband  mortgage  the  property  so  deeded,  after  the  record,  to  se- 
cure a  debt  due  his  surety,  who  indorsed  for  him  on  the  faith  that  the  land 
was  his  prior  to  the  record,  such  record  not  being  within  the  three  months 
required  by  law,  the  mortgage  is  good,  and  will  bind  the  land  in  equity 
against  the  wife's  title  by  voluntary  deed. 

Husband  and  wife.  Voluntary  settleraent.  Registry. 
Mortgage.  Indorsement.  Charge  of  Court.  Practice  in  the 
Superior  Court.  Estoppel.  Before  Logan  E.  Bleckley, 
Esq.,  Judge  p^o  Aac  vice.  Fulton  Superior  Court.  March 
Term,  1875. 

Reported  in  the  opinion. 

Arnolds,  for  plaintiff  in  error. 

Peeples  &  Howell,  for  defendants. 

Jackson,  Judge. 

This  was  a  bill  brought  by  Mrs.  Sumner  against  Bryan, 
Dillingham  &  Company,  all  of  the  state  of  Pennsylvania  at 
the  timie'of  the  transactions  hereinafter  recited,  and  against 
George  W.  Adair,  the  agent  of  defendants,  living  in  Fulton 
county,  Georgia.     The  bill  alleges  that  the  husband  of  corn- 
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plainant  purchased  certain  lands  in  Fulton  county,  Georgia, 
with  her  money,  and  on  the  29th  of  September  took  a  deed 
to  himself  for  the  lands  so  purchased ;  that  on  the  next  day 
he  made  a  deed  to  her  for  the  said  lands,  whicB  is  voluntary 
on  its  face,  but  was  really  for  value,  as  the  land  was  purchased 
with  her  money;  that  subsequently  to  the  making  of  said 
deed  to  her,  her  husband  became  indebted  to  defendants  in 
the  sum  of  $2,500  00 ;  that  she  was  induced  and  persuaded 
to  unite  with  her  husband  in  giving  a  joint  note  in  lieu  of  the 
$2,500  00,  which  defendants  held  against  her  husband,  and 
to  secure  the  same  by  executing  with  her  husband  certain 
deed?  and  agreements,  amounting  in  law  to  an  equitable  mort- 
gage; that  defendants  agreed  that  these  deeds  were  to  be  re- 
tained in  their  possession  and  not  to  be  recorded  in  Georgia, 
but  in  violation  of  the  agreement  they  had  been  so  recorded, 
and  efforts  were  made  through  George  W.  Adair,  real  estate 
agent  in  Georgia,  to  sell  the  land  and  pay  this  debt;  that  she 
had  been  advised,  and  believed  that  the  note  and  deed  so  given 
by  her  were  void  as  against  her,  and  she  prayed  the  court  so 
to  decree.  Two  deeds  to  her  husband  to  the  lots  of  land  in 
question,  are  exhibited  to  the  bill,  dated  29th  of  September, 
1869,  and  recorded  5th  of  November,  1869,  and  the  volun- 
tary deed  to  herself  from  her  husband,  dated  30th  of  Sep- 
tember, 1869,  and  recorded  11th  of  July,  1870;  and  the  deed 
of  her  husband  and  herself  to  one  of  the  firm  of  defendants, 
dated  18th  of  August,  1870,  and  recorded  16th  of  September, 
1870;  and  an  agreement  between  defendants  and  her  husband, 
dated  the  same  day,  August  18th,  1870,  turning  this  latter 
deed  into  a  mortgage. 

To  this  bill,  which  waived  discovery,  defendants  filed  an 
answer  in  the  nature  of  a  cross-bill  under  our  statute,  making 
the  husband  a  party,  and  alleged  therein  that  in  November, 
1863,  the  husband  of  complainant  came  to  them  in  Pennsylva- 
nia and  showed  them  specimens  of  gold  quartz  which  he  said 
was  off  certain  .lands  he  had  bought  in  Georgia  and  tlmt  he  de- 
sired to  borrow  of  a  bank  located  where  they  resided,  $2,500 
to  complete  the  payment  therefor ;  that  he  desired  them  to 
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indoi-se  his  paper  for  that  sum  to  enable  him  to  pay  for  the 
land ;  that  he  had  dealt  with  them  before,  and  after  much  im- 
portunity on  his  part  and  reluctance  on  theirs,  they  finally 
assented,  and  signed  his  pa])er  as  accommodation  indorsers;  that 
the  note  was  renewed  at  sixty  days,  from  time  to  time,  until 
August  18th  1870,  when  the  bank  refused  to  renew  further, 
and  they  paid  the  note;  that  the  complainant  and  her  hus- 
band made  their  joint  note  for  the  amount  and  executed 
the  deed  to  the  Georgia  lands;  that  the  agreement  ex- 
hibited to  complainant's  bill  did  not  change  the  character  of 
the  deed,  having  reference  to  another  matter ;  they  denied  that 
complainant's  money  paid  for  the  Georgia  lands,  and  required 
her  to  sign  with  her  husband  to  bar  her  right  to  dower,  etc. ; 
and  taking  issue  on  all  the  allegations  in  the  bill,  they  prayed 
that  the  title  to  the  land  be  confirmed  in  them  by  the  decree 
of  the  court,  or,  if  the  pai>ers  amounted  to  a  mortgage  in  tlie 
judgment  of^the  court,  that  a  decree  of  foreclosure  be  made 
and  the  land  sold  and  they  paid  the  said  ^2,500  00  with  in- 
terest thereon.  After  evidence  and  argument,  the  case  was 
submitted  to  the  jury  under  the  charge  of  the  court,  and  a 
verdict  rendered  subjecting  the  land  to  defendant's  claim  and 
providing  for  its  sale,  etc.  Complaincjnt  moved  for  a  new 
trial  on  various  grounds ;  the  new  trial  was  refused,  and  com- 
plainant excepted  and  brought  the  case  here. 

The  facts  are  alx>ut  these :  James  O.  Allen,  the  brother-in- 
law  of  complainant,  swore  that  Mrs.  Sumner  owned  real  estate 
in  New  York,  at  Buffalo ;  got  $10,000  00  for  it ;  her  husband 
brought  it  to  Georgia;  this  was  in  1867 ;  he  then  had  no  means 
of  his  own;  Sumner  loaned  out  this  money  and  collected  it  as 
Mrs.  Sumner's;  the  land  was  bought  in  1868;  payment  was 
not  made  in  this  identical  money ;  Mr.  Sumner  made  the  pay- 
ment ;  at  the  time  the  deed  was  made  $800  00  or  $900  00  was 
unpaid.  This  is  the  substance  of  the  oral  evidence  for  complain- 
ant. No  other  witness  was  sworn  by  her.  The  defendants  were 
all  sworn  and  testified  to  the  facts  set  out  in  their  answer  and 
cross-bill,  and  denied  all  notice  of  the  wife's  interest  in  the 
land,  and  testified  that  the  husband,  after  the  residence  in  Buf- 
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falo,  as  well  as  before,  engaged  in  the  oil  business  in  Pennsyl- 
vania and  broke,  especially  that  he  was  so  engaged  in  1868 
and  1869.  It  was  also  proven  by  ihem  and  by  the  notary  in 
Pennsylvania,  that  the  wife  voluntarily  made  the  deed  to  de- 
fendants with  her  husband,  and  gave  no  notice  of  any  interest 
she  had  in  it. 

1.  The  firat  and  second  grounds  of  the  motion  for  the  new 
trial  are,  that  the  verdict  is  contrary  to  the  principles  of  jus- 
tice and  equity,  and  decidedly  and  strongly  against  the  weight 
of  the  evidence.  We  do  not  think  so.  The  only  evidence 
going  to  show  that  plaintiff's  money  paid  for  the  land  is  that 
of  a  brother-in-law,  nor  does  that  evidence  show  it  conclu- 
sively. It  simply  shows  that  the  husband  had  previously 
obtained  money  belonging  to  her  arising  from  the  sale  of 
lands  of  hers  at  the  north,  but  does  not  show  that  this  money 
or  its  proceeds  actually  went  into  this  land.  When  the  hus- 
band purchased  the  land  in  dispute  he  took  title  to  himself, 
and  the  next  day  made  a  voluntary  deed,  for  love  and  affec- 
tion,, to  her.  The  presumption  is  overwhelming  that  he  paid 
for  it  with  funds  he  considered  his  own.  If  he  did  not,  why 
not  have  the  title  made  directly  to  her  by  the  persons  from 
whom  he  bought?  Why  have  it  made  to  him,  and  why  does 
he  make  it  to  her  the  next  day,  not  for  value,  not  because  her 
money  paid  for  it,  but  because  he  love<l  her,  and  she  was  his 
wife?  To  overcome  so  strong  a  presumption  as  this  arising 
from  the  face  of  the  papers,  the  evidence  should  be  very  strong 
and  clear  to  change  the  whole  character  of  the  papers  and  give 
them  the  effect  of  an  entirely  new  contract.  Especially  in 
dealings  between  husband  and  wife  should  such  evidence  be 
clear  and  convincing;  and  the  testimony  of  only  one  witness, 
and  he  a  relative,  to  the  effect  that  her  husband  had  means  of 
hers  on  hand  a  short  time  prior  to  the  sale,  is  not  clear  and 
convincing  tO'Our  minds.  On  the  other  hand,  it  is  shown 
that  the  husband  procured  the  indoraement  of  defendants  to 
borrow  from  a  bank  in  Pennsylvania  money  to  pay  for  the 
land  in  dispute,  and  clouds  of  doubt,  to  say  the  least,  are  cast 
over  the  question  whether  the  money  he  had  before,  purport- 
VOL.  Liv.  40. 
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ing  to  belong  to  her,  was  not  liis,  and  spent  by  him  in  Penn- 
sylvania. Besides,  it  would  have  been  quite  easy  for  the 
husband  and  wife  to  have  been  sworn  on  the  trial,  and  to 
have  said  on  oath  before  the  jury  whose  money  it  was,  hers  or 
his,  and  to  have  cleared  aw^y  all  the  fog  that  enoom passed 
the  transaction.  The  record  does  not  show  that  either  of 
tliem  was  sworn,  nor  does  it  disclose  any  reason  why  they 
were  not;  and  the  presumption  arising  from  the  written  proof 
is  much  strengthened  by  their  lips  thus  voluntarily  sealed  and 
silent.  The  evidence,  to  our  minds,  is  just  the  reverse  of  the 
allegation  in  the  motion  for  the  new  trial.  It  strongly  ami 
decidedly  supports  the  verdict  We  are  equally  clear  tliat 
the  verdict  is  not  against  the  principles  of  equity  and  justice. 
The  entire  transaction  looks  fraudulent  on  the  part  of  com- 
plainant and  her  husband.  The  deeds  to  the  husband  are 
recorded  within  a  month  from  their  execution.  His  deed  to 
his  wife  is  pocketed,  or  in  her  private  possession  for  ten 
months.  In  a  few  days  after  the  deeds  to  himself  are  made 
and  recorded,  and  with  that  to  his  wife  conoealeil,  he  induces 
the  defendants  to  indorse  his  paper  to  buy  this  land,  or  rather 
to  pay  for  it.  He  actually  induces  them  to  think  that  he  has 
bought  lands  abounding  in  the  precious  metal,  and  exhibits 
to  them  specimens  of  the  ore.  On  the  part  of  the  husband 
the  fraud  is  glaring.  How  is  it  with  the  wife?  It  is  tme, 
she  does  not  go  with  the  husband  to  borrow  the  money,  nor 
is  she  present  when  the  ore  is  exhibited,  but  voluntarily  after- 
wards she  unites  in  the  deed  to  secure  the  defendants  in  the 
loan  thus  fraudulently  obtained.  She  is  silent  then  as  to  any 
title  in  herself;  and  participates  in  the  impression  which  her 
husband  has  produced,  that  the  land  is  his,  and  that  the  state- 
ment he  has  made  all  the  while  to  the  defendants  is  the  truth. 
Thus  uniting  with  him  in  the  last  act  of  this  drama  of  decep- 
tion, is  it  not  probable  that  she  was  behind  the  curtain  all  the 
time?  At  all  events,  as  she  failed  to  appear  before  the  jury 
on  the  trial  and  explain  the  part  she  took  in  the  transaction, 
we  cannot  conclude  that  the  principles  of  justice  and  equity 
have  been  handled  with  much  rudeness  by  the  jury.    Such 
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being  our  opinion  on  the  merits  of  this  cause,  we  should  hes- 
itate to  grant  a  new  trial,  even  if  the  court  ha<l  committed 
errors  in  his  charge  to  the  jury ;  but  the  law  requiring  us  to 
notice  all  the  questions  made  in  the  record,  let  us  look  for  a 
moment  at  these  assignments  of  error. 

2.  We  do  not  think  that  the  court  erred  in  refusing  to 
charge  "that  the  law  of  Georgia  governs  this  case,  as  this 
deed  or  mortgage  was  made  to  be  executed  here."  It  is  the 
duty  of  the  court  to  give  to  the  jury  the  law  of  tlie  case,  but 
he  need  not  state  from  what  source  he  derives  it. 

3.  Nor  do  we  think  that  the  court  erred  in  refusing  to  charge 
that  "the  deed  or  mortgage  of  Sumner  and  wife  to  Bryan, 
Dillingham  &  Company  was  only  witnessed  by  one  witness, 
and  not  executed  as  a  deed  out  of  the  state  of  Georgia  is  re- 
quired by  the  laws  of  Georgia."  No  objection  was  made  to 
the  admissibility  of  the  deed,  and  comptaiuant  admitted  its 
execution  in  her  bill,  and  exhibited  it  thereto.  She  is  es- 
topped from  having  the  charge  requested  by  failing  to  object 
to  the  deed  when  tendered,  and  by  admitting  its  execution  in 
her  pleadings. 

4.  We  do  not  think  the  court  erred  in  refusing  to  charge 
"that  after  Bryan,  Dillingham  &  Company  accepted  the  deed 
or  mortgage  from  Mrs.  Sumner,  they  were  estopped  from  deny- 
ing that  the  property  belonged  to  her."  The  fact  is,  that  she 
signed  the  deed  with  her  husband  ;  they  accepted  it  from  her 
husband,  and,  according  to  their  version,  she  signed  to  bar 
her  right  of  dower,  etc.  The  case  is  not  a  naked  (ase  of  ac- 
ceptance of  the  deed  from  her.  All  the  surroundings  were 
proper  circumstances  to  be  considered  by  the  jury,  and  the 
request,  if  charged  in  the  language  requested,  would  have 
misled  them. 

5.  Nor  do  we  think  the  court  erred  in  refusing  to  charge 
"  that  the  question  of  notice  to  Bryan,  Dillingham  &  Company, 
of  the  deed  of  Mrs.  Sumner,  would  not  affect  her  rights  if  the 
land  was  paid  for  by  Mrs.  Sumner's  money."  The  reverse  of 
this  request  was  ruled  by  this  court  in  the  cases  of  Moy^  m. 
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WoierSy  51  Georgict,  15,  and  Bryan  &  Hunter  vs.  King,  Ibid., 
291. 

6,  7.  But  the  main  question  in  the  case  and  that  most  re- 
lied upon  by  the  plaintiff  in  error,  is  whether  the  charge  of  the 
court  to  this  effect  be  law ;  that  thougli  the  wife's  money  pur- 
chased the  land,  yet  if  defendants,  before  there  was  any  record 
of  the  husband's  deed  to  her,  credited  the  husband  by  indors- 
ing for  him  on  the  faith  of  this  property  and  afterwards  paid  the 
debt  and  took  a  mortgage  from  him  on  this  land  to  secure  its 
repayment,  such  a  transaction  would  bind  the  land  for  this 
debt,  though  tlie  payment  by  the  indorsers  and  the  mortgage 
took  place  aft^r  the  record  of  the  voluntary  deed,  provided 
defendants  had  no  notice  that  it  was  the  wife's  money  which 
paid  for  the  land.  Section  1778  of  our  Code  provides  that  a 
voluntary  settlement  by  tlie  husband  on  the  wife  must  be  re- 
corded in  three  months,  and  in  case  of  non-residents,  in  the 
county  where  the  property  is.  Otherwise  the  title  shall  not 
be  good  against  purchaser,  creditor  or  surety,  who  bona  fide, 
and  without  notice,  may  become  such  before  the  actual  record- 
ing of  the  same.  These  defendants  became  sureties  fc»r  the 
husband  while  this  voluntary  deed  was  in  the  pocket  of  the 
husband  and  before  he  had  recorded  it,  and  he  had  not  re- 
corded it  until  the  three  months  allowe<l  by  law  had  expired. 
It  is  clear,  therefore,  that  the  wife  got  no  title  in  this  case  as 
against  these  sureties  by  this  voluntary  deed,  because  of  the 
.  failure  to  record  the  same  within  three  months  from  the  dote 
of  its  execution.  But  it  is  said  that  the  deed  was  not  volun- 
tary, but  for  value.  To  bind  these  defendants  in  such  a  case 
as  that,  it  is  necessary  that  they  should  have  had  notice  that 
the  deed  was  for  value.  This  principle  was  distinctly  ruled 
by  this  court  in  Moye  vs.  Waters,  before  quoted.  There  the 
court  says  that  "  the  mere  fact  that  property  is  purchased  by 
one  and  paid  for  with  the  money  of  another,  does  not  vest  the 
title  to  such  property  as  against  third  persons  in  the  one 
whose  money  paid  for  it.  *  *  *  There  must  be  notice  of  such 
an  equity  before  it  can  avoid  a  title  otherwise  good."  True 
that  was  the  case  of  a  purchaser  and  this  that  of  a  mortgagee ; 
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but  the  mortgagee  stands  on  the  same  footing  with  the  pur- 
chaser: 41  Georgialieport8,202;37  Ibid,,392.  The  question 
then  iSy  did  these  mortgagees  have  notice?  They  certainly 
had  no  actual  notice ;  the  proof  shows  none,  and  the  jury 
found  none.  Nor  did  they  have  any  constructive  notice. 
Mark,  the  notice  must  be  that  the  wife's  money  paid  for  the 
land.  The  record  is  of  a  voluntary  deed — of  a  gift — with 
no  hint  in  it  that  her  money  paid  for  the  land.  Therefore 
this  record  furnishes  no  constructive  notice  to  the  defendants; 
hence^  there  is  no  notice  of  any  sort  shown  to  them,  and  they  are 
innocent  mortgagees  for  value  without  notice.  The  jury  so 
found  and  they  found  right.  The  court  submitted  the  ques- 
tion of  notice  fairly  to  them  in  the  charge  complained  of,  and 
we  have  no  fault  to  find  either  with  the  charge  or  the  verdict. 
See,  also,  7  Georgia  Repoiis^  534 ;  10  Ibid.^  356 ;  16  Ibid., 
Ill,  112 ;  37  Ibid.,  332 ;  41  Ibid.,  202,  and  61  Ibid.,  291. 
Judgment  affirmed. 


In  the  matter  of  Isaac  Russell,  plaintiff  in  error. 

A  justice  of  the  peace  is  not  liable  to  be  attached  by  the  superior  court,  as  in 
contempt,  for  taking  the  affidavit  of  a  prisoner  brought  before  him  by  the 
jailor,  even  though  such  prisoner  was  confined  in  the  jail  under  sentence 
from  the  court,  and  was  removed  therefrom  without  its  authority.  The 
action  of  the  justice  was  not  as  an  officer  of  the  superior  court. 

Justice  of  tiie  peace.     Contempt.     Before  Judge  Tomp- 
kins.    Chatham  Superior  Court.     February  Term,  1875. 

Reported  in  the  decision. 

Jackson,  Lawton  &  Basinger,  for  plaintiff  in  error. 

Walter  G.  Charlton,  solicitor  general  pro  tern.,  for  tiie 
state. 
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Warner,  Chief  Justice. 

It  appeai-8  from  the  record  and  bill  of  exceptions  in  this 
case,  that  one  George  Manning  was  confined  in  the  common 
jail  of  Chatham  county,  under  a  sentence  of  the  8U|>erior 
court,  and  that  said  Manning  was  carrieil  to  the  ofBce  of 
Russell,  the  plaintiff  in  error.  The  court  granted  a  rule  call- 
ing u|)on  said  Eussell  to  show  cause  (assuming  that  he  was  an 
officer  of  the  court,)  wliy  he  should  not  be  attached  for  con- 
tempt. The  respondent  filed  his  answer  to  the  rule,  (which 
does  not  appear  to  have  been  controverted,)  in  which  he 
stated,  that  in  the  transaction  referred  to  in  the  rule,  he  was 
acting  in  his  official  capacity  as  a  justice  of  the  peace,  but  de- 
nied that  in  so  acting  he  was  an  officer  of  the  superior  court, 
so  as  to  render  him  amenable  to  that  court  to  be  punished  for 
contempt  thereof;  that  he  believed  himself  to  be  in  the  legiti- 
mate discharge  of  his  duty  as  a  justice  of  the  peace;  that  he 
assumed  no  power  or  authority  whatever  in  taking  said 
George  Manning  from  the  common  jail  of  Cliatham  county; 
that  he  understood  Manning  to  be  in  the  custody  of  the  law 
and  of  the  jailor  of  said  county  when  he  was  brought  to  his 
office;  that  respondent  simply  took  his  affidavit,  as  he  was 
required  by  the  laws  of  the  state,  and  had  no  idea  whatever 
that  he  was  in  anywise  interfering  witii  the  authority  or  or- 
ders of  the  judge  of  tlie  superior  court,  and  that  the  said  Man- 
ning, as  respondent  understood,  was  taken  back  to  the  com- 
mon jail  of  Chatham  county,  where  he  now  is.  Thereui>on 
the  court  rendered  the  following  judgment:  '*It  is  ordered, 
considered  and  adjudged,  that  Isaac  Russell,  justice  of  the 
peace,  do  pay  the  sum  of  $10  00,  and  then  stand  purged  of 
contempt  of  this  court,  and  in  default  of  payment  thereof, 
that  he  be  committed  to  the  common  jail  of  Chatham  county 
until  such  fine  of  $10  00  is  paid."  To  which  judgment  of 
the  court  the  respondent,  Russell,  excepted. 

The  constitution  of  the  state  declares  that  the  power  of  the 
courts  to  punish  for  contempt  shall  be  limited  by  legislative 
acts.   The  power  of  the  courts  in  this  state  to  punish  for  con- 
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tempt,  is  limited  by  the  4711th  section  of  the  Code,  "to  the 
misbehavior  of  any  person  or  persons  in  tlie  presence  of  the 
said  courts,  or  so  near  thereto  as  (o  obstruct  the  administration 
of  justice,  the  misbehavior  of  any  of  the  officers  of  said  courts, 
in  their  official  transactions,  and  the  disobedience  or  resistance 
by  any  officer  of  said  courts,  party,  juror,  witness,  or  other 
person  or  persons,  to  any  lawful  writ,  process,  order,  rule,  de- 
cree, or  command  of  the  said  courts."  Was  the  respondent, 
when  he  took  the  affidavit  of  Manning,  the  prisoner,  who  was 
brought  before  him  in  his  office,  as  a  justice  of  the  peac-e,  act- 
ing as  an  officer  of  the  superior  court,  witliin  the  true  intent 
and  meaning  of  the  foregoing  section  of  the  Code,  so  as  to 
subject  him  to  the  punishment  of  that  court  for  contempt  ? 
By  the  3961st  section  of  the  Code,  justices  of  the  peace  and 
constables  are  so  far  recognized  as  officers  of  the  superior 
court  as  to  subject  them  to  be  ruled  in  that  court  in  the  same 
manner  as  sheriffs,  when  they  neglect  or  refuse  to  pay  over 
money  which  they  have  received  or  collected  in  their  official 
capacity;  that  is  the  extent  of  their  recognition  as  officei-s  of 
the  superior  court,  and  it  required  a  legislative  enactment  to 
do  that,  which  cannot  fairly  be  construed  beyond  the  terms 
thereof.  In  our  judgment  the  superior  court  had  no  legal 
power  or  authority,  under  the  constitution  and  laWs  of  this 
state,  to  punish  the  respondent  for  contempt  of  that  court,  on 
the  statement  of  facts  disclosed  in  the  record,  it  not  appearing 
that  the  respondent  had  anything  to  do  with  the  removal  of 
the  prisoner,  Manning,  from  the  jail. 

Let  the  judgment  of  the  court  below  be  reversed. 


Francina  S.  Porter,  plaintiff  in  error,  v«.  Joseph  Allex, 
administrator,  <lefendant  in  error. 

1.  If  sections  2657  and  2660  of  the  Code,  in  so  far  as  they  treat  of  dispens- 
ing with  actual  delivery,  are  not  confined  to  gifts  of  personalty,  they  are, 
at  all  events,  inapplicable  to  a  bill  founded  on  section  3189,  to  enforce  a 
voluntary  agreement  for  the  conveyance  of  land,  where  the  bill  charges 
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actual  delivery  of  possession,  and  where  the  evidence  relates  alone  to  that 
kind  of  delivery.  The  burden  is  upon  the  party  asserting  a  gift  to  prove 
it  as  pleaded. 

2.  Where  a  bill  for  specific  performance  does  not  aver  a  purchase,  but  only 
a  gift  with  possession  on  a  good  and  meritorious  consideration,  followed  by 
valuable  improvements  made  on  the  faith  thereof,  it  is  not  competent  to  de- 
cree performance  on  the  basis  of  an  original  agreement  for  value  instead  of  a 
voluntary  agreement.  Valuable  consideration  for  the  agreement  is  not  in- 
volved in  such  a  bill ;  and  value  realized,  collaterally  in  other  transactions, 
by  the  donor,  whether  from  the  donee  or  her  kindred,  is  to  be  regarded  only 
in  so  far  as  it  may  have  contributed  to  form  in  the  donor  a  motive  to  the 
gift,  or  in  the  donee  some  meritorious  claim  upon  the  donor's  bounty. 

3.  To  entitle  the  donee  to  have  such  a  gift  perfected  by  a  conveyance,  it  is 
not  indispensable  that  there  should  be  relationship  by  blood  between  her 
and  the  donor. 

4.  Slight  improvements  and  of  small  value,  provided  they  are  substantial  and 
permanent  in  their  nature,  beneficial  to  the  freehold,  and  such  as  none  bat 
an  owner  would  ordinarily  make  upon  the  estate  under  like  circumstances, 
may  constitute  the  improvements  contemplated  by  the  statute:  Code,  sec- 
tion 3189;  but  whether  slight  or.  extensive,  they  will  not  serve  unless  of 
real  value,  nor  unless  they  are  made  by  or  for  the  donee  pending  her  pos- 
session, and  upon  the  faith  of  the  parol  gift  sought  to  be  set  up  and  enforced 
by  the  bill. 

5.  What  conditions  must  exist  in  order  to  entitle  a  party  to  call  upon  a  court 
of  equity  to  enforce  the  performance  of  a  voluntary  agreement,  are  fully 
defined  in  section  3189  of  the  Code,  and  therefore  the  test  of  the  right  k 
whether  these  conditions  are  established,  and  not  whether  there  has  been 
such  a  part  performance  as  would  render  it  a  fraud  in  the  donor  not  to  exe- 
cute the  agreement. 

6.  Declarations  of  the  donor  made  after  the  time  of  the  alleged  gift,  and 
while  the  donee  was  in  possession,  are  not  admissible  to  disprove  the  gift, 
although  other  declarations  admitting  the  gift  are  in  evidence  for  the  donee. 

7.  An  offer  by  the  donor,  made  on  the  premises,  to  rent  a  portion  of  the  land 
to  a  former  tenant  for  the  succeeding  year,  is  in  the  nature  of  an  act  of  own- 
ership, and  is  therefore,  though  dating  after  the  time  of  the  alleged  gift, 
admissible  in  evidence,  to  be  regarded  or  not  by  the  jury  according  as  they 
may  believe  it  accompanied  with  acutal  possession  in  the  donor  or  not. 

8.  A  marriage  contract  between  the  donor  and  his  wife,  the  aunt  of  the 
donee,  covering  a  considerable  estate  belonging  to  the  wife,  and  reserving 
to  her  a  power  of  disposing  of  it  by  deed  or  will ;  the  fact  that  she  made 
no  will  but  left  the  husband  to  inherit  her  property ;  the  fact  that  shortly 
before  her  death,  and  before  the  time  of  the  alleged  gift,  she  urged  the  hus- 
band to  give  to  her  niece  (the  donee,)  a  plantation,  saying  that  she  wanted 
her  to  have  a  home ;  and  the  fact  that  in  response,  the  husband  stated  he 
intended  to  fit  up  the  property  which  is  now  claimed  in  this  suit,  and  give 
it  to  the  niece  before  long,  are  all  competent  evidence  as  tending  to  show 
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the  probability  and  fitness  of  the  alleged  gift — means  and  motive  on  the 
one  side,  and  merit  on  the  other;  more  especially,  as  the  donor  and  his  wife 
had  no  children  of  their  own,  and  had  brc»ught  up  the  donee  in  their  family 
from  early  childhood,  he  having  for  her  a  strong  affection  and  treating  her 
as  a  daughter. 

9.  Services  done,  favors  I  estowed,  or  gifts  made,  by  the  donor  to  the  donee's 
parents  and  their  other  children,  are  not  admissible  in  evidence  to  disprove 
the  alleged  gift  to  the  donee  herself;  the  facts  of  the  case  suggesting  noth 
ing  to  warrant  the  inference  that  the  donor  would  be  the  less  inclined  to 
make  a  provision  for  her  because  of  what  he  had  done  for  her  relations,  but, 
on  the  contrary,  showing  much  stronger  motives  to  a  generous  treatment  of 
her  than  of  them. 

10.  The  donee,  though  the  party  complainant  in  the  bill,  and  notwithstanding 
the  death  of  the  donor,  is  a  competent  witness  in  rebuttal  to  contradict  the 
testimony,  not  only  of  the  administrator,  (defendant  in  the  bill)  but  of  other 
witnesses,  as  to  conversations  had  with  the  donee  after  the  donor's  death. 

11.  The  husband  is  a  competent  witness  for  his  wife  to  support  her  claim  to 
property  in  a  civil  suit. 

Gifts.  Delivery.  Specific  performance.  Consideration. 
Declarations.  Evidence.  Witness.  Husband  and  wife.  Be- 
fore Judge  Hall.  Meriwether  Superior  Court.  November 
Term,  1874. 

Francina  S.  Porter  filed  her  bill  against  Joseph  Allen,  as 
administrator  of  Isaac  Cheney,  deceased,  which,  with  an 
amendment  tliereto,  presented,  in  substance,  the  following 
facts : 

On  or  about  September  9th,  1872,  Cheney,  who  was  the 
owner  of  the  Chalybeate  Springs  property,  in  Meriwether 
county,  covering  six  hundred  and  forty-four  acres  of  land, 
more  or  less,  and  of  all  the  personalty  therewith  connected, 
for  a  meritorious  consideration,  natural  love  and  affection, 
made  a  parol  gift  of  the  same  to  complainant,  by  saying  to 
her,  in  the  presence  of  Mrs.  Louisiana  L.  I-iove,  John  J.  Col- 
lier and  Charles  T.  Porter,  "I  give  to  you  the  Chalybeate 
Springs  proi)erty,  and  appurtenances,  and  furniture  belonging 
to  it.''  He  then  delivered  to  complainant  the  possession 
thereof.  After  said  gift,  Cheney  ceased  to  exercise  any  do- 
minion over  said  property,  but  relinquished  the  same  to  com- 
plainant and  her  husband.  On  the  faith  of  this  gift,  she  and  her 
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8ai<I  husband  made  valuable  improvements  upon  the  property, 
to  the  amount  of  $1,000  00,  or  other  large  sum.  Complain- 
ant was  the  niece  of  Cheney's  wife;  was  raised  and  educated 
by  him,  and  was,  in  fact,  treated  as  his  child,  he  having  no 
children  of  his  own.  He  exhibited!  towards  her  the  affection 
of  a  father,  and  she  reciprocated  the  devotion  of  a  child. 

Mrs.  Cheney,  at  the  time  of  her  marriage,  possessed  prop- 
erty to  the  amount  of  $40,000  00,  the  right  to  disiK)se  of 
which  by  will  she  reserved  by  marriage  contract.  About  one 
month  before  her  death,  during  her  last  illness,  she  appealed 
to  her  husband  to  make  a  provision  for  complainant,  and  he, 
in  the  presence  of  witnesses,  promised,  at  an  early  date,  to 
transfer  to  complainant  the  Chalybeate  Springs  property.  On 
account  of  this  promise,  Mrs.  Cheney  refrained  from  devising 
to  complainant  her  own  separate  estate,  or  at  least  so  much 
thereof  as  would  have  been  equal  in  value  to  the  property 
aforesaid.  This  constituted  a  strong  moral  obligation  upon 
Cheney  to  give  to  complainant  said  property,  and  was  a  valu^ 
able  and  meritorious  consideration  for, the  aforesaid  gift. 

After  the  completion  of  the  education  of  complainant,  she 
returned  to  the  family  of  Cheney,  and  devoted  herself  to  the 
charge  of  his  domestic  affairs  and  to  ministering  to  the  wants 
of  his  invalid  wife.  During  the  years  that  he  had  the  man- 
agement of  the  springs,  she  assisted  in  entertaining  •  such 
young  ladies  as  were  visitors  there,  and  in  the  general  man- 
agement of  the  domestic  department  thereof.  These  services 
were  valuable  to  Cheney,  were  appreciated  by  him,  and  con- 
stituted an  inducement  to  said  gift. 

Cheney  died  in  December,  1872,  intestate,  leaving  no  wife 
or  children  or  representatives  of  children.  His  wife  died 
several  months  previous  thei*eto.  He  left  real  estate  in  the 
county  of  Talbot,  which  he  acquired  by  virtue  of  his  marital 
rights,  of  the  value  of  $25,000  00,  and  also  personal  pro|)erty 
of  great  value.  The  defendant  procured  letters  of  adminis- 
tration upon  his  estate,  and  has  commenced  an  action  of  eject- 
ment for  the  Chalybeate  Springs  property  against  complain- 
ant, her  husband,  and  their  tenants. 
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Waiving  all  discover}',  complainant  prays  that  the  afore- 
said action  of  ejectment  be  enjoined;  that  the  defendant  be  re- 
strained from  interfering  with  her  possession  of  the  property 
aforesaid ;  that  he  be  specifically  decreed  to  convey  to  her  by 
proper  instrument  tlie  title  to  the  same,  and  that  she  may 
have  such  further  relief  as  the  nature  of  her  case  may  require. 

The  answer  of  defendant  was,  in  brief,  as  follows:  Admits 
tliat  Cheney  was  the  owner  and  in  possession  of  the  property  in 
controversy  on  September  9th,  1872,  which  he  alleges  to  be 
of  the  value  of  $20,000  00,  constituting  about  one-half  of 
the  intestate's  estate ;  denies  that  Cheney,  on  that  day,  or  at 
any  other  time,  gave  said  property  to  complainant  by  verbal 
gift  or  in  any  other  manner,  or  that  he  ever  placed  her  in  pos- 
session of  the  same  under  saitl  pretended  gift;  alleges  that  said 
property  was  rented  to  one  Harris  during  the  year  1872,  but  in 
the  mouth  of  August  the  contract  was  cancele<I,and  Cheney  then 
placed  complainant  and  her  husband  in  possession  thereof,  as 
his  agents,  for  the  purpose  of  taking  care  of  the  same;  ad- 
mits that  the  intestate  left  neither  v/ife  nor  children,  nor  tho 
representatives  of  children,  but  asserts  that  his  next  of  kin 
are  nine  brothers  an<l  sisters,  and  the  representatives  of  two 
deceased  sisters,  and  that  most  of  his  sisters,  and  the  children 
of  those  dead,  are  in  indigent  circumstances. 

Soon  afl^r  the  death  of  the  intestate,  John  L.  Cheney, 
Aquilla  J.  Cheney  and  this  defendant,  obtained  temporary 
letters  of  administration  upon  his  estate,  and  at  the  March 
term,  1873,  of  the  court  of  ordinary  of  Talbot  county,  per- 
manent letters  issued  to  the  latter.  Ui)on  the  grant  of  the 
temporary  letters  aforesaid  the  defendant  and  his  associates 
went  to  the  property  in  controversy  for  the  purpose  of  taking 
l>os8ession  thereof.  The  ol)jt*ct  of  their  visit  being  explained 
to  the  husband  of  complainant,  he  manifested  great  concern, 
and  inquired  if  it  was  intended  to  turn  him  out,  remarking 
that  if  it  was  done  he  was  ruined.  In  consideration  of  his 
distress  and  of  the  kind  feelings  entertained  by  the  defendant 
and  his  associates  to  him  and  the  complainant,  they  proposed 
to  rent  to  them  for  the  year  1873,  the  private  residence  at  the 
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springs  formerly  occupied  by  the  intestate,  the  store- house  and 
all  the  plantation  with  the  exception  of  about  twenty  acres, 
asking  In  retuiyi  only  that  they  would  give  their  personal  ser- 
vices in  taking  care  of  the  property.  This  proposition  was 
accepted,  apparently  with  gratitude,  complainant's  husband 
stating  that  if  he  was  successful  in  the  management  of  the 
property  it  would  be  worth  to  his  wife  about  as  much  as  one 
share  of  the  estate.  On  the  following  morning  this  contract 
was  reduced  to  writing,  an  additional  clause  added,  to  the  effect 
that  Charles  T.  Porter,  complainant's  husband,  was  to  be  paid 
$200  00  for  the  completion  of  certain  repairs  and  improve- 
ments upon  a  store-house,  which  had  already  been  commenced 
by  him,  and  signed  by  the  respective  parties  thereto.  This 
instrument  was  then  placed  in  the  iron  safe  at  the  hotel,  to 
which  Porter  and  this  defendant  each  had  a  key.  A  copy  is 
not  hereto  attached  bei^ause  defendant  is  refused  access  to  said 
safe.  This  contract  was  explained  to  complainant  and  she 
made  no  objection  thereto,  but  professed  to  be  thankful  for 
what  the  defendant  and  his  associates  had  done  for  her.  She 
set  up  no  title  of  any  kind  in  herselC  She  stated  that  she 
knew  her  uncle  Cfheney  would  have  given  her  something  if 
he  had  died  in  his  right  mind.  Under  this  contract  between 
defendant  and  his  associates  and  Charles  T.  Porter,  the  latter 
fraudulently  obtained  possession  of  the  entire  pro|>erty. 

As  to  the  improvements  placed  upon  said  property  aderthe 
date  of  the  pretended  gift,  defendant  alleges  them  to  have 
been  of  the  most. trivial  character,  to-wit:  the  removal  of  the 
body  of  an  old  store-house  which  said  Porter  stated  to  de- 
fendant he  did  as  the  agent  of  Cheney.  This  defendant  and 
bis  associates  agreed  to  pay  to  him,  at  his  request,  $200  00  as 
compensation  for  said  removal,  and  for  the  completion  of  said 
building.  Beyond  this  the  improvements  were  only  such  as 
were  absolutely  necessary  for  the  cultivation  of  the  land,  and 
at  a  high  valuation,  not  worth  $100  00. 

Defendant  admits  the  relationship  by  affinity  of  complain- 
ant to  the  intestate;  also  that  Cheney  received  a  handsome 
property  by  his  marriage ;  also  that  he  took  complainant  when 
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ten  or  twelve  yeare  of  age  and  educated  and  supported  her, 
but  denies  that  he  entertained  towards  her  the  affection  of  a 
parent  to  a  child.  From  his  conduct  in  another  instance  de- 
fendant suggests  that  he  would  have  given  to  her,  in  addition 
to  her  education  and  support,  $1,000  00  if  he  had  not  previ- 
ously done  so.  But  to  suppose  that  he  would  have  given  her 
the  property  in  controversy,  constituting  one-half  of  his  estate, 
would  be  to  charge  him  with  not  being  just,  for  it  would  liave 
left  him  unable  to  have  paid  his  debts. 

Denies  the  charges  as  to  the  service's  rendered  by  complain- 
ant in  the  management  of  the  springs,  and  in  attention  to  her 
sick  aunt,  Mrs.  Chene)^ ;  admits  that  Cheney  left  a  consider- 
able estate  in  Talbot  county,  but  alleges  that  the  lands  there 
only  sold  for  $4,400  00,  but  the  precise  amount  of  the  proceeds 
of  the  sale  of  the  personalty  he  is  unable  to  state.  Charges 
that  if  such  false  and  fraudulent  claims  as  this  are  allowed, 
the  estate  will  prove  insolvent.  Defendant  also  pleads  the 
statute  of  frauds. 

He  further  alleges  that  the  property  in  controversy  is  worth 
for  rent,  annually,  the  sum  of  82,500  00;  that  his  inti'state 
died  in  possession  thereof,  and  that  defendant  is  therefore  en- 
titled to  recover  the  same,  with  rents,  for  the  purposes  of  ad- 
ministration. 

Insisting  upon  those  matters,  by  way  of  cross-bill,  and 
waiving  all  discovery,  he  prays  that  the  complainant  may  be 
decreed  to  surrender  the  possession  of  the  aforesaid  premises, 
to  account  for  mesne  profits,  and  that  he  may  have  such  other 
relief,  etc. 

To  the  cross-bill,  complainant  replied,  in  substance,  as  fol- 
lows: She  denies  that  Cheney's  estate  will  be  insolvent  if  it 
loses  the  property  in  controversy,  but  alleges  that  after  the 
payment  of  al|  debts  there  will  be  a  large  surplus  for  distri- 
bution. She  denies  that  such  proi)erty  is  worth  $2,600  00, 
annually,  for  rent,  but  asserts  the  same  to  be  worth  not  more 
than  $500  00  per  annum.  Denies  that  Clieney  die<I  in  pos- 
session of  the  same,  and  asserts  that  the  possession  thereof 
was  in  her  under  the  gift  aforesaid.     Alleges  the  improve- 
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ments  placed  on  the  pro|)erty  to  have  been  reasonably  worth 
$1,500  00. 

The  evidence  introdnced  upon  the  trial  was  voluminous. 
It  is  omitted  here  as  unnecessary  to  an  understanding  of  the 
decision  beyond  what  is  set  forth  in  the  motion  for  a  new  trial. 

The  jury  found  for  the  complainant,  and  directed  that  the 
property  in  controversy  be  conveyed  to  her  by  the  defendant 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds,  to-wit: 

1st,  2d,  3d,  4th,  5th.  Because  the  verdict  was  contrary  to 
the  evidence,  law,  and  charge  of  the  court. 

6tlK  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: "The  burden  is  on  the  complainant  to  prove  that  Isaac 
Cheney  made  the  gift  alleged  in  tlie  bill.  To  constitute  a 
valid  gift,  there  must  be  intention  to  give  by  the  donor,  ac- 
ceptance by  the  donee,  and  delivery  of  the  article  given,  or 
some  act  accepted  by  the  law  in  lieu  thereof;  if  the  donation 
be  of  substantial  benefit,  the  law  presumes  aoeeptance,  unless 
the  contrary  be  shown.  Actual  manual  delivery  is  not  essen- 
tial to  the  validity  of  a  gift.  Any  act  which  indii*ates  a  re- 
nunciation of  dominion  by  the  donor,  and  the  transfer  of  do- 
minion to  the  <lonee  is  constructive  delivery." 

7th.  Because  the  court  refused  to  allow  defendant  to  prove 
by  Dr.  J.  L.  Cheney,  and  others,  that  they  heard  Mr.  Cheney 
say,  a  short  time  before  he  started  to  Florida,  that  he  was  go- 
ing to  return  in  time  to  attenci  the  sheriff's  sale  in  Talbot 
county,  on  the  fii*st  Tuesday  in  December,  1872,  and  pur- 
chase the  Ste[)henson  place  as  a  home  for  Mrs.  Porter. 

8th.  Because  the  court  refused  to  allow  defendant  to  prove 
by  James  Woodard,  conversations  had  with  Mr.  Cheney  at 
the  springs  in  October,  1872,  in  which  Cheney  said  that  he 
wanted  Woodard  to  remain  with  him  at  the  place  next  year, 
and  that  he  intended  to  run  the  springs  in  1873. 

9th.  Because  the  court  refused  to  allow  defendant  to  prove 
by  John  Warner  that  he  heard  Cheney  say,  in  October,  1872, 
that  he  intended  to  run  the  springs  in  1873. 

10th.  Because  the  court  refused  to  allow  defendant  to  prove 
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by  Dr.  Pope  that,  in  November,  1872,  lie  heard  Mr.  Cheney 
say  that  he  was  going  to  take  cliarge  of  the  springs,  and  refit 
them;  that  he  considered  them  his  most  valuable  property; 
and  invited  him  to  come  there  with  his  family,  in  the  sum- 
mer of  1873. 

11th.  Because  the  court  charged  the  jury  as  follows:  *'The 
complainant  claims  that  there  was  a  valuable  consideration 
for  the  gift;  she  claims  that  she  rendered  valuable  services  to 
Mr.  Cheney,  in  waiting  on  and  caring  for  his  wife.  If,  from 
the  evidence,  you  believe  that  complainant  rendered  services 
for  Cheney  in  waiting  upon  and  caring  for  his  wife,  and  if 
you  believe  from  the  evidence,  that  in  consideration  of  such 
services,  Mr.  Cheney  gave  the  springs  to  complainant,  and 
she  went  into  possession  under  the  gift,  and  if  you  believe 
from  the  evidence  that  such  compensation  was  not  inadequate, 
the  complainant  would  be  entitled  to  specific  performance. 
But  if  you  believe  from  the  evidence  that  Mr.  Cheney  did  not 
give  the  springs  place  to  complainant,  or  if  he  did  give  it,  that 
complainant  did  not  render  the  services,  or  if  she  did,  that 
the  gift  was  not  made  by  Mr.  Cheney  in  consideration  thereof, 
or  if  it  was,  that  such  consideration  was  inadequate,  the  com- 
plainant would  not  be  entitled  to  a  specific  performance  of  the 
gift  thus  maile,  unless  it  is  founded  on  some  other  consider- 
ation.'^ 

12th.  Because  the  court  refused  lo  allow  defendant  to  prove 
by  James  Vernay,  that  on  the  30th  of  October,  1872,  he  en- 
tered into  a  partnership  with  Isaac  Cheney  to  carry  on  a  livery 
stable  business  at  the  Chalybeate  Springs  in  1873,  and  that 
Cheney  was  to  furnish  him  a  house  to  live  in  at  the  springs, 
and  said  he  intended  to  improve  the  springs  so  as  to  make 
them  a  first-class  watering  place. 

13th.  Because  the  court  refused  to  charge  the  following  re- 
quest: "If  the  jury,  from  the  evidence,  shall  believe  that 
Cheney  made  a  verbal  gift  of  the  springs  place  to  complain- 
ant, and  put  her  in  possession  of  the  same,  and  she  has  made 
valuable  improvements  upon  the  faith  thereof,  and  that  com- 
plainant was  the  niece  of  his  wife,  and  that  was  the  only  re- 
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latioDship  between  them,  such  gift  is  without  consideration, 
and  equity  will  not  decree  specific  performance  of  the  same." 

14th.  Because  the  court  refused  to  charge  the  following  re- 
quest: "If  the  jury,  from  the  evidence,  shall  believe  that 
Cheney  did  give  the  springs  property  by  parol  to  complain- 
ant, and  gave  her  possession  upon  a  meritorious  consideration, 
yet  if  the  proof  sliows  tliat  siie  has  made  slight  improvements 
on  the  place,  and  that  the  same  are  of  small  value,  tT^en  she 
is  not  entitled  to  the  relief  praye<l  for/' 

15th.  Because  the  court  cliarged  the  jury  as  follows:  "If, 
at  the  marriage  of  Isaac  Cheney  and  his  wife,  they  entered 
into  a  marriage  settlement,  in  which  was  secured  to  Mrs. 
Cheney  the  right  to  dispose  of  property  therein  mentioned, 
either  by  deed  or  will,  and  before  the  death  of  Mrs.  Cheney, 
Mr.  Cheney  agreed  with  her,  in  consideration  that  she  would 
not  dispose  of  such  property,  that  he  would  give  the  springs 
to  complainant,  and  if  by  reason  of  such  agreement,  Mrs, 
Cheney  did  not  dispose  of  such  property  by  will  or  deed,  and 
if,  in  pursuance  of  such  agreement,  Mr.  Cheney  made  to  com- 
plainant the  parol  gifl  stated  in  the  bill,  then  the  complain- 
ant will  be  entitled  to  specific  performance,  if  you  believe 
from  the  evidence  that  the  consideration  was  not  inadequate. 
But  if,  from  the  evidence,  you  believe  that  Cheney  did  not 
make  such  agreement,  or  if  he  did,  that  the  consideration  was 
not  that  Mrs.  Cheney  was  not  to  dispose  of  the  proi)erty, 
then  complainant  will  not  be  entitled  to  a  specific  perform- 
ance of  tlie  gift,  if  made,  unless  it  is  founded  on  some  other 
consideration." 

16th.  Because  the  court,  over  the  objection  of  defendant's 
counsel,  allowed  complainant,  in  rebuttal,  to  testify  as  follows: 
She  was  at  the  springs  in  December,  1872,  when  the  admio- 
istratora  rame  there;  never  agreed  to  give  up  the  possession 
of  the  property,  nor  authorized  any  one  to  do  so.  The  ad- 
ministrators said  notliing  to  her  about  giving  up  possession. 
No  conversation  took  place  between  the  administrators  and 
witness  concerning  the  property.  She  <lid  not  on  any  occa- 
sion express  herself  to  said  administrators  as  thaiikful  for  be- 
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lag  permitted  to  remain  on  the  place  during  1873.  Did  not 
say,  on  the  7th  or  8th  of  i)ecember,  1872,  at  the  late  resi- 
dence of  Isaac  Cheney,  in  the  presence  of  Edward  P.  Mar- 
tin, tliat  she  was  ruined  if  Mr.  Cheney  left  no  will,  being  left 
without  a  home  or  means  of  subsistence,  or  words  to  that 
effect.  On  the  7th  or  8th  of  December,  did  not  say,  in  the 
presence  of  Dr.  Joseph  Stephenson  and  his  wife,  at  the  resi- 
dence of  the  late  Mr.  Cheney,  that  if  said  Cheney  had  not 
done  more  for  her  than  she  knew  of,  she  was  ruined.  Said 
nothing  to  either  of  them  in  reference  to  the  will  of  Isaac 
Cheney.  Did  not,  on  either  of  the  aforesaid  days,  say  in  the 
presence  of  Alfred  Patrick  and  his  wife,  or  either  of  them, 
that  it.was  an  awful  thing,  and  she  would  be  obliged  to  go 
down,  or  that  if  she  could  have  gone  to  him  and  put  a  pen 
in  his  hand,  it  would  all  have  been  right.  (The  court  re- 
stricted witness  to  the  statement  of  facts  which  transpired  sub- 
sequent to  the  death  of  Mr.  Cheney.) 

17th.  Because  the  court  allowed  complainant  to  read  in  evi- 
dence a  marriage  contract,  made  and  entered  into  by  and  be- 
tween Isaac  Cheney  and  Matilda  T.  Justice,  his  wife,  on  the 
16th  of  January,  1838,  in  which  the  right  was  reserved  to  Mrs. 
Cheney  to  dispose  of  the  property  therein  specified  by  deed 
or  will. 

18th.  Because  the  court  refused  to  charge  the  following  re- 
quest: "Nothing  is  part  performance  which  does  not  place 
the  party  seeking  specific  execution  in  such  a  situation  as  to 
render  it  fraudulent  in  the  other  party  not  to  execute  his 
agreement." 

19th.  Because  the  court  refused  to  give  the  following  re- 
quest in  charge:  "If  the  jury  shall  brieve,  from  the  evi- 
dence, that  Cheney  and  his  wife,  prior  to  their  marriage,  en- 
tered into  a  marriage  settlement,  in  which  Mrs.  Cheney  re- 
served the  right  to  dispose  of  a  portion  of  the  property  therein 
mentioned,  either  by  deed  or  will,  the  proof  of  such  contract 
does  not  of  itself  furnish  evidence  to  show  that  the  gift  al- 
leged in  the  bill  is  founded  upon  a  valuable  or  meritorious 
consideration." 
Vol.  liv.  41. 
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20th.  Because  the  court  allowed  complainant  to  prove,  by 
Mrs.  Edwards,  a  conversation  between  Mr.  Cheney  and  Mrs. 
Cheney,  in  which.  Mr.  Cheney  promised  Mrs.  Cheney  that 
he  would  give  the  springs  place  to  Mrs.  Porter,  as  soon  as  lie 
could  have  them  fixed  up.  This  conversation  was  about  one 
month  prior  to  the  death  of  Mrs.  Cheney. 

21st.  Because  the  court  refused  to  allow  defendant  to 
prove,  by  James  Warner,  that  the  last  interview  he  had  with 
Mr.  Cheney  was  in  the  office  of  the  hotel,  at  the  springs,  on 
the  night  of  the  27th  of  October,  1872,  the  day  before  he 
started  to  Florida;  that  Cheney  stated  that  he  wanted  him 
(Warner)  to  remain  at  the  springs  place  during  1873,  saying 
that  he  (Warner)  could  have  choice  of  any  land  on  the  place, 
that  he  (Cheney)  did  not  want  to  rent  his  land  on  that  place 
to  free  negroes. 

22d.  Because  the  court  refused  to  allow  defendant  to  prove, 
by  George  Elder,  that  Mr.  Cheney  supported  Jolin  Love  and 
his  family  for  a  long  while  after  he  married  the  mother  of 
complainant. 

23(1.  Because  the  court  allowed  Charles  T.  Porter,  the  hus- 
band of  complainant,  to  testify  in  said  case. 

The  court  ordered  a  new  trial  on  the  1st,  2d,  3d,  4th,  6tb, 
7th,  ath,  9th,  10th,  12th,  13th,  15th  and  18th  grounds  of  the 
motion.  To  this  ruling  complainant  excepted.  The  defend- 
ant excepted  because  thie  motion  was  not  also  sustained  on  the 
-eth,  11th,  16th  and  17th  grounds. 

The  case  was  tried  before  Judge  Buchanan,  and  the  motion 
for  new  trial  was  heard  by  Judge  Hall. 

George  L.  Peavy  ;  W.  B.  Hill  ;  Willis  &  Willis, 
ifor  complainant. 

E.  H.  WoRRiLL ;  John  W.  Park,  for  defendant. 

Bleckley,  Judge. 

The  opinion  of  the  court  is  very  fully  and  minutely  stated 
an  the  head-notes,  and  the  same,  taken  in  connection  with  the 
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reporter's  Btateiuent  of  the  facts,  will  be  understood  without 
further  elaboration. 
Judgment  affirmed. 


The  Scofield  Rolling  Mill  Company  et  al.,  plaintiffs 
in  error,  vs.  The  State  of  Georgia,  defendant  in  error. 

(Blbcklby,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1.  An  aggregate  corporation  can  only  act  through  and  by  agents.  It  deals 
with  the  world  through  its  agents;  it  can  deal  in  no  other  way. 

2.  Such  a  corporation  can  commit,  and  does  commit  frauds ;  if  so,  it  commits 
the  frauds  through  the  agents,  for  it  can  commit  it  in  no  other  way. 

3.  It  is,  therefore,  bound  by  the  fraudulent  conduct  of  its  agents,  engaged  in 
its  business  and  on  that  line  of  the  business  where  it  puts  such  agent  to 
work.  All  deceit,  misrepresentation,  falsehood,  in  the  course  o.  that  bu- 
siness, whereby  anybody  is  cheated,  the  corporation  is  responsible  for. 

4.  If  such  fraudulent  conduct  passes  the  verge  of  a  civil  wrong  and  becomes 
a  public  crime,  is  the  corporation  responsible,  and  in  what  cases,  under  what 
circumstances,  and  to  what  extent?     Quare  ! 

5.  The  state,  so  far  as  her  interest  in  the  Western  and  Atlantic  Railroad  is  con- 
cerned, acts  through  agents,  and  notice  of  fraud  to  her  agent  in  the  line  of 
his  business,  is  notice  to  the  state ;  and  collusion  of  its  agent  with  another's 
agent,  both  principals  being  otherwise  innocent,  would  bar  the  state's  right 
to  recover,  if  her  agent  was  dealing  with  the  other's  agent  within  the  scc^e 
of  his  authority. 

6.  If  the  treasurer  of  the  state  road,  who  paid  money  to  the  treasurer  of  the 
Rolling  Mill  Company,  colluded  with  him  or  had  knowledge  of  his  fraud, 
the  state  would  be  estopped ;  aliter  if  any  other  subordinate  agent  so  had 
knowledge  and  colluded. 

7.  When  a  witness  of  the  plaintiff  testifies  from  recollection  to  a  matter  capa- 
ble of  certain  ascertainment  by  measurement,  and  after  the  trial  by  the  jury, 
but  pending  the  motion  for  a  new  trial,  makes  an  accurate  measurement,  and 
swears  that  he  was  mistaken  in  his  testimony,  and  the  testimony  is  very  ma- 
terial, and  probably  largely  influenced  the  verdict,  and  the  discrepancy  be- 
tween his  testimony  before  the  jury  and  his  affidavit  very  great,  and  where 
this  witness  had  been  the  agent  of  plaintiff,  engaged  in  this  very  work  meas- 
ured at  the  instance  of  the  defendant,  who  swears  this  information  has  come 
to  his  knowledge  since  the  trial,  and  who  produces  the  sworn  affidavit  of 
plaintiff's  witness  and  another,  to  the  measurement — a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  will  be  granted,  the  facts  showing  no 
want  of  diligence  on  defendant's  part.  * 
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Corporations.  Principal  and  agent.  Torii.  State.  Frauds. 
Estoppel.  New  trial.  Newly  discovered  evidence.  Mistake. 
Before  Judge  Hopkins.  Fulton  Superior  Court  October 
Term,  1874. 

When  this  case^as  called,  it  was  announced  to  the  court 
that  the  property  of  the  Scofield  Rolling  Mill  Company  had 
been  placed  in  the  hands  of  a  receiver  at  the  instance  of  its 
creditors,  on  a  bill  filed  against  it;  that  these  creditors  were 
largely  interested  in  this  litigation  ;  that  they  were  represented 
by  Lochrane  &  Mi  Hedge,  counselors  at  law,  and  asked  to  be 
heard  through  said  counsel  upon  the  argument.  This  the 
court  permitted. 

The  case  is  sufiiciently  reported  in  the  opinion. 

D.  F.  &  W.  R.  Hammond  ;  B.  H.  Hill  &  Son  ;  Loch- 
bane  &  MiLLEDGE,  for  plaintiflfe  in  error. 

N.  J.  Hammond,  attorney  general ;  John  T.  Glenn,  so- 
licitor general ;  P.  L.  Mynatt  ;  Peeples  <i  Howell,  for  the 
state. 

Jackson,  Judge. 

This  suit  was  brought  by  the  state,  under  an  act  of  the  general 
assembly,  approved  on  the  15th  of  December,  1871.  That  act 
provides  that  "  money  or  property  stolen  from  the  state  or  the 
Western  and  Atlantic  Railroad,  or  fraudulently  or  unlawfully 
detained  from  the  same,  and  any  money  or  property  of  which 
the  said  road  or  the  state  may  have  been  in  any  manner  de- 
frauded, or  which  is  unlawfully  detained  from  the  same,  or 
that  may  hereafter  be  in  any  manner  unlawfully  detained, 
may  be  recovere<l  from  the  j>erson  perpetrating  the  fraud  or 
guilty  of  the  conversion,  or  from  any  person  or  persons  or  cor- 
poration into  whose  possession  the  same  or  the  fund  may  be 
traced  by  competent  proof  (except  persons  taking  h<ma  fide 
for  value,  without  notice  of  the  fraud,)  by  a  proceeding  upon 
petition  filed  by  the  solicitor  general,  upon  the  information  of 
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auy  citizen,  in  the  superior  court  of  the  county  where  the  de- 
fendant resides,  if  a  resident  of  this  state,  and  the  person 
prosecuting  said  suit  shall  receive  such  compensation  for  him- 
self and  his  counsel,  and  no  more,  as  the  court  may  think 
equitable  and  just,  and  to  be  paid  out  of  the  recovery,  and 
not  otherwise,  under  order  of  the  court." 

Under  this  statute  the  solicitor  general  of  the  Atlanta  cir- 
cuit filed  an  information  against  the  Scofield  Rolling  Mill 
Company,  and  Lewis  Scofield,  William  D.  Cook  and  Asa  L. 
Harris,  and  alleged  that  '*the  defendants  defrauded  the  state 
of  Georgia,  and  unlawfully  and  fraudulently  detain  from  the 
same  the  sum  of  $57,156  00,  besides  interest,  in  this,  that  here- 
tofore, to- wit:  on  the  15th  day  of  January,  in  the  year  1870, 
and  at  divers  times  from  that  day  till  the  first  day  of  February, 
1871,  the  said  Scofield  Rolling  Mill  Company  unlawfully  and 
fraudulently  collected  from  the  treasury  of  the  Western  and 
Atjantic  Railroad,  (said  road  being  then  and  there  the  prop- 
erty of  the  state  of  Georgia,)  and  from  the  treasury  of  said 
state,  the  sum  of  $47,600  00  for  five  hundred  and  sixty-two 
tons  of  railroad  iron  rails,  pretended  to  have  been  furnished 
by  the  said  company  to  the  Western  and  Atlantic  Railroad, 
but  not  furnished  in  point  of  fact,  but  being  in  exce&s  over 
and  above  rails  which  were  actually  furnished  to  the  said  road, 
and  the  said  defendants,  Scofield,  Cook  and  Harris,  assisted  in 
the  perpetration  of  said  fraud."  Then  follow  similar  charges 
for  spikes  and  fish-bar  iron,  amounting  in  all  to  the  sum  first 
mentioned.  It  will  be  seen  that  the  statute  authorizes  a  re- 
covery :  first,  for  money  or  property  stolen  from  the  road ; 
secondly,  for  money  or  property  fraudulently  or  unlawful- 
ly detained  from  the  same;  thirdly,  for  any  money  or  prop- 
erty of  which  the  road  may  have  been  in  any  manner  de- 
frauded ;  and  that  this  recovery  may  be  had  from  the  person 
perpetrating  the  fraud,  or  guilty  of  the  conversion,  or  from 
any  person  or  persons,  or  corporation,  into  whose  possession 
the  same  or  the  fund  may  be  traced  by  competent  proof.  Then 
follows  an  exception  in  favor  of  "persons  taking  bona  fide 
for  value,  without  notice  of  the  fraud.''     It  will  be  seen,  also, 


Digitized  by  VjOOQIC 


638  SUPREME  COURT  OP  GEORGIA. 

The  Scofield  Rolling  Mill  Company  et  al.  vs.  The  State  of  Georgia. 

that  the  statute  is  very  broad  and  comprehensive,  designed  to 
embrace  all  concerned  in  any  manner  in  defrauding  the  rail- 
road and  the  state.  The  information  charges  that  the  Rolling 
Mill  Company  did  defraud  the  state,  and  does  fraudulently 
and  unlawfully  detain  a  large  amount  of  money  from  the 
state,  and  that  the  other  defendants  assisted  in  the  fraud. 

1.  Some  criticism  was  made  in  the  argument  upon  the  act 
and  the  manner  in  which  the  suit  is  brought,  and  it  was  urged 
that  the  word  "person"  does  not  embrace  corporations  in  its 
purview,  except  where  the  fund  is  traced  into  the  possession 
of  the  corporation.  Stress  was  laid  upon  the  fact  that  the 
act  only  mentions  corporations  in  connection  with  the  posses- 
sion of  the  funds  of  the  road ;  but  the  Code  expressly  declares 
that  the  word  '^person"  in  a  statute  does  embrace  corporations. 
Therefore,  we  think  the  suit  is  properly  brought  against  the 
corporation,  and  that  the  allegation  that  this  corporation,  the 
Rolling  Mill  Company,  defrauded  the  road  and  fraudulently 
and  unlawfully  collected  from  it,*and  unlawfully  and  fraudu- 
lently detains  from  the  state  to  which  it  belonged,  the  sum  of 
money  averred,  amply  sufficient,  under  the  statute,  to  sustain 
a  suit  against  this  corporation.  It  was  argued,  in  order  to 
support  the  view  of  the  statute  taken  by  counsel  for  the  plain- 
tiff in  error,  that  a  corporation  cannot  commit  a  fraud ;  that 
its  agents  are  never  authorized  to  commit  frauds ;  that  when 
they  do  they  act  without  the  scope  of  authority  conferred 
upon  them,  and  hence  do  not  bind  the  corporation.  We 
think  this  position  wholly  untenable.  An  aggregate  corpo- 
ration is  an  artificial  person  which  can  act,  and  does  act,  alone 
through  agents.  It  deals  with  other  corporations  and  with 
natui*al  persons  by  its  agents ;  it  can  deal  with  the  world  in 
no  other  way.  It  lives,  breathes,  moves  only  through  its 
agents.  It  thinks,  plans,  feels  through  these  agents.  It  is  a 
trite  remark  that  a  corporation  has  no  soul ;  however  that 
may  be,  it  certainly  has  motives  which  govern  its  conduct 
These  motives  are  expressed — manifested  by  the  words  and 
the  actions  of  its  agents.  It  talks,  and  deals,  and  trades 
through  them.     It  makes  honest  contracts  or  unconscientious 
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Imrgains  through  them.  It  cannot  live  a  moment  without 
them.  They  are  its  brains,  its  heart  and  its  hands.  All  its 
functions  ai'e  performed  by  them,  and  all  the  objects  of  its 
creation  by  the  state  would  fail  without  them. 

2,  3.  Can  a  corporation,  thus  alone  acting  through  agents 
commit  fraud  ?  Surely  it  can  ?  It  does  commit  fraud  just 
as  natural  persons  do.  The  books  are  full  of  such  frauds. 
How  does  it  commit  them?  Only  through  and  by  agents, 
because  it  trades  and  deals  only  through  them.  Is  it  respon- 
sponsible  for  its  frauds  ?  Surely  it  is.  It  cannot  be  that  this 
artificial  person  is  the  only  being  in  the  state  wholly  irrespon- 
sible for  fraud  I  It  cannot  be  that  it  can  send  out  agents  to 
trade  and  traffic  with  mankind  for  it,  and  if  the  agent  thus 
sent  out  by  it  cheats  and  defrauds  men,  that  it  can  repudi- 
ate the  conduct  of  the  agent,  and  tell  the  world  that  the  act 
was  unauthorized,  you  must  look  to  my  agent,  when  the 
agent  is,  perha|)s,  a  man  of  straw,  wholly  irresponsible,  un- 
able to  respond  to  the  person  wronged  and  cheated  1  We 
must,  therefore,  hold,  upon  principle,  that  a  corporation  is 
bound  by  the  fraudulent  conduct  of  its  agents,  engaged  in  its 
business,  and  in  that  line  of  business  upon  which  it  puts  its 
agent  to  deal  with  the  world.  All  deceit,  misrei)resentation, 
falsehood,  fraud,  in  the  course  of  that  business,  whereby  any 
other  corporation  or  any  natural  pei-son  is  cheated  by  the 
agent,  is  the  act  of  the  principal,  the  corporation,  and  the  cor- 
poration is  responsible  therefor.  Authority  abundantly  sus- 
tiiins  principle  in  the  conclusion  to  which  this  irresistible 
logic  leads:  Code,  sections  2199,  2200,  2201;  18  Georgia, 
412;  6  Ibid.,  44;  36  Ibid.,  669.  Indeed,  in  the  common 
transactions  of  life,  in  the  ordinary  relations  of  principal  and 
agent,  the  same  rule  exists — the  principal  is  bound  for  the 
fraud  of  the  agent  within  the  scope  of  his  authority  and  on 
the  line  of  his  business.  Much  more  ought  the  principal  to 
be  bound  by  the  agent,  if  that  agent  be  the  agent  of  a  corpo- 
ration, for  the  simple  reason  that  any  other  principal  may  act 
for  himself — a  corporation  can  never  act  except  through  ite 
agent.    If  I  am  in  the  habit  of  sending  my  servant  to  a  store 
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to  trade  for  me,  and  he  buy  goods  for  himself,  and  have  them 
charged  to  me,  I  am  responsible.  If  the  merchant  be  in  the 
habit  of  sending  out  his  clerk  to  collect  his  accounts,  and  I 
pay  the  clerk,  whether  the  merchant  receive  the  proceeds,  the 
money  I  pay  the  clerk,  or  not,  the  account  is  paid,  and  I  am 
released.  In  these  cases,  the  merchant  could  have  done  his 
own  collecting,  and  I  my  own  trading,  but  we  acted  through 
agents,  and  are  responsible.  Can  it  be  pretended  that  if  the 
customer  were  a  corporation,  which  bought  by  an  agent,  or 
the  merchant  a  corporation,  which  did  its  collections  by  an 
agent,  that  such  corporation  would  not  be  responsible?  A 
corporation  is  clothed  by  the  law  of  its  creation  and  being 
with  many  privileges  and  immunities  and  franchises,  but  it  is 
not  excepted,  and  ought  not  to  be  excepted,  from  the  opera- 
tion of  the  common  law  of  principal  and  agent.  On  the 
contrary,  speaking  in  this  sentence  for  myself,  I  think  it 
ought  to  be  held  to  a  more  rigid  accountability  for  the  con- 
duct of  its  agents  than  ordinary  principals,  because  its  agents 
are  its  organs  of  sense,  through  which  alone  it  can  see,  talk 
and  act;  and  if  they  be  cross-eyed  and  see  double,  and  false- 
tongued  and  talk  deceitfully,  and  left-handed  and  strike  fraud- 
ulently, it  ought  to  be  responsible  for  its  own  double-dealing, 
deceit  and  fraud. 

4.  To  the  extent  of  holding  the  corporation  responsible  for 
the  fraudulent  conduct  of  all  its  agents  in  the  course  of  the 
business  entrusted  to  them,  respectively,  the  chief  justice  and 
myself  are  thoroughly  agreed,  if  the  fraud  does  not  pass  the 
verge  of  a  civil  wrong  and  become  a  public  crime.  Where 
it  does  pass  that  boundary,  he  is  inclined  to  think  that  the 
responsibility  of  the  corporation  ceases,  whereas,  my  own  mind 
is  strong  in  the  conviction  that  in  many  cases  it  does  not  cease. 
We  have,  therefore,  agreed  to  put  that  proposition  in  the  form 
of  a  question  for  the  investigation  of  the  profession,  and  to 
ask,  is  the  corporation  responsible  for  such  fraud  as  becomes 
criminal;  if  so,  in  what  cases,  under  what  circumstances,  and 
to  what  extent?  I  may  be  pardoned  for  saying  that  it  can- 
not be  that  in  no  case  where  the  deed  becomes  a  public  offense, 
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a  misdemeanor  or  a  crirae/is  the  principal  or  corporation  res- 
ponsible. Almost  every  case  of  moral  fraud  is  a  violation  of 
the  criminal  law.  The  oiTense  of  cheating  and  swindling  has 
a  wide  range  under  our  Code.  Can  it  be  possible  that  the 
moment  the  cheating  becomes  punishable  criminally,  the  cor- 
poration is  not  responsible?  Certainly  it  cannot  be  punished 
criminally,  but  I  think  it  must  restore  what  its  agent  cheated 
and  swindled  the  persons  with  whom  he  traded  out  of.  The 
chief  justice  is  of  the  opinion  that  unless  the  corporation  ac- 
tually got  the  money  or  was  in  some  way  benefited  by  the 
fraud,  if  it  be  a  crime  or  misdemeanor,  it  cannot  be  held  re- 
sponsible on  the  civil  side  of  the  court  for  the  act  of  the  agent. 
In  the  case  I  put  of  the  merchant's  collecting  clerk,  if  he  pur- 
loins the  money  after  I  pay  him,  and  is  guilty  of  larceny  after 
a  trust,  the  merchant  is  responsible  and  loses  it;  and  in  the 
case  of  my  servant  who  trades  for  me,  if  he  steal  the  goods 
between  the  store  and  my  house,  I  must,  nevertheless,  pay  for 
them.  But,  as  before  remarked,  we  do  not  decide  this  ques- 
tion, but  leave  it  open  for  investigation  and  inquiry.  He  who 
desires  to  probe  it  to  the  bottom  may  be  much  assisted  by  the 
cases  cited  in  the  able  arguments  of  the  counsel  on  both  sides : 
See  19  Wendell,  342;  ISJftid.,  518;  7  Johns.,390;  2  Coms., 
479;  3  Kern.,  599;  1  Hill,  480;  3  Kern.,  635;  3  Smith,  362; 
18  Georgia,  432;  43  Ibid.,  583;  2  Barn,  and  Aid.,  795 ;  Col- 
lier on  Partnership,  451  to  455  inclusive,  18  Georgia,  412, 
head-notes. 

In  this  case  the  collecting  agent  of  the  Rolling  Mill  Com- 
pany, the  secretary  and  treasurer,  while  employed  in  his  reg- 
ular business  as  such  collecting  officer,  made  false  charges 
for  iron  never  sold  and  delivered  to  the  road;  and  the 
court  charged,  in  relation  to  his  conduct  and  the  responsibil- 
ity of  the  company,  thus:  "If  Cook  was  an  officer  or  agent 
of  the  Scofield  Rolling  Mill  Company,  and  as  such  was  au- 
thorized, in  the  line  of  his  duty,  to  collect  bills  for  iron  from 
the  Western  and  Atlantic  Railroad  for  the  Rolling  Mill  Com- 
pany, and  if  he,  as  such  officer,  or  agent,  falsely  pretended 
that  the  company  had  furnished  iron  of  the  description  men- 
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tioned  in  the  declaration,  aud  on  tbat  false  pretense  collected 
money  for  iron,  when  in  truth  no  such  iron  had  been  furnished, 
it  would  be  an  unlawful  collection  for  which  he  and  the  com- 
pany would  be  liable."  I  think  this  charge  right  in  substance 
and  detail ;  nor  would  I  add  to  or  detract  from  it;  but  as  the 
facts  in  this  case  show  that  Cook,  the  agent  of  the  Rolling 
Mill,  passed  the  line  of  a  civil  wrong,  in  all  probability,  and 
committed  a  public  crime  or  misdemeanor,  the  chief  justice 
would  add  to  the  charge  these  words :  "  provided  the  evidence 
shows  that  the  money,  so  falsely  and  fraudulently  collected 
by  Cook  was  received  by  said  Rolling  Mill  Company,  or  ap- 
propriated for  its  benefit'^ 

5.  But  the  defendant  says  further  that  even  if  Cook  did 
fraudulently  collect  money  from  the  road,  the  company  is  re- 
lieved, because  Harris,  an  agent  of  the  road,  knew  of  the  fraud 
and  participated  in  it ;  and  to  this  it  is  replied,  that  public  agents 
do  not  stand  on  thesame  ground  of  equality  with  private  agents, 
and  as  this  road  belonged  to  the  state  at  the  time,  the  agents  of 
the  road  were  agents  of  the  state,  hence  public  agents,  and  the 
state  was  not  bound  by  their  conduct.  We  think  that  the  gen- 
eral rule  as  to  public  agents,  is  that  they  do  not  stand  upon  the 
same  footing,  with  respect  to  their  conduct  being  binding  upon 
their  principals,  as  private  agents  do ;  but  in  a  case  of  this 
sort,  when  the  state  descends  from  her  throne  of  sovereignty 
where,  like  a  king,  she  can  do  no  wrong,  and  becomes  to  all 
intents  and  purposes  a  railroad  company,  and  when,  more- 
over, she  enters  her  own  courts  and  sues  one  of  her  citizens> 
or  an  artificial  person,  the  creature  of  her  breath,  her  raili*oad 
agents,  as  to  matters  in  litigation  connected  with  the  business 
of  that  road,  are  like  other  agents;  and  in  respect  to  their 
conduct,  she  is  bound  like  other  principals.  But  to  bind  her, 
her  agents  must  be  acting  within  the  scope  and  on  the  line  of 
their  duties. 

6.  Therefore,  if  Harris,  who  is  charged  as  being  compli- 
cated with  Cook  in  this  fraud  upon  the  road,  had  been  its 
treasurer  and  had  paid  the  money  out  for  the  road,  knowing 
that  it  was  wrongfully  paid,  the  road  and  the  state  would  have 
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been  charged  with  this  knowIe<lge  on  the  part  of  this  officer 
and  would  have  been  estopped  by  this  fraud  of  her  own  agent 
in  the  discharge  of  his  duty  of  paying  out  her  money ;  but  if 
this  Harris  were  a  subordinate  oflBcer  of  the  road,  its  agent 
about  business  other  than  that  of  the  custodian  of  its  purse 
and  the  paymaster  of  its  money,  it  would  be  illogical,  unrea- 
sonable, absurd,  it  strikes  us,  to  hold  the  road  and  the  state 
chargeable  with  the  knowledge  and  fraud  of  such  an  agent. 
The  whole  question  of  her  estoppel  turns  upon  the  knowledge 
and  fraud,  and  complicity  of  her  agent  entrusted  with  the 
money  of  the  road.  Did  that  Harris  have  notice  ?  Did  he 
participate  in  the  wrong?  If  not,  though  any  other  agent, 
outside  the  line  of  his  duty,  did  so  participate,  that  fact  will 
not  affect  the  road  or  the  state:  Story  on  Agency,  125,  12/, 
et  passim  ;  3  Hill,  273. 

7.  But  the  motion  for  a  new  trial  is  predicated  upon  an- 
other ground.  The  officers  of  the  Rolling  Mill  testified  that 
the  iron  charged  to,  and  paid  for  by  the  road,  was  delivered 
to  the  road;  the  road  replied  that  it  was  not,  and  the  witnesses 
for  the  road  swore  that  iron  enough  to  lay  some  twenty 
miles  of  road  had  been  paid  for,  whereas,  but  some  thirteen 
miles  had  been  laid  with  it.  William  Pettis,  the  most  im- 
portant of  the  witnesses  so  sworn,  having  been  the  officer  and 
agent  especially  charged  with  laying  down  the  iron,  and  who 
had  testified  that  but  thirteen  and  one-half  miles  had  been 
laid  with  this  iron,  after  the  trial  actually  measured  the  road 
on  which  this  iron  had  been  laid,  and  ascertained  by  measure- 
ment that  it  was  eighteen  and  one-quarter  miles;  and  the 
Rolling  Mill  Company  produced  his  affidavit  to  that  effect, 
and  his  acknowledgenjent  that  his  testimony  on  the  trial  was 
based  on  recollection  and  was  a  mistake.  Robert  Young, 
who  carried  the  tape  line,  and  assisted  Pettis  in  the  meas- 
urement, swears  to  the  accuracy  and  correctness  of  the  meas- 
urement also;  and  Scofield,  the  president  of  the  company,  and 
the  counsel,  swore  that  the  knowledge  of  this  fact  came  to 
them  all  since  the  trial.  Indeed,  the  measurement  was  made 
after  the  trial,  and  the  knowledge  could  not  have  come  to 
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them  before.  Nor  do  we  think  that  there  was  laches  or 
want  of  diligence  in  the  Rolling  Mill  Company,  or  their  coun- 
sel. They  had  no  reason  to  believe  that  the  witnesses  on  the 
part  of  the  state  had  misrepresented  the  miles  of  iron  actually 
laid  down,  in  their  testimony  before  the  committee,  and  they 
had  not  heard  that  testimony  repeated  until  the  case  was  trietl 
before  the  jury.  Nor  were  they  required  to  go  to  the  exi>ense 
of  having  the  rails  laid  down  measured;  nor  did  they  have 
that  access  to  the  men  who  knew  all  about  where  those  rails 
were  put  down  on  the  road,  which  the  state  had.  Those  men 
were  the  officers  and  agents  of  the  road,  or  had  been,  and  to 
go  to  them  was  like  going  into  the  camp  of  the  enemy.  There- 
fore, we  think  there  is  no  shadow  of  ground  fi)r  the  charge  of 
want  of  diligence.  Is  this  new  evidence  material?  It  strikes 
us  to  be  very  material.  The  whole  question  turned  upon  the 
quantity  of  iron  and  spikes  sold  and  delivered  to  the  road  by 
the  mill.  When  the  officers  and  witnesses  for  the  mill  swore 
that  the  iron  was  delivered,  those  of  the  road  replied,  where 
is  it;  it  is  not  on  our  road?  We  have  paid  you  for  iron 
enough  to  lay  many  more  miles  of  road  than  was  laid  by  your 
iron  actually  delivered  to  us.  Therefore,  while  there  is  in  the 
record  other  evidence  going  to  show  that  money  was  collected 
by  the  agent  of  the  mill  improperly  and  fraudulently  for  iron 
and  spikes  on  raised  bills  and  otherwise,  yet  we  cannot  tell 
what  effect  the  testimony  by  mistake  of  this  witness,  William 
Pettis,  had  upon  the  jury,  and  how  much  the  actual  meas- 
urement correcting  this  mistake  may  change  and  modify  the 
verdict.  It  may  change  it  very  largely,  or  it  may  vary  it  not 
very  greatly.  The  attorney  general  requested  us  to  write  off 
what  we  sh(mld  think  wrong,  and  let  the  verdict  as  to  the  re- 
mainder stand.  The  difficulty  is  that  we  cannot  ascertain 
how  much  ought  to  be  deducted.    It  is  for  the  jury  to  say. 

The  question  for  us  is,  under  the  facts  disclosed,  ought  the 
Rolling  Mill  Company  to  have  another  trial?  We  think  justice 
demands  it,  and  the  law  fully  authorizes  it.  Where  a  verdict  is 
had  by  peijury  it  will  be  set  aside,  and  a  new  trial  granted : 
Code,  sec.  4467.  While  there  is  no  perjury  here,  on  the  contra- 


Digitized  by  VjOOQIC 


ATLANTA,  JULY  TERM,  1875.  645 

Wright  &  Hill  et  al.  vs.  The  Mayor,  etc.,  of  Atlanta. 

ry,  much  honesty  manifested  on  the  part  of  William  Pettis  in 
the  correction  of  a  mistake,  yet  the  effect  upon  the  Rolling 
Mill  Company  is  as  bad  as  if  there  had  been  perjury;  and 
the  effect  of  the  evidence  of  the  witness,  though  honestly 
given  yet  false  in  fact,  is  as  deleterious  to  the  company  as  if  it 
liad  been  corruptly  sworn.  But  this  court  has  adjudicated 
the  question,  and  decided  the  principle  that  a  verdict  obtained 
by  mistake  of  a  witness  will  be  set  aside,  and  a  new  trial  or- 
dered :  Tarvei' vs.  McKay y  and  another,  15  Georgia,  550. 
It  is  well  that  the  law  thus  authorizes  us  to  do  what  justice 
demands;  and  as  the  judicial  servants  of  the  state,  we  take 
l)leasure  ru  meting  out  to  a  corporation  the  creature  of  her 
breath,  the  justice  wiiich  Georgia  owes  to  all  persons  within 
her  borders,  ^mtural  or  artificial,  great  or  small,  though  that 
justice»be  rendered  at  the  expense  and  to  the  depletion  of  her 
treasury.  The  state  is  too  great  and  too  noble  to  have  any 
agents  of  hers  to  act  otherwise  towards  the  humblest  of  her 
people. 

Let  the  verdict  be  set  aside,  and  a  new  trial  granted. 


Wright  &  Hill  et  al,  plaintiffs  in  error,  vs.  The  Mayor 
AND  General  Council  of  the  City  op  Atlanta,  de- 
fendants in  error. 

1.  Under  the  authority  vested  in  a  municipal  corporation  by  act  of  the  gen- 
eral assembly,  to  require  persons,  etc.,  engaged  in  carrying  on  businesses 
within  its  limits,  to  register  and  take  out  licenses,  it  may  tax  the  businesses 
of  such  persons  as  may  have  already  obtained  licenses  from  the  state  to 
prosecute  their  respective  callings. 

2.  It  would  not  have  been  competent  for  the  corporation  to  have  required  a 
person  already  in  possession  of  a  license  from  the  state  to  pursue  his  avo- 
cation, to  procure  a  license  from  it  as  a  condition  precedent  to  doing  busi- 
ness. 

Municipal  corporations.  Tax.  License.  Before  Judge 
Hopkins.  Fulton  county.  At  Chambers.  November  29th, 
1875, 
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Reported  in  the  decision. 

Sidney  Dell  ;  Thomas  Finley,  for  plain tifl&  in  error. 

W.  T.  Newman,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  fiied  by  the  complainants  against  the  de- 
fendant, praying  for  an  injunction,  to  restrain  it  from  the 
collection  of  a  tax  assessed  against  them  of  Si 5  00,  as  attor- 
neys at  law,  upon  their  business  in  the  city  of  Atlanta,  by  an 
ordinance  of  said  defendant.  On  the  hearing  of  the  appli- 
cation for  the  injunction,  the  presiding  judge  granted  the 
same,  eo  far  as  to  restrain  the  collection  of  $6  00  of  the 
amount  of  the  tax  assessed,  but  refused  the  injujictioii  as  to 
the  balance  of  the  tax  assessed,  whereupon  the  complainants 
excepted. 

1.  By  the  26th  section  of  the  act  of  the  general  assembly, 
establishing  a  new  charter  for  the  city  of  Atlanta,  approved 
28th  of  February,  1874,  it  is  declared,  that  "The  said  mayor 
and  general  council  shall  have  full  power  and  authority  to 
require  any  person,  iSrm,  company  or  corporation,  engaged  in 
prosecuting  or  carrying  on,  or  who  may  engage  in,  pn>secute 
or  carry  on,  any  trade,  business,  calling,  avocation  or  profes- 
sion, within  the  corporate  limits  of  said  city,  to  register  their 
names  and  business,  calling,  avocation  or  profession,  annual- 
ly, and  to  require  such  person,  firm,  company,  or  association, 
to  pay  for  such  registration,  and  for  license  to  engage  in, 
prosecute  or  carry  on,  such  business,  calling  or  profession 
aforesaid,  not  exceeding  $25  00  per  annum."  On  the  21st  of 
June,  1875,  the  mayor  and  general  council  of  the  city  of  At- 
Atlanta  passed  an  ordinance,  requiring  practicing  lawyers 
or  firms,  practicing  phvsrcians  or  firms,  practicing  dentists  or 
firms,  daguerrean  or  f^H^raphic  artists  or  firms,  carrying  on 
business  as  such,  to  register  their  business,  and  to  pay  a  tax 
on  said  business  of  $25  00,  and  fee,  per  annum.  On  the  6th 
of  July,  1875,  the  foregoing  ordinance  was  amended  so  far  as 
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to  reduce  the  tax  imposed  thereby  to  $16  00  per  annum,  and 
that  is  the  tax  now  complained  of,  on  the  ground  that  the  de- 
fendant had  no  lawful  power  or  authority,  under  its  char- 
ter, to  pass  the  ordinance  imposing  it.  The  fair  and  reason- 
able interpretation  of  the  26th  section  of  tlie  defendant's 
charter  is,  that  it  was  the  clear  and  manifest  intention  of 
the  legislature,  to  confer  the  power  and  authority  upon  the 
mayor  and  council  of  the  city,  to  require,  by  the  passage 
of  an  ordinance  for  that  purpose,  that  any  person  engaged  in 
carrying  on  any  trade,  business  or  profession,  within  the  cor- 
porate limits  of  the  city,  including  lawyers,  should  register 
their  names,  and  business,  or  profession,  annually,  and  to  tax 
ihe  business  carried  on  by  them,  for  the  pur|>ose  of  raising 
revenue  for  the  8up[)ort  and  maintenance  of  the  city  govern- 
ment, not  exceeding  $25  00  per  annum,  including  the  fee  for 
registration.  To  require  a  la\vyer  to  register  his  biisiness,  as 
required  by  the  defendant's  ordinance,  was  not  made  by  it  a 
condition  precedent  to  his  right  to  practice  his  profession  in 
the  city,  it  only  required  of  him  to  register  his  name  and  bus- 
iness, as  a  mere  police  regulation.  The  ordinance  complained 
of  does  not  require  the  complainants  to  obtain  a  license  from 
the  defendant  to  practice  their  profession  or  to  carry  on  their 
business  in  the  city  and  to  pay  anything  for  such  license;  the 
ordinance  only  requires  them  to  register  their  business^  and  to 
pay  a  tax  on  that  business. 

2.  Under  the  provisions  of  the  26th  section  of  its  charter, 
the  defendant  had  the  power  and  authority  to  pass  an  ordin- 
ance requiring  all  persons  doing  business  in  the  city  to  pay 
for  a  license  to  do  so,  except  such  persons  as  had  been  already 
licensed  to  practice  their  profession,  and  carry  on  the  business 
of  their  profession  in  the  city,  under  the  general  laws  of  the 
state.  It  would  not  have  been  competent  for  the  defendant  to 
have  passed  an  ordinance  requiring  the  complainants  as  prac- 
tising lawyers,  to  take  out  and  pay  for  a  license,  as  a  condi- 
tion precedent  to  enable  them  to  practice  their  profession  and 
carry  on  that  business  in  the  city,  for  the  reason  that  they  had 
already  been  licensed  to  do  that  under  the  general  law  of  the 
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state.  The  ordinance  complained  of  does  not  require  that  of 
the  complainants.  The  ordinance  simply  requires  the  com- 
plainants to  register  their  business  and  to  pay  a  tax  on  said 
business  of  $15  00  per  annum  and  the  r^stration  fee  for 
registering  their  business.  According  to  the  ruling  of  this 
court  in  The  Home  Insurance  Company  vs.  The  City  of  Au- 
gustxiy  50  Georgia  Reports^  537,  this  was  a  tax  on  the  busi- 
nes8  of  the  complainants  carried  on  by  them  as  practising 
lawyers,  within  the  corporate  limits  of  the  city  of  Atlanta, 
and  being  a  tax  on  their  business  as  practising  lawyers,  the 
defendant  had  the  lawful  power  and  authority,  under  the  pro- 
visions of  its  charter,  to  pass  the  ordinance  complained  of,  and 
to  assess  and  collect  the  tax,  as  specified  therein.  Although 
the  court  erred,  in  our  judgment,  in  restraining  the  collec- 
tion of  $5  00  of  the  amount  assessed  by  the  defendant's  or- 
dinance, yet,  as  the  defendant  did  not  except  to  the  decision 
of  the  court  in  relation  to  that  point  in  the  case,  we  affirm  tlie 
judgment  of  the  court. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Alvin  D.  Hooper,  plaintiff  in  error,  vs.  William  A.  Mar- 
tin, defendant  in  error. 

Words  imputing  to  A  a  felony  by  night,  in  which  he  was  discovered  and 
driven  off,  and  adding :  "  When  I  drove  him  off,  I  saw  B  standing  at  the 
road  holding  a  torch  for  him,"  import  a  criminal  participation  by  B  in  the 
offense,  and  are  actionable,  p^  sf,  at  the  suit  of  B. 

Slander.  Before  Judge  Rice.  Banks  Superior  Court.  April 
Term,  1875. 

Hooper  brought  complaint  against  Martin  for  damf^€Q  sus- 
tained by  reason  of  tlie  defendant's  saying  of  and  concerning 
the  plaintiff  tl^e  following  false  and  malicious  words,  to- wit: 
**I  want  to  sleep  in  my  house  to-night,"  meaning  his  (Mar- 
tin's) dwelling  house,  the  same  being  situate  on  a  &rm,  not  in 
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a  City,  town  or  village;  "a  roan  tried  to  burn  it  up  last  night. 
I  saw  the  man  and  drove  him  off;  there  were  the  sticks,  the 
matches  and  the  brimstone  with  which  he  had  tried  to  burn 
up  my  house.  I  know  who  it  was;  John  Perkins  was  the 
man.  When  I  drove  him  off,  I. saw  Al  Hooper"  (meaning, 
your  petitioner)  ** standing  at  the  road  holding  a  torch  for 
him,"  thereby  meaning  that  the  said  John  Perkins  had  set 
fire  to  said  dwelling  house,  and  that  he  attempted  to  burn 
said  dwelling  house;  and  further  meaning  that  your  peti- 
tioner was  present  aiding  and  abetting  the  act  to  be  done, 
wherefore  he  prays  process,  etc. 

On  demurrer,  the  case  was  dismissed,  and  plaintiff  excepted. 

G.  M.  Netherland,  for  plaintiff  in  error. 

J.  B.  EsTES,  by  J.  P.  Langston,  for  defendant. 

Bleckley,  Judge. 

The  words  imputed  a  felony  to  Perkins  as  principal  in  the 
first  degree,  and  to  Martin  as  principal  in  the  second  degree : 
Code,  sections  4305,  4309,  4378,  4382, 4712.  That  being  so, 
they  were  actionable,  per  %e:  Ihid.y  section  2977,  at  the  in- 
stance of  either.  We  can  have  no  reasonable  doubt  that  the 
uttercr  of  such  words  would  mean  to  produce  the  impression 
on  his  hearers  that  Perkins  had  attempted  to  burn  the  speak- 
er's dwelling  house,  and  that  Martin  was  his  accomplice  in  the 
evil  deed.  And  we  think  his  hearers,  most  or  all  of  them, 
would  so  understand  him.  They  would  recognize  that  as  the 
fair  and  natural  import  of  his  language. 

Judgment  reversed. 


John  S.  Harrell  d  a?.,  plaintiffs  in  error,  v«.  Albert 
Word  d  al.,  defendants  in  error. 

I.  The  power  of  the  courts  to  punish  for  contempt  is  limited  in  Georgia,  both 
by  the  constitution  and  the  laws,  and  extends  in  a  case  of  the  kind  at  bar 
only  to  the  officer  in  his  official  transactions,  and  to  the  disobedience  or  re- 
Vol.  uv.  42. 
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sistance  by  any  other  person  of  any  lawful  writ,  process,  order,  rule,  de» 
cree  or  command  of  the  court.  The  court  may,  in  this  summary  manneri 
punish  the  sheriflf  for  contempt  under  the  facts  here,  but  he  cannot  punish 
the  purchaser  by  annulling  the  deed  to  the  land :  Code,  sections  5009, 471 1. 

2.  Where  one  who  is  not  a  party  to  the  judgment  and_/f.  fa,  under  which  land 
is  sold  at  public  outcry  by  the  sheriff,  purchased  the  same,  the  said  judg- 
ment and  execution  being  all  regular,  and  the  sheriff  made  the  purchaser 
a  deed  and  put  him  in  possession  of  the  land,  such  sale  of  the  land  can- 
not be  set  aside  and  the  deed  canceled,  in  this  state,  by  a  mere  motion  or 
rule  to  show  cause,  on  the  ground  that  the  sheriff  and  the  purchaser  fraud- 
ulently colluded  at  said  sale  so  that  the  land  sold  for  an  insignificant  sum 
compared  with  its  value.  • 

3.  Such  purchaser  has  a  right  to  be  heard  according  to  all  the  ordinary  forms 
of  law,  to  be  served  with  regular  process,  to  have  the  ordinary  time  to  pre- 
pare his  case,  to  cross-examine  witnesses,  to  go  before  a  jury  and  have  the 
issue  of  fraud  or  no  fraud  tried  as  ordinary  suits  at  law  or  in  equity  are 
tried. 

4.  The  plaintiffs  seeking  to  set  aside  such  a  deed,  may  proceed  at  law  or  in 
equity ;  but  they  must  sue  the  purchaser  regularly,  and  he  must  have  all  the 
defenses  and  modes  of  defense  as  in  other  suits.  A  trial,  on  motion,  on 
affidavits  taken  ex  parte,  without  the  right  to  cross-examine,  is  too  sum- 
mary, and  altogether  at  war  with  the  spirit  and  policy  of  the  laws  of  Geor- 
gia, which,  whether  at  law  or  in  equity,  entitle  the  defendant  to  a  fair 
trial  on  every  issue  of  fact  before  a  jury  of  his  vicinage. 

Judicial  sale.  Motion.  Practice  in  the  Superior  Court 
Contempt.  Deeds.  Before  Judge  Jambs  Johnson.  Stewart 
Superior  Court.     April  Term,  1876. 

Beported  in  the  opinion. 

Hawkins  &  Hawkins,  by  McCay  &  Trippe;  J.  L. 
WlMBERLY;  Beall  &  TucKER,  for  plaiutiflfe  in  error. 

Blandford  &  Garrard  ;  Moses  &  Downing  ;  W.  H. 
Harrison,  for  defendants. 

Jackson,  Judge. 

A  tract  of  land  was  offered  for  sale,  regularly,  under  final 
process  of  the  court,  by  Harrell,  the  sheriff  of  the  county  of 
Stewart,  and  bought  by  Shepherd  as  the  liighestand  best  bid- 
der at  a  very  inadequate  price  compared  witli  its  proven  value. 
The  plaintiffs  in  Ji  fa.  moved  a  mle  against  the  sheriff,  thede- 
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fendant  in  /?.  /a.,  and  the  purchaser,  to  show  cause  why  the 
sale  should  not  be  set  aside  and  the  deed  canceled,  on  the 
ground  of  fraud  and  collusion.  The  defendants  answered  the 
rule  and  denied  the  fraud  and  collusion.  The  court  tried  the 
question  summarily  by  written  affidavits  on  the  part  of  the 
movants,  but  allowed  the  defendants  to  be  heard  orally,  at 
the  same  time  stating  that  written  affidavits  would  be  more 
regular.  Defendants'  counsel,  before  the  affidavits  were  read 
and  submitted,  demurred  to  and  moved  to  dismiss  tl»e  rule, 
on  the  ground  that  the  sale  of  the  land  could  not  be  set  aside 
and  thesheriff's  deed  to  a  purchaser  canceled  in  this  sum- 
mary way.  The  demurrer  was  overruled  and  the  motion  to 
dismiss  refused.  The  court,  after  having  heard  testimony  as 
above  mentioned,  passed  an  order  fining  the  sheriff  $1  00  for 
contempt,  ordering  him  to  pay  back  the  purchase  money  to 
Shepherd,  setting  aside  the  sale  of  the  land  and  commanding 
Shepherd  to  deliver  the  deed  to  the  clerk  of  the  court  to  be 
canceled  by  him.  The  errors  assigned  are  the  refusal  of  the 
court  to  dismiss  the  rule  on  demurrer,  and  the  passing  the  or- 
der as  above  recited.     We  think  the  court  erred. 

1,  2.  The  power  of  the  courts  to  punish  for  contempt  in 
Georgia,  is  limited.     The  constitution  declares  that  it  shall  be 
limited,  and  requires  legislation  to  prescribe  the  limits  :  Code, 
section  5009.  The  legislature  of  the  state  has  prescribed  those 
limits:  Code,  section  4711.     That  section  confines  the  power 
to  cases  in  the  presence  of  the  courts,  or  so  near  thereto  as  to 
obstruct  the  administration  of  justice,  the  misbehavior  of  any 
of  the  officers  of  said  courts  in  their  official  transactions,  and 
the  disobedience  or  resistance  by  any  officer,  party,  juror,  wit- 
ness, or  other  person,  to  any  lawful  writ,  process,  order,  rule, 
decree  or  command  of  said  courts.     So  far  as  persons  other 
than  officers  are  concerned,  the  limit  to  the  power  confiyip  the 
court,  in  cases  like  this  at  bar,  to  the  disobedience  or  ^sist- 
ance  of  such  persons  to  the  writ  or  process.     Neither  the 
defendants  in  fi.fa.,  nor  Shepherd;  the  purchaser,  disobeyed 
or  resisted  the  writ  of  fieri  fadaSy  or  tlie  final  process  of  the 
court.     Therefore,  if  the  power  of  the  court  in  this  sum- 
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raary  manner  to  dispossess  this  man  of  his  land,  be  sought  to 
be  derived  from  the  power  to  punish  for  contempt  of  the 
process  of  the  court,  it  has  no  foundation  on  which  to  rest,  and 
if  it  be  not  based  on  this  power,  whence  is  it  derived  ?  It  is 
true  that  the  Alabama  case  cited  by  counsel  is  directly  in 
*  point,  but  what  may  be  the  particular  statute  of  Alabama,  or 
if  it  has  any  similar  to  ours,  we  are  not  informed.  Tliatcase 
is  not  authority  here.  It  is  argument,  and  entitled  to  great 
respect  as  argument,  but  this  court  is  not  bound  to  follow  it, 
nor  any  other  similar  cases,  and  we  decline  to  do  so. 

3.  It  may  be  that  Shepherd  has  committed  a  fraud,  and 
added  perjury  to  the  fraud  by  swearing  that  he  di<l  not  col- 
lude with  the  sheriff,  but  purchased  bona  fidcy  honestly  and 
fairly;  but  he  has  the  right  to  be  heard  before  a  jury  on  that 
issue;  he  has  a  right  to  cross-examine  witnesses  on  that 
issue ;  he  has  the  right  to  be  served  with  regular  process,  and 
to  have  that  service  made  upon  him  the  usual  time  before 
court,  and  to  have  the  privilege  of  six  months  till  the  next 
term  for  preparation. 

4.  The  plaintiffs  may  go  against  him  at  law  or  in  equity,  at 
their  own  election,  but  in  whatever  way  they  proceed,  it  must 
be  by  regular  suit,  and  he  must  not  be  deprived  of  his  right 
of  regular  trial  by  jury.  Every  issue  of  fact,  in  this  state, 
whether  the  cause  be  at  law  or  in  equity,  is  to  be  tried  before 
a  jury.  Such  is  the  letter,  the  spirit,  the  policy  of  our  law. 
It  is  vain  to  say  that  no  jury  trial  was  refused  here.  The 
ruling  of  the  court  was  tantamount  to  such  refusal.  The 
plaintiffs'  counsel  prepared  their  case  for  a  hearing  before  the 
court  by  affidavit.  The  court  said  the  defendants  should  so 
have  prepared  theirs.  They  had  demurred.  They  said  the 
court  had.no  jurisdiction  in  this  way  to  try  their  rights,  and 
the  court  replied  that  he  had,  and  overruled  their  demurrer; 
and  after  all  these  rulings  and  intimations  they  scarcely  dared 
to  demand  a  jury,  and,  under  the  facts,  can  hardly  be  said  to 
have  waived  one.  However  that  may  be,  we  rest  our  judg- 
ment upon  the  broad  ground  that,  in  this  state,  no  roan  can  be 
dispossessed  of  the  land  he  holds,  and  ordered  to  deliver  up 
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his  deed  to  the  clerk  of  the  court  to  be  canceled,  without  hav- 
ing been  first  regularly  sued,  and  having  had  all  the  privi- 
leges and  rights  to  which  he  is  entitled  by  ordinary  suit. 
Any  other  ruling  is  at  war  with  the  wliole  system  of  our  ju- 
risprudence, the  spirit  of  our  constitution  and  laws,  and,  so 
far  as  we  are  informed,  the  universal  custgm  of  our  courts,  as 
well  as  the  habits  of  our  people  and  the  poh'cy  of  the  state. 
We  therefore  revei-se  the  judgment,  and  direct  that  the  rule 
be  retained,  if  the  court  see  fit,  as  to  the  sheriff,  but  be  dis- 
charged as  to  the  other  defendants. 
Judgment  reversed. 


|U8  £3^ 


Algernon  S.  Hawkins,  plaintiff  in  error,  vs.  The  State 
OF  Georgia,  defendant  in  error. 

1.  A  presentment  which  charges  a  justice  of  the  peace  with  "malpractice,'* 
without  the  addition  of  the  words  "  in  office,"  is  demurrable. 

2.  A  presentment  charging  a  justice  of  the  peace  with  malpractice,  which 
doe»  not  show  by  the  entry  of  the  solicitor  general  or  the  sheriff,  that  a 
copy  thereof  had  been  sei-ved  on  the  defendant  before  the  same  was  laid 
before  the  grand  jury,  and  that  he  had  been  notified  to  appear  with  his 
witnesses,  is  demurrable. 

3.  A  presentment  which  simply  charges  a  justice  of  the  peace  with  being 
drunk  whilst  presiding  in  his  court,  is  demurrable.  It  should  set  forth  the 
wrong  done  by  some  official  act  or  omission  to  act,  resulting  from  such 
drunkenness. 

4.  A  justice  of  the  peace  cannot  be  arraigned  on  a  presentment  for  malprac- 
tice in  office.  An  indictment  is  the  proper  method  of  charging  him  with 
such  offense,  as  prescribed  in  the  Code,  section  4504. 

Bleckley,  Judge,  concurred. 

Jackson,  Judge,  dissenting. 

1.  Drunkenness  on  the  bench  is  "conduct  unbecoming  an  uptight  magis- 
trate," in  the  sense  of  section  4504  of  the  Code. 

2.  An  indictment  or  presentment  which  charges  the  defendant  "with  the  of- 
fense of  malpractice,"  without  adding  the  words  "in  office,"  is  sufficiently 
technical  in  naming  the  offense  under  our  Code,  and  ought  not  to  be  quashed 
for  the  omission  of  those  words. 

3.  Where,  in  the  body  of  the  indictment  or  accusation,  the  charge  is  set  out, 
"that  the  said  Hawkins,  on  the  loth  day  of  April,  1874,  then  and  there,  in 
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the  nine  hundred  and  nineteenth  district,  being  then  and  there  a  justice  of 
the  peace  in  and  for  said  district,  when  then  and  there  presiding  in  the  jus- 
tice's court  of  said  district,  then  in  legal  session,  was  guilty  of  conduct  un- 
becoming an  upright  magistrate,  by  being  then  and  there  drunk  voluntarily, 
from  a  long  continued  and  excessive  use  of  intoxicating  liquore,"  such 
charge  is  set  out  "  so  plainly  that  the  nature  of  the  offense  charged  may  be 
easily  understood  by  the  jury,"  and  therefore,  by  authority  of  section  4626 
of  the  Code,  the  court  below  was  right  in  sustaining  it  as  "sufficiently  tech- 
nical and  correct." 

4.  The  grand  jury  not  only  may  present  an  offender  for  malpractice  in  office, 
but  it  is  their  duty  to  do  so  under  section  3917  of  the  Code,  more  especially 
in  cases  like  that  at  bar,  where  a  private  person  might  feel  reluctant  to  sec 
to  it  that  the  law  was  vindicated  at  the  hazard  of  offending  a  magistrate  in 
power  and  his  friends  and  sympathizers.  The  fact  that  the  prosecutor  is 
mentioned  in  section  4504  as  having  the  right  to  appear  before  the  grand 
jury,  applies  only  to  the  case  where  there  is  a  prosecutor,  and  does  not  ren- 
der section  3917  inapplicable  to  this  class  of  cases,  and  thereby  preclude 
the  grand  jury  from  prosecuting  by  presentment  this  violation  of  the  law. 

5.  Whilst,  under  section  4504,  it  is  the  right  of  the  accused,  with  his  witnesses^ 
to  appear  and  be  heard  before  the  grand  jury,  the  fact  that  he  did  appear 
and  was  heard  need  not  be  alleged  in  the  indictment,  nor  need  it  be  in- 
dorsed on  the  same.  It  is  enough  if  it  appear  to  the  satisfaction  of  the 
court  that  he  was  furnished  with  a  copy  of  the  indictment  or  presentment 
before  the  grand  jury  acted,  and  that  he  did  appear,  and  was  heard  before 
them. 

6.  The  jury  having  found  the  defendant  guilty,  and  the  verdict  being  sus- 
tained by  the  evidence,  and  the  law  having  been  properly  given  to  the  jury 
in  charge,  in  my  judgment  he  should  receive  the  punishment  the  law  im- 
poses— especially  that  part  which  removes  him  from  office — and  the  judg- 
ment of  the  court  below  should  be  affirmed. 


Criminal  law.  Justice  of  the  Peace.  Malpractice.  In- 
dictment. Presentment.  Drunkenness.  Before  Judge  Ux- 
DERW<X)D.     Floyd  Superior  Court.    January  Term,  1875. 

Eeportt'd  in  the  opinions. 

Wright  &  Featherston;  Mfichell  &  Glenn,  for 
plaintiff  in  error. 

Smith  &  Branham;  Hamilton  Yancey,  for  the  state. 
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Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari  from 
the  county  court  of  Floyd  county,  complaining  of  various 
errors  alleged  to  have  been  committed  in  the  county  court  on 
the  trial  of  the  petitioner  for  malpractice.  On  the  hearing  of 
the  certioraH  in  the  superior  court,  the  court  sustained  the 
several  rulings  of  the  county  court.  Whereupon,  the  peti- 
tioner for  certiorari  excepted. 

It  appears  from  the  record  that  the  grand  jury  of  Floyd 
county,  at  the  July  term  of  the  court,  1874,  by  a  special  pre- 
sentment, cliarged  and  accused  Algernon  S.  Hawkins,  the 
plaintiff  in  certiorari,  with  the  offense  of  **  malpractice,  "for 
that  the  said  Algernon  S.,  in  the  county  aforesaid,  on  the 
10th  day  of  April,  1874,  did  then  and  there,  with  force  and 
arms,  in  the  nine  hundred  and  nineteenth  district,  Georgia 
militia,  being  then  and  yet  a  justice  of  the  peace  in  and  for 
said  district,  while  then  and  there  presiding  in  the  justice's 
court  of  said  district,  then  in  legal  session,  was  guilty  of  con- 
duct unbecoming  an  upright  magistrate  by  being  then  and 
there  drunk  voluntarily,  from  a  long  continued  and  excessive 
use  of  intoxicating  liquor,  contrary  to  the  laws  of  said  state, 
etc.  When  the  defendant  was  arraigned  upon  this  special 
presentment  of  the  grand  jury,  in  the  county  court,  he  demur- 
red to  the  same  both  generally,  and  specially,  as  set  forth  in 
the  record,  which  demurrer  was  overruled,  and  that  is  one  of 
the  errors  complained  of  in  the  petition  for  certiorari 

1.  By  the  4604th  section  of  the  Code,  it  is  declared  that 
"Any  justice  of  the  peace  who  shall  be  charged  with  mal- 
practice in  office,  or  with  using  oppression  or  tyrannical  par- 
tiality, or  with  wilfully  refusing  or  failing  to  preside  in  or 
hold  his  court  at  the  regular  terms  thereof,  or  when  it  is  his 
duty,  under  the  law,  to  do  so,  or  with  using  any  other  means 
to  delay  or  avoid  the  due  course  or  proceeding  of  law,  or  with 
any  other  conduct  unbecoming  the  character  of  an  upright 
magistrate,  or  who  shall  wilfully  and  knowingly  demand 
more  cost  than  he  is  entitled  to  by  law  in  the  administration 
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and  under  color  of  his  office,  may  be  indicted ;  which  indict- 
ment shall  specially  set  forth  the  merits  of  the  complaint,  and 
a  copy  thereof  be  served  on  the  defendant  before  the  same  is 
laid  before  the  grand  jury;  and  the  prosecutor,  and  the  jus- 
tice, and  their  witnesses,  shall  have  the  right  of  appearing 
and  being  heard  before  the  grand  jury;  which  indictment,  if 
found  true  by  the  grand  jary,  shall,  as  in  other  cases,  be  tried 
by  a  petit  jury;  and  if  tlie  defendant  be  convicted,  he  shall 
be  punished  by  fine  or  imprisonment  in  the  common  jail  of 
the  county,  or  both,  at  the  discretion  of  the  court,  and  sliall, 
moreover,  be  removed  from  office,  if  still  in  office."  The  de- 
murrer to  the  special  presentment  of  the  grand  jury  should 
have- been  sustained,  because  it  did  not  charge  and  accuse  the 
defendant  with  the  offense  of  " nialpractice  in  office ;^^  it  only 
charged  and  accused  him  with  the  offense  of  **  malpractice,'' 
which  is  not  an  offense  defined  by  the  law. 

2.  The  demurrer  should  have  been  sustained  because  it 
did  not  appear  by  any  entry  on  the  presentment  by  the  solici- 
tor general  or  the  sheriff,  that  a  copy  thereof  had  been  served 
on  the  defendant  before  the  same  was  laid  before  the  grand 
jury,  and  that  the  defendant  had  been  notified  to  appear  be- 
fore the  grand  jury  with  his  witnesses,  and  be  heard,  as  re- 
quired by  the  statute. 

3.  The  demurrer  should  also  have  been  sustained  because 
the  presentment  did  not  specially  set  forth  the  merits  of  the 
complaint  in  relation  to  the  defendant's  being  drunk  whilst 
engaged  in  the  discharge  of  his  official  duties,  as  the  statute 
requires  should  be  done;  there  is  no  allegation  that  any 
wrong,  or  injustice,  or  other  injury,  was  done  to  any  one  by 
reason  of  the  dofendant's  being  drunk,  in  his  official  capacity, 
which  would  afford  any  legal  ground  of  complaint.  Whilst 
it  is  very  unbecoming  to  the  character  of  a  magistrate  to  get 
drunk,  or  to  the  character  of  any  other  person,  that  of  itself 
is  not  evidence  that  he  is  guilty  of  malpractice  in  office.  The 
wrong  or  injury  done  by  the  defendant  in  his  official  capaci^ 
in  consequence  of  his  having  l)een  drunk  should  have  been 
spedaUy  set  forth,  in  order  that  it  might  appear  that  there 
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was  some  legal  and  just  cause  of  complaint  against  him  for 
that  reason  in  the  discharge  of  his  official  duties.  The  pre- 
sentment does  not  apeoially  allege  that  any  wrong  or  injury 
has  been  done  to  any  one  by  the  defendant  in  his  official  ca- 
pacity, or  the  omission  of  any  official  duty  on  his  part,  by 
reason  of  his  having  been  drunk  whilst  presiding  in  the  jus- 
tice's court,  which  would  constitute  malpractice  in  office,  in 
contemplation  of  the  law. 

4.  The  demurrer  should  have  been  sustained  because  the 
defendant  was  arraigned  upon  a  presentment  made  by  the 
grand  jury,  instead  of  an  indictment  found  by  the  grand  jury 
as  the  statute  provides.  A  presentment,  as  defined  by  the 
common  law,  properly  speaking,  is  the  notice  taken  by  a 
grand  jury  of  any  offense  from  their  own  knowledge  or  obser* 
vation,  without  any  bill  of  indictment  laid  before  them  at  the 
suit  of  the  king.  An  indictment  is  defined  to  be  a  written 
accusation  of  one  or  more  persons  of  a  crime,  or  misdemeanor, 
preferred  to  and  presented  upon  oath  by  a  grand  jury.  Mal- 
practice in  office  by  a  justice  of  the  peace  is  not  such  an  of- 
fense as  the  statute  contemplates  may  be  brought  before  the 
cot/rt  upon  a  special  presentment  of  the  grand  jury,  from  their 
own  knowledge  and  observation,  without  any  bill  of  indict- 
ment laid  before  them  at  the  instance  of  a  prosecutor  in  be- 
half of  the  state.  The  statute  declares  that  any  justice  of  the 
peace  who  shall  be  charged  with  malpractice  in  office  nmy  l>e 
indicted,  which  indictment  shall  specially  set  forth  the  merits 
of  the  complaint,  and  a  copy  thereof  be  served  on  the  defend- 
ant, before  the  same  is  laid  before  the  grand  jury;  and  the 
prosecutor,  and  the  justice,  and  their  witnesses,  shall  have  the 
right  of  ap()earing  and  being  heard  before  the  grand  jury.  All 
this  is  to  be  done  before  the  grand  jury  can  find  the  indict* 
ment  to  be  true,  and  the  defendant  put  upon  his  trial  before  a 
petit  jury  on  the  charge  contained  in  that  indictment.  The 
statute  clearly  contemplates  that  the  justice  shall  be  charged 
with  malpractice  in  office  by  someone  who  is  willing  to  pros- 
ecute him  therefor,  and  that  he  shall  specially  set  forth  the 
merits  of  hia  complaint,  and  that  the  complaining  presecutor, 
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and  the  justice,  shall  both  be  lieard  together,  with  their  re- 
spective witnesses,  before  the  grand  jury  in  relation  to  the 
charge  or  complaint  specially  set  forth  in  tlie  indictment.     A 
justice  of  the  peace  is,  in  contemplation  of  the  law,  as  much 
a  conservator  of  the  public  peace  and  good  order  of  society, 
as  the  grand  jury,  and  when  he  is  chargeil  before  that  body  in 
an  indictment  with   malpractice  in  his  office,  they  should  be 
in  a  condition  to  hear  and  pass  upon  that  charge  preferred  to 
them  in  the  indictment,  with  entire  impartiality.     The  grand 
jury,  under  the  provisions  of  the  statute,  may  fairly  be  saidXo 
be  clothed  with  the  power  and  authority  to  prefer  the  chai^ 
of  malpractice  in  office,  as  specially  set  forth  in  the  indict- 
ment, against  the  justice,  on  the  hearing  of  the  parties  and  tlie 
evidence  in  relation  thereto,  and  thereupon  impeach  his  official 
conduct  and  integrity,  and  cause  him  to  be  put  on  his  trial 
therefor  before  a  petit  jury,  and  therefore  the  grand  jury  can- 
not, from  their  own  knowledge  or  observation,  without  any  bill 
of  indictment  laid  before  tliem  at  the  instance  of  a  prosecutor, 
make  a  special  presentment  of  a  justice  of  a  peace  for  mal- 
practice in  office,  and  in  that  manner  have  him  put  upon  his 
trial  before  a  petit  jury  on  such  a  special  presentment  as  was 
done  in  this  case.     The  proceeding  against  a  justice  of  the 
peace  for  malpractice  in  office,  under  the  4604th  section  of  the 
Code,  must  be  by  an  indictment  at  the  instance  of  a  prosecu- 
tor, and  that  being  so,  the  4632d  section  has  no  application 
to  a  special  presentment  of  a  grand  jury  of  a  justice  of  the 
peace  for  malpractice  in  office,  but  that  section  refers  to  special 
presentments  of  grand  juries  for  a  violation  of  the  general 
penal  laws  of  the  state  of  which  the  4504th  section  constitutes 
an  exception,  for  the  reasons  before  stated.     The  county  court 
should  have  sustained  the  demurrer  to  the  special  presentment 
of  the  grand  jury  upon  which  the  defendant  was  arraigned, 
and  the  court  below  erred  in  not  sustaining  the  certiorari  upon 
that  ground,  and  ordering  the  proceedings  had  thereon  to  be 
quashed.     The  view  which  we  have  taken  of  the  demurrer 
to  the  special  presentment  of  the  grand  jury  in  this  case,  will 
make  a  final  disposition  of  it,  and  therefore  it  is  not  neces- 


Dif  itized  by  VjOOQ IC 


ATLANTA,  JULY  TERM,  1875.  659 

Hawkins  vs.  The  State  of  Georgia. 

sary  to  notice  the  other  questions  discussed  on  the  argument. 
Let  the  judgment  of  the  court  below  be  reversed. 

Bleckt.ey,  Judge,  concurred,  but  furnished  no  written 
opinion. 

Jackson,  Judge,  dissenting. 

The  facts  and  authorities  on  which  my  opinion  of  this  case 
is  based  are  suflSciently  set  out  in  the  head-notes  furnished 
the  reporter.  I  will  merely  add  that  the  degree  of  the  drunk- 
enness to  render  the  accused  guilty  of  conduct  unbecoming 
the  characler  of  an  upright  magistrati*,  is  a  question  for  the 
jury,  under  the  charge  of  the  court,  and  they  having  found 
the  defendant  guilty,  I  do  not  think  that  their  finding  should 
be  disturbed.  They  will  not  be  apt  to  convict  a  man  of  this 
offense  unless  he  was  so  obnoxious  to  the  charge  of  drunken- 
ness in  the  performance  of  judicial  duty,  as  to  become  a  kind 
of  public  nuisance,  altogether  necessary,  for  public  decency 
and  good  morals,  as  well  as  the  preservation  of  the  purity  of 
the  ermine,  to  be  abated.  If,  with  all  the  advantage  of  reason- 
able doubts  in  his  behalf  and  sympathy  for  this  sin  "which 
doth  so  easily  beset ^'  some  men,  the  defendant  was  found  guil- 
ty by  a  jury  of  his  own  vicinage  and  selection,  we  may  feel 
well  assured  that  the  disease  of  his  excessive  drinking  was  of 
a  very  incurable  and  chronic  type,  arid  needed  a  strong  rem- 
edy. It  has  been  applied ;  and  while  it  may  not  cure  him  of 
the  disease,  I  think,  to  prevent  the  contagion  from  spreading, 
it  should  kill  his  official  life  and  bury  the  corpse  out  of  the 
sight  of  the  people.  Therefore,  I  think,  as  the  law  author- 
ized the  finding  and  the  trial  was  fair,  the  judgment  should 
be  affirmed. 
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Waldeman  Moody,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

1.  Where  sole  counsel  stated  in  his  place,  as  a  ground  for  continuance  of  a 
criminal  case,  that,  having  been  engaged  in  the  court  ever  since  the  find- 
ing of  the  bill  of  indictment,  he  had  no  opportunity  of  preparing  the  case 
for  trial;  that  he  had  not  conversed  with  the  witnesses,  some  of  whom 
were  absent,  and  that  it  was  impossible  for  him  to  do  justice  to  his  client, 
the  judge  who  presided  in  the  court  and  saw  what  en^jagements  the  coun- 
sel had  therein,  was  in  a  favorable  situation  for  exercising  a  wise  and  just 
discretion  in  regard  to  the  showing ;  and  this  court,  in  the  absence  of  any 
detailed  explanation  in  the  record  as  to  what  the  engagements  of  counsel 
really  were,  and  in  the  absence  of  anything  to  suggest  special  intricacy  or 
complication  in  the  client's  case,  does  not  feel  constrained  absolutely  to 
pronounce  that  the  judge  abused  his  discretion  in  refusing  the  continuance. 

2.  The  showing  for  continuance  being  put,  in  part,  on  the  absence  of  wit- 
nesses, and  being  made  by  counsel,  no  reason  appearing  in  the  record  why 
the  client  did  not  make  or  participate  in  the  same,  and  the  name  of  no 
witness  being  given,  no  fact  being  stated  to  which  it  was  expected  that  the 
witnesses,  or  any  of  them,  would  testify,  no  expectation  of  procuring  their 
attendance  at  the  next  term  of  the  court  being  stated,  and  no  statement 
being  made  that  they  were  not  absent  by  the  client's  consent,  or  that  the 
application  was  not  for  delay,  it  was  clearly  right  to  overrule  the  showing 
as  to  this  ground. 

3.  Reviewing  the  whole  motion  for  continuance,  inasmuch  as  it  was  made  at 
the  same  term  of  the  court  at  which  the  indictment  was  found,  and  as  there 
had  been  no  previous  commitment  or  binding  over  of  the  prisoner,  the  rule 
of  diligence  exacted  by  the  court  was,  perhaps,  too  strict ;  but  viewed  in 
the  light  of  subsequent  developments  on  the  trial,  especially  the  admissions 
made  by  the  prisoner  in  his  voluntary  statement  to  the  jury,  the  deciision  on 
the  motion,  even  if  erroneous,  would  not  be  cause  for  a  new  trial. 

4.  Upon  a  single  count  for  assault  with  intent  to  murder  by  shooting,  the 
prisoner  may  be  convicted  of  the  lesser  offense  of  shooting  at  another. 

5.  In  charging  the  jury  on  such  an  indictment,  the  law  of  manslaughter  is 
relevant  as  well  as  the  law  of  murder. 

6.  But  the  constitutional  provision  (article  v.,  section  13,  paragraph  2,)  touch- 
ing the  selection,  qualification  and  compensation  of  jurors,  is  not  relevant. 

7.  The  verdict,  so  far  from  being  contrary  to  evidence,  is  fully  waiTanted  by 
the  statement  of  the  prisoner  himself,  made  to  the  jury  on  the  trial.  He 
pretended  that  he  acted  in  self-defense,  and  yet  he  shot  the  prosecutor  from 
behind  in  the  back  of  the  shoulder.  The  prisoner,  on  his  own  version  of 
the  transaction,  was  altogether  to  blame  for  provoking  the  difiiculty.  He 
had  no  right  to  obstruct  the  prosecutor  in  removing  from  his  premises, 
without  some  legal  process  to  hinder  or  detain  him.  Forcible  interference 
to  prevent  his  removal,  by  strong  hand,  was  unwarranted,  and  shooting 
him,  under  the  circumstances,  was  felonious. 
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8.  Under  the  coptitution  and  laws  of  Georgia  every  human  being  within 
the  state  is  entitled  to  be  protected  against  violence.  Courts  and  juries,  as 
was  done  in  the  present  case,  should  administer  the  same  equal  and  impar- 
tial justice  to  all,  without  distinction  of  race  or  color.  It  never  was  lawful 
in  this  state  for  a  white  person  to  shoot,  cut,  stab  or  wcfund  a  negro,  and  it 
is  not  the  less  unlawful  now  than  formerly.  On  the  contrary,  even  the 
right  of  moderate  correction  which  once  existed  in  the  owner,  overseer  or 
employer,  has  been  wholly  taken  away  by  the  abolition  of  slavery.  It  is  an 
outrage  upon  the  sovereignty  of  law  and  the  peace  of  society  for  a  white 
person  to  use  any  degi%e  of  violence  against  a  person  of  color,  or  for  the 
latter  to  use  any  degree  of  violence  against  the  former.  Persons  of  both 
races  are  un3er  an  equal  obligation  to  keep  the  peace  and  ol>iBy  the  laws. 

Criminal  law.  Contiimance,  Indictment.  Before  Judge 
Bartlett.     Greene  Superior  Court.     March  Term,  1875. 

Moody  was  placed  on  trial  for  the  offense  of  assault  with 
intent  to  murder,  alleged  to  have  been. committed  upon  the 
person  of  one  Hark  Mathews,  by  shooting  him.  When  the 
case  was  called  for  trial,  a  motion  was  submitted  by  the  de- 
fendant for  a  continuance,  which  was  overruled.  This  branch 
of  the  case  is  fully  reported  in  tli«  first  three  head-notes. 

The  defendant  pleaded  not  guilty.  The  evidence  for  the 
state  made,  in  brief,  the  following  case: 

Mathews  had  been  in  the  employment  of  defendant  as  a 
farm  laborer.  The  latter  was  desirous  of  securing  his  services 
for  the  year  1875,  but  failing  to  agree  on  terms,  notified  him 
(Mathews)  that  he  wanted  his  house  by  Friday  morning,  De- 
cember 24th,  1^574.  On  Thursday  morning  Mathews  had  a 
wngon  in  front  of  the  door  of  his  house,  and  was  engaged  in 
placing  thereon  such  personalty  as  he  owned,  when  defendant 
came  up  and  said,  "  I  suppose.  Hark,  you  are  going  to 
move?"  To  which  Mathews  responded,  **Yes,  sir."  De- 
fendant then  said,  "I  offered  you  as  good  an  offer  as  any- 
body else,  if  you  won't  take  that  you  shan't  do  anybody 
else  any  gocnl."  Mathews  was  then  going  out  of  the  cabin 
with  a  box ;  he  put  the  box  down,  and  took  the  ^*hind  gate" 
off*  the  wagon.  As  he  went  back  to  take  up  the  box,  de- 
fendant shot  him  in  the  shoulder.  Defendant  was  standing 
in  the  cabin  door.     He  told  Mathews  that  if  he  did  not  take 
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liis  tilings  out  of  the  wagon,  he  would  blow  his  d — d  brains 
out.  Mathews  took  out  what  few  things  he  could,  but  as  he 
had  only  the  use  of  one  hand,  his  wife  had  to  take  out  such 
as  were  heavy.  The  defendant  shot  him  from  behind  with  a 
pistol.  There  was  no  provocation  for  the  act  beyond  the  fact 
of  his  leaving  the  service  of  defendant.  After  the  shooting, 
the  latter  told  Mathews  to  drive  the  wagon  away  and  never 
to  put  his  foot  on  the  place  again.  ^ 

The  case  made  by  the  state  rested  upon  the  evidence  of 
Mathews,  his  wife,  and  of  tlie  surgeon  who  was  called  in  to 
see  him  when  shot. 

The  defendant  sought  by  five  witnesses  to  impeach  the  tes- 
timony of  Matthews,  but  the  attempt  was  weak. 

The  statement  of  the  defendant  varied  from  that  of  Mathews 
only  in  the  following  particulars :  He  said  that  he  carried  a 
pistol  with  him  because  he  was  informed  that  he  was  a  violent 
man ;  that  he  was  not  standing  in  the  door  of  the  cabin  when 
he  fired;  but  on  the  ground;  that  he  objected  to  the  removal 
by  Mathews  of  his  personalty  until  he  had  settled  a  provision 
account,  for  which  he  (defendant)  had  become  resjwnsible ; 
that  he  stepped  in  front  of  the  cabin  door  and  state<I  to  him 
(Mathews)  that  he  should  not  carry  out  any  more  of  his 
"plunder"  until  he  had  settled  the  account  referred  to;  that 
he  immediately  saw  that  Mathews  was  about  to  make  an  at* 
tack  on  him ;  that  Mathews  came  rushing  violently  at  him 
with  his  fist  drawn  up,  when  he  fired ;  that  he  was  compelled 
to  shoot  him  in  self-defense;  that  as  he  (Mathews)  made  a 
lick  at  him,  he  ran  past  ten  or  twelve  feet,  and  defendant 
fired  as  he  passed ;  that  he  then  told  him  to  take  the  things 
from  the  wagon  and  to  go  off  immediately. 

Mathews'  character  was  sustained  by  one  witness. 

The  jury  fimnd  the  defendant  guilty  of  unlawful  shooting 
at  another  not  in  self-defense,  and  recommended  him  to  the 
mercy  of  the  court.  The  defendant  moved  for  a  new  trial 
upon  the  following  grounds,  towit : 

1st  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 
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2d.  Because  the  court  erred  in  charging  the  jury,  section  1, 
article  i.,  and  paragraph  2,  section  13,  article  v,  of  the  consti- 
tution of  the  state  of  Georgia,  and  sections  4325,  4327  of  the 
Code,  these  provisions  of  the  constitution  and  of  the  Code  be- 
ing inapplicable  to  the  case. 

3d.  Because  the  court  erred  in  overruling  the  motion  for  a* 
continuance  heretofore  referred  to. 

The  motion  was  overruled  and  defendant  excepted. 

Phhjp  B.  Robinson,  for  plaintiff  in  error. 

J.  W.  Preston,  solicitor  general,  by  Jackson  &  Clarke, 
for  the  state. 

Bleckley,  Judge. 

The  opinion  of  the  court  is  given  at  sufficient  length  in  the 
head-notes.  As  the  conviction  was  eminently  right  and  proper, 
the  error  ef  the  judge  in  cliarging  on  the  constitution,  as  in- 
dicated in  the  sixth  head-note,  had  no  hurtful  consequence. 
We  are  satisfied  to  let  the  verdict  stand  ;  and  the  judgment 
refusing  a  new  trial  is  affirmed. 

Judgment  affirmed. 


Harriet  E.  Turman,  plaintiff  in  error,  v8.  Cargill  &  \nu  472 

114    819 

Daniel,  defendants  in  error.  "iJ 


ivi_m\ 


1.  If  it  were  doubtful  merely,  the  court  should  not  declare  an  act  unconsti-    . 
tutional;  they  should  be  clearly  satisfied  of  its  unconstitutionality  before  /jg  f^ 
annulling  an  act  passed  upon  as  constitutional  by  both  the  legislative  and  "^^ 
executive  departments  of  the  state  government. 

2.  In  claim  cases  either  party  may  appeal  from  the  decision  of  the  justice  of 
the  peace  to  the  superior  court,  where  either  the  amount  of  the^.  fa,  or  the 
value  of  the  property  claimed,  exceetls  $$0  00. 

3.  The  act  of  1874,  regulating  the  right  of  appeal  in  such  cases,  so  far  as  it 
makes  either  the  amount  of  theyf.  fa.  or  the  value  of  the  property,  the  test 
of  what  is  "  the  sum  claimed  "  in  the  language  of  the  constitution,  is  not 
in  conflict  with  the  second  and  third  paragraphs  of  section  sixth,  article 
fifth,  of  the  constitution  of  the  state. 
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Justice  Courts.  Appeals.  Claims.  Constitutional  law. 
Before  Judge  James  Johnson.  Muscogee  Superior  Court. 
May  Term,  1875. 

Reported  in  the  opinion. 

Thornton  &  Grimes,  for  plaintiff  in  error. 

Thomas  J.  Chappell,  for  defendant. 

Jackson,  Judge. 

• 

A  ji.  fa.  under  $50  00  was  levied  upon  a  horse  worth  more 
than  $50  00,  by  Cargill  &  Daniel,  and  Mrs.  Turman  claimed 
the  horse.  The  claim  was  returned  to  the  justice's  court  and 
the  horse  found  subject.  An  appeal  was  taken  to  the  supe- 
rior court,  and  the  appeal  was  dismissed  on  the  ground  that 
the  act  of  1874,  which  authorized  an  appeal  in  claim  cases 
from  justice's  courts,  where  neither  the  amount  due  on  the^. 
fas,  or  the  property  levied  on  and  claimed,  was  of  the  value 
of  $50  00  or  upwards,  is  unconstitutional.  The  claimant  ex- 
cepted, and  the  question  made  is,  whether  that  act,  which  fully 
authorizes  this  appeal,  is  in  conflict  with  the  constitution  ? 

1.  The  question  was  very  ably  argued  by  the  counsel  for 
the  defendant  in  error,  who  made  his  maiden  speech  in  this 
court,  with  a  force  and  acumen  which  will  long  be  remem- 
bered by  those  who  heard  it,  and  which  was  altogetlier  worthy 
of  the  son  of  his  distinguished  father.  He  certainly  created 
great  doubis  in  our  minds  &s  to  the  constitutionality  of  the 
act  in  question;  and  if  the  question  had  been  one  of  the  con- 
struction of  statutes  merely,  we  probably  should  have  held 
with  him.  But  l)efore  an  act  of  the  general  assembly  of  the 
state,  assented  to  by  the  executive,  is  declared  null  and  void, 
the  judicial  branch  of  the  government  should  be  clearly  satis- 
fied. If  it  Jbe  at  all  doubtful,  the  doubt  most  assuredly  should 
turn  the  scale  in  favor  of  the  construction  which  the  two  other 
branches  of  our  state  government  have  given  to  the  constitu- 
tion. 
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2.  The  provisions  of  the  constitution  are  in  these  words: 
"In  cases  where  the  sum  claimed  is  more  than  $50  00,  there 
may  be  an  appeal  to  the  superior  court,  under  such  regulations 
as  may  be  prescribed  by  law:"  Code,  section  5104.  "There 
shall  be  no  appeal  to  a  jury  from  the  decision  of  a  justice  of 
the  peace,  except  as  provided  in  the  forgoing  paragraph:" 
Code,  section  5106. 

The  first  regulation  prescribed  by  law  was  the  act  of  1868, 
codified  in  section  4157,  which  enacts  that  either  party  dis- 
satisfied with  the  judgment  of  the  justice  may,  as  -matter  of 
right,  appeal  to  the  superior  court,  provided  *Hhe  amaimt 
claimed  in  said  suit  is  over  $50  00."  It  became  doubtful 
whether,  under  this  act  in  claim  cases,  the  amount  claimed 
meant  the  amount  of  the  fi.  fa.  or  the  amount  in  value  of  the 
property  levied  upon  and  claimed,  and  the  act  of  1874  was 
passed  to  remedy  this  evil,  and  set  at  rest  this  doubt;  and  by 
that  act,  it  is  declared  that  in  either  case  the  appeal  may  be 
taken.  The  first  criticism  upon  the  act  is  that  it  gives  the 
right  of  appeal  when  the  fi.  fa.  or  property  claimed  is  $50  00 
or  more,  whereas,  the  constitution  gives  the  right*  when  it  is 
m(yre  than  $50  00,  and  then  declares  that  there  shall  be  no 
appeal  except  as  therein  provided.  The  value  of  the  horse 
here  is  said  in  the  bill  of  exceptions  to  be  greater  than  $50  00, 
so  that  this  part  of  the  act  is  not  before  us  for  review.  If  the 
remaining  part  of  the  act  be  constitutional  it  is  immaterial 
whether  this  particular  clause  be  so  or  not,  so  far  as  this  case 
is  concerned. 

But  it  is  argued  with  great  force  that  the  constitution,  by 
"^  mm  daim^d/^  means  the  amount  of  the  fi.  fa.  and  not 
the  value  of  the  property  claimed,  because  the  word  sum  ap- 
plies to  money  not  to  property;  and  the  case  of  Winston  r«. 
The  United  States,  decided  by  the  supreme  court  of  the  Uni- 
ted States,  in  3  Howard,  771,  is  cited,  where  that  court  de- 
cides that  the  jurisdiction  there,  in  appeal  cases,  attaches 
from  the  amount  of  the  execution  and  not  from  the  property 
claimed.  But  we  cannot  set  aside  and  annul  the  act  of  the 
general  assembly  upon  the  idea  even  of  the  supreme  court  of 
Vol.  liv.  43. 
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the  Unite<1  States  as  to  their  jurisdiction,  when  the  question 
before  them  was  not  as  to  the  consHtutionaKhf  of  an  act  of 
congress,  but  as  to  the  construction  of  the  act  in  the  light  of 
the  constitution.  If  the  words,  the  sum  claimed,  in  our  con- 
stitution do  not  refer  to  anything  but  money,  then  they  have 
no  reference  at  all,  perhaps,  to  claim  cases;  and  if  claims  be 
not  in  the  purview  of  the  constitutional  provisions  quoted, 
then  the  act  is  constitirtional,  because  the  prohibition  does  not 
extend  to  claim  clases.  But  the  words^  the^am  daimedy  can- 
not have  such  a  narrow  meaning ;  else  all  civil  cases,  except 
for  money,  such  as  notes  and  accounts,  would  be  excluded. 
Yet,  in  the  very  same  clause  of  the  constitution,  Code,  sec- 
tion 5104,  the  jurisdiction  to  justices'  courts  is  put  at  $100  00 
"m  all  dvil  cases/'  and  civil  cases  certainly  embrace  suits  for 
property.  What  is  a  suit  for  property  but  a  controversy  about 
property  in  the  courts,  and  what  is  a  claim  case  but  a  contro- 
versy about  property  in  the  courts.  They  are  but  different  kinds 
of  suits.  The  sum  in  litigation,  so  far  as  the  plaintiff  in  fi.  fa. 
is  concerned,  or  "<Ac  sum  daimedy"  in  the  language  of  the 
constitution,  by  him,  is  the  amount  of  his  Ji.fa.;  but  "^ 
sum  daimed''  by  the  claimant  is  the  value  of  the  property. 
If  that,  the  property,  be  subjected  to  the  fi.  fa.y  all  is  gtme 
from  him.  The  defendant  is  declared  the  owner  of  it  by  the 
judgment,  and  when  it  is  sold,  as  in  this  case  the  horse  must 
be  sold  to  pay  the  snm  due  on  the  fi.fa.,  the  balance  of  the 
money  goes,  not  to  the  claimant  but  to  other  JL  fas.,  if  there 
be  any;  if  none,  to  the  defendant  in  fi.  fa.  It  would  be 
hard  upon  the  claimant,  if,  when  property  of  his,  worth  more 
than  $50  00  was  at  stake,  that  he  could  not  appeal  to  a 
jury,  for  that  is  the  appeal  to  the  superior  court,  though 
the  spirit  of  the  constitution  and  the  letter  of  the  law  gave 
him  the  right;  and  as  the  right  of  appeal  should  be  mutual, 
we  think  in  such  case  the  plaintiff  should  have  the  right  too; 
and  that  the  law  is  founded  in  good  sense,  which  gives  the 
right  to  both  parties  in  either  event — either  when  the  fi.  fa. 
is  over  $50  00,  no  matter  how  insignificant  the  property  is, 
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or  when  the  property  is  over  $50  00,  no  matter  how  small 
the  fi.  fa.  is. 

3.  We  think,  too,  that  these  constitutional  provisions  should 
be  construed  in  the  light  of  existing  laws  at  the  time  of  itd 
adoption  and  before  its  adoption.  The  law  was,  that  in  the 
justices'  courts' a  party  might  appeal  to  a  jury  from  the  de- 
cision of  the  justice  of  the  peace,  the  appeal  to  the  jury  to  be 
there  tried  in  the  justice's  court.  The  evil  which  the  consti- 
tutional provision,  that  *' there  shall  be  no  oppeoZ  to  a  jury 
from  the  decision  of  a  justice  of  the  peace,  except  as  provided 
in  the  foregoing  paragraph,"  intended  to  remedy,  was  the  trial 
by  jury  in  the  justices'  court^  and  it  was  not  designed  to  pre- 
vent trial  by  jury  in  the  superior  courts,  where  the  legislature, 
giving  a  liberal  construction  to  the  constitution,  granted  that 
right.  The  words  **  under  such  regulations  as  may  be  pre- 
scribed by  law,"  contemplated  the  exercise  of  discretion  in  the 
law-making  power,  a  discretion  not  to  be  controlled  by  the 
courts,  where  the  great  object  of  the  constitution  was  kept  in 
view,  the  right  of  appeal  where  the  amount  in  controversy,  the 
interest  either  side  had,  exceeded  $50  00.  In  view  of  the  old 
law  before  the  adoption  of  the  constitution,  the  spirit  and  in- 
tent of  the  framers,  gathered  from  the  instrument  itself,  the 
great  object  in  view  and  the  spirit  of  the  restriction,  and  the 
fact  that  no  possible  harm  can  be  done  by  the  construction  we 
place  upon  it,  but  that  it  furthers  the  right  of  trial  by  jury, 
ever  a  favorite. of  the  common  law  and  of  the  statutes  of 
Greorgia,  and  to  say  the  least,  that  the  unconstitutionality  of 
the  act  is  involved  in  doubt,  and  is  by  no  means  clear  and  sat- 
isfactory, we  feel  constrained  to  hold  it  constitutional,  and  to 
reverse  the  judgment  of  the  court  below. 

Judgment  reversed. 
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|m_5*  The  Savannah  Cotton  Exchange,  plaintiff  in  error,  vs. 
The  State  ex  rd.  Warfield  &  Wayne,  defendant  in 
error. 

1.  The  1st  section  of  the  7th  article  of  association  of  the  Savannah  Cotton 
Exchange,  provided  that  **  any  member  who  shall  be  accused  of  wilfully 
violating  the  constitution  and  by-laws,  or  of  fraudulent  breach  of  contract, 
or  of  any  proceeding  inconsistent  with  the  just  and  equitable  principles  of 
trade,  or  of  other  misconduct,  may,  on  complaint,  be  summoned  before  the 
full  board  of  directors,  and  if  the  charges  against  him  be,  in  the  opinion  of 
the  board,  substantiated,  he  may,  by  a  vote  of  not  less  than  two-thirds  of  the 
members  of  the  board,  be  suspended  or  expelled  from  the  exchange."  Ar- 
ticle 6th  provided  that  all  claims  of  one  member  against  another  arising  from 
cotton  transactions,  should  be  subject  to  arbitration,  specified  the  manner 
in  which  it  should  be  had,  and  established  a  board  of  appeals. 

Ifcldt  that  the  failure  of  a  member  to  comply  with  an  award  rendered  in  such 
an  arbitration,  against  his  protest  that  the  exchange  had  no  jurisdiction  of 
the  matter  in  issue,  was  not  such  misconduct  as  would  authorize  his  expul- 
sion under  section  1st  of  article  7. 

2.  Such  member  was  entitled  to  an  appeal  on  the  question  of  jurisdiction 
without  submitting  the  whole  merits  of  the  controversy. 

3.  If  the  Cotton  Exchange  has  the  authority  to  act  as  an  arbitration  court  un- 
der its  charter,  its  awards  are  subject  to  be  reviewed  and  examined,  so  far 
as  the  legal  rights  of  the  parties  are  concerned,  by  the  judicial  tribunals  of 
the  state,  in  the  same  manner  as  are  the  awards  of  other  arbitrators. 

Mandamus,  Corporations.  Arbitrament  and  award.  Ap- 
peals. Jurisdiction.  Before  Judge  Tompkins.  Chatham 
Superior  Court.     February  Term,  1875. 

Reported  in  the  decision. 

Hartridoe  &  Chisholm,  for  plaintiff  in  error. 

W.  U.  Garrard,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  the  petition  of  the 
relators  for  a  mandamus  against  the  defendant,  to  compel  it 
to  restore  them  as  members  of  its  corporation,  from  which 
they  had  beeu  indefinitely  suspended  by  its  action.  On  the 
hearing  of  the  motion  for  a  peremptory  mandamus^  it  was 
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agreed  by  the  parties  that  the  case  should  be  submitted  to  the 
presiding  judge  for  his  decision,  without  the  intervention  of 
a  jury,  and  that  he  might  give  to  all  the  statements  contained 
in  the  papers  submitted,  such  weight  as  he  might  deem  them 
entitled  to.  The  presiding  judge,  after  having  considered  the 
same,  ordered  the  peremptory  mandamua  to  issue.  Where- 
upon the  defendant  excepted. 

1.  By  the  1st  section  of  the  7th  article  of  the  defendant's 
fundamental  articles  of  association,  it  is  declared  that  "any 
member  who  shall  be  accused  of  wilfully  violating  the  consti- 
tution and  by-laws,  or  q(  fraudulmt  breach  of  contract,  or  of 
any  proceeding* inconsistent  with  the  just  and  equitable  prin- 
ciples of  trade,  or  of  other  misconduct,  may,  on  complaint, 
be  summoned  before  the  full  board  of  directors,  and  if  the 
charges  against  him  be,  in  the  opinion  of  the  board,  substan- 
tiated, he  may,  by  a  vote  of  not  less  than  two- thirds  of  the 
members  of  the  board,  be  suspended,  or  expelled  from  the 
exchange.'*  Article  6th  provides  that  all  claims  of  one  mem- 
ber against  another,  arising  from  cotton  transactions,  ehall  be 
subject  so  arbitration,  and  specifies  the  manner  by  which  it 
shall  be  done,  and  also  provides  for  a  board  of  appeals.  The 
complaint  alleged  agaiiist  the  relators  was,  that  they  had  rcr 
fused  to  pay  $435  32  and  costs,  which  had  been  awarded 
against  them  in  favor  of  Tison  &  Gordon,  by  three  arbitrators 
appointed  by  defendant,  against  the  protest  of  the  relators  on 
the  ground  that  the  defendant,  under  the  peculiar  facts  of  the 
case,  had  no  jurisdiction  to  determine  it  by  arbitration,  they 
also  claiming  an  appeal  from  the  decision  of  the  arbitrators  in 
relation  to  that  point  in  the  case,  which  the  defendant  refused 
to  allow,  unless  they  would  consent  that  the  whole  merits  of 
the  case  should  be  heard  on  the  appeal.  In  our  judgment, 
the  facts  as  disclosed  in  the  record,  did  not  make  out  such  a 
cause  of  complaint  against  the  relators  as  would  have  author- 
ized the  defendant  either  to  have  suspended  or  expelled  them 
from  the  exchange  under  the  provisions  of  the  1st  section  of 
the  7th  article  of  its  own  fundamental  articles  of  association. 

2.  The  relators  respectfully  protested  against  the  jurisdic- 
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tion  of  the  defendayit  to  arbitrate  the  transaction  between  them 
and  Tison  &  Gordon  under  the  peculiar  facts  of  the  case, 
and  demanded  an  appeal  on  the  question  of  jurisdiction ;  this 
was  denied  them,  unless  they  would  submit  the  whole  merits 
of  the  case.  The  relators  had  the  clear  right  to  appeal  firom 
the  decision  on  the  question  of  jurisdiction,  without  being  re- 
stricted in  the  exercise  of  that  right  by  the  terms  imposed  by 
the  defendant.  There  is  no  evidence  in  the  record  that  the 
relators  wilfully yxoidXoA  the  constitution  and  by-laws  of  the 
defendant,  or  that  they  committed  2^  fraudulent  breach  of  con- 
tract, or  of  any  proceeding  inconsistent  with  the  just  and 
equitable  principles  of  trade,  or  of  any  other'  misconduct,  at 
least  the  complainant  did  not  specify  the  act,  or  acts  com- 
plained of,  with  the  documentary  evidence  bearing  on  the  case 
the  complainant  was  possessed  of,  or  with  a  list  of  the  wit- 
nesses as  required  by  the  2d  section  of  the  7th  article  of  the 
association.  The  only  complaint  against  the  relators  that  we 
can  discover  is,  that  they  refused  to  pay  Tison  &  Gordon 
^435  32  which  they  claimed  had  been  awarde<l  to  them  by  an 
arbitration  against  which  the  relators  protested  and  which  they 
respectfully  insisted  the  arbitrators  had  no  jurisdiction  to  make, 
but  if  tliey  had,  the  award  could  have  been  only  enforced  as 
any  other  common  law  award.  The  presiding  judge,  to  whom 
the  evidence  was  submitted,  has  passed  upon  it>  and  granted 
the  mandamus,  and  we  find  no  error  in  his  judgment  on  the 
statement  of  fact5  contained  in  the  record. 

3.  If  the  defendant  has  the  power  and  authority  to  act  as 
an  arbitration  court  under  its  charter,  in  relation  to  all  claims 
of  one  of  its  members  against  another,  arising  from  cotton 
transactions,  its  decisions  and  awards  are  subject  to  be  reviewed 
and  examined,  so  far  as  the  legal  rights  of  the  parties  are  con- 
cerned, by  the  judicial  tribunals  of  the  state,  in  the  same  man- 
ner as  the  awards  of  other  arbitrators  are  reviewed  and  ex- 
amined. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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James  M.  Slater  et  al,^  plaintiffe  in  error,  vs.  Elizabeth 
A.  Manes,  defendant  in  error. 

1.  When  grounds  for  new  triul  are  once  ruled  insufficient  by  the  supreme 
court,  that  judgment  will  not  be  reversed  on  a  subsequent  writ  of  error  in 
the  same  case,  sued  out  on  the  very  same  motion  for  new  trial,  with  a  new 
ground  added  by  way  of  amendment  to  the  original  motion. 

2.  After  judgment. on  writ  of  error  reversing  the  grant  of  a  new  trial,  can  the 
motion  be  amended  in  the  court  below,  even  before  the  remittitur  is  en. 
tered  ?     Quart ! 

3.  Newly  discovered  evidence  that  most  probably  might  have  been  discov- 
ered earlier,  with  reasonable  diligence,  is  not  ground  for  new  trial — cer- 
tainly not,  if  first  brought  forward  after  final  judgment  disposing  of  the 
whole  case  on  writ  of  error. 

New  trial.  Practice  in  tlie  Supreme  Court.  Practice  in  the 
Superior  Court.  Before  Judge  Schley.  Bulloch  Superior 
Court.    October  Term,  1874. 

After  the  judgment  of  the  supreme  court  was  rendered  in 
tlie  casd  of  Mane%  vs.  Slater  et  cd.y  48  Georgia  Reports,  589,, 
but  before  it  was  made  the  judgment  of  the  court  below.  Sla- 
ter et  al,  renewed  their  motion  for  a  new  trial  upon  the  same 
grounds  that  had  been  passed  on  by  the  supreme  court,  with 
the  additional  ground,  added  by  amendment,  of  newly  dis- 
covered evidence.  This  testimony  was  to  the  effect  that  Sam- 
uel Slater  had  possession  of  the  property  in  controversy  prior 
to  the  execution  of  the  deed  conveying  the  same  to  Ann  Sla- 
ter, with  remainder  to  her  children  by  her  husband,  William 
Slater;  aud  that  she  held  the  land  under  such  deed  at  the 
time  she  and  her  husband  conveyed  to  Elmore  Manes. 

This  ground  of  the  motion  was  supported  by  the  usual 
aflBdavits.  Counsel  for  plaintiff  stated  in  his  affidavit  that 
neither  he  nor  plaintiflfe  resided  in  Bulloch  county.  James 
M.  Slater,  one  of  the  plaintiff,  also  made  affidavit  to  the  ef- 
fect that  the  evidence  was  newly  discovered,  and  that  his  two 
co-plaintifls  are,  and  were  at  the  time  of  the  trial,  non-resi- 
dents of  Bulloch  county. 

Beyond  the  fact  of  non-residence,  no  excuse  for  the  failure 
to  discover  the  testimony  at  an  earlier  date  was  given. 

The  motion  was  overruled,  and  plaintiffs  excepted. 
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Jah£8  H.  Hunter;  W.  C.  McCall,  for  plaintifife  in  er- 
ror. 

RuFUS  E.  Lester;  A.  H.  Smith  for  defendant 

Bleckley,  Judge. 

1.  As  to  the  grounds  of  new  trial  pronounced  here  insuffi- 
cient on  the  former  writ  of  error,  they  are  res  adjtuiioata.  No 
second  trial  has  been  had  in  the  court  below,  and  these  grounds 
ooroe  back  to  us  with  no  new  action  or  new  light  upon  them. 

2.  It  may  be  questioned  whether  the  motion  for  new  trial 
was  amendable  by  adding,  at  that  stage,  the  ground  of  newly 
discovered  evidence:  Code,  section  3716.  Perhaps -it  was; 
but  if  so,  the  new  hearing  ought  to  have  been  confined  to  tliat 
ground  alone,  as  if  it  were  a  separate  extraordinary  motion : 
Section  3721. 

3.  And  that  ground  we  hold  insufficient,  on  the  showing 
contained  in  the  record.  The  new  facts  were  not  of  a  con- 
cealed or  obscure  nature,  and  they  were  discovered  so  soon 
after  their  absence  had  been  remarked  by  this  court  that 
there  is  a  strong  probability  that  full  diligence  in  searching 
for  them  would  have  met  an  earlier  reward.  The  suit  was  by 
members  of  the  Slater  family,  and  the  possession  said  to  have 
been  recently  discovered  was  by  other  members  of  it.  In  so 
£tr  as  that  possession  related  to  the  question  of  the  plaintiffs' 
title,  it  should  have  been  inquired  into  before  the  suit  was 
brought— certainly  before  it  was  tried.  But  the  record  dis- 
closes no  inquiry  earlier  than  the  loss  of  the  case  on  the 
former  writ  of  error  in  this  court.  Diligence  was  wanting; 
and  diligence  was  required :  41  Georgia,  426. 

Judgment  affirmed. 
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In  re  John  H.  Deveaux  et  cd,,  plaintiffs  in  error. 

Persons  desirous  of  being  incorporated  under  section  1676  of  the  Code,  must 
specif  the  object  of  their  association,  the  particular  business  they  propose 
to  carry  on,  the  place  at  which  they  propose  to  carry  it  on,  and  the  amount 
of  capital  to  be  employed  by  them  in  such  business  actually  paid  in ;  and 
unless  these  particulars  be  disclosed  in  the  application,  the  charter  will  not 
be  granted. 

Corporations.  Charter.  Pleadings.  Before  Judge  Tomp- 
kins.    Chatham  Superior  Court.     February  Term,  1875. 

Reported  in  the  opinion. 

Philip  M.  &  R.  Wayne  Russell  ;  George  A.  Mer- 
CEla,  for  plaintiff!}  in  error. 

W.  U.  Garrard  ;  Rufus  E.  Lester,  contra. 

Jackson,  Judge. 

John  H.  Deveaux  and  others,  applied  to  the  superior  court 
of  the  county  of  Chatham,  for  an  act  of  incorporation.  They 
alleged  by  petition  that  they,  with  others,  had  entered  into  an 
association  under  the  name  of  the  Grand  Lodge  of  Free  and 
Accepted  Masons  of  the  State  of  Georgia ; .  that  the  object  of 
their  association  is  for  charitable  purposes,  with  power  to  pur- 
chase and  hold  property,  real  and  personal,  to  sue  and  be  sued, 
and  to  execute  all  the  powers  usually  conferred  upon  corpora- 
tions of  similar  character,  and  to  do  such  things  and  pass  such 
laws  for  the  organization  of  their  lodge  as  may  be  consistent 
with  the- laws  of  Greorgia ;  that  no  capital  stock  is  required  for 
their  purposes;  and  they  prayed  to  be  incorporated.  This  ap- 
plication was  resisted  by  W.  U.  Grarrard,  an  attorney  and  coun- 
selor of  said  court,  as  amicus  curicsy  and  the  court,  after  ar- 
gument had,  refused  the  application,  and  this  refusal  is  the 
error  assigned. 

The  constitution  of  this  state  declares:  ''The  general  as- 
sembly shall  have  no  power  to  grant  corporate  powers  and 
privileges  to  private  companies,  except  to  banking,  insurance, 
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railroad,  canal,  navigation,  mining,  express,  lumber,  man- 
u&cturing  and  telegraph  companies ;  nor  to  make  or  change 
election  precincts;  nor  to  establish  bridges  or  ferries;  iiot 
to  change  names  or  legitimate  children ;  but  it  shall  pre- 
scribe, by  law,  the  manner  in  which  such  powers  shall  be  ex- 
ercised by  the  courts:"  Code,  section  6068.  Section  1676  of 
the  Code,  prescribes  the  manner  in  which  the  courts  shall  ex- 
ercise the  power  of  incorporating  certain  companies  other  than 
those  conferred  on  the  legislature ;  and  section  1677  prescribes 
the  manner  in  which  certain  other  companies  may  be  incor- 
porated by  the  courts.  The  latter  section  is  confined  to 
churches  and  academies,  and  the  petitioners  do  not  come  un- 
der it,  nor  do  they  apply  under  it.  The  question  therefore, 
is,  are  they  entitled  to  the  charter  they  seek  under  section 
1676  ?  That  section  requires  that  they  shall  specify  the  objects 
of  their  association.  In  the  grant  of  chartered  franchises,  this 
is  all  important;  because  the  courts  should  have  some  guide 
in  keeping  them  within  the  powers  granted,  and  unless  they 
be  specified  with  particularity  in  the  petition,  and  the  grant 
founded  thereon,  they  might  do  as  they  please,  and  the  law  be 
powerless  to  restrain  them.  This  petition  specifies  no  objects, 
unless,  indeed,  to  sue  and  be  sued,  to  purchase  and  hold  prop- 
erty, constitute  objects  in  the  sense  of  the  statute.  They  do 
say  that  their  object  is  charity,  but  how,  when,  where,  in  what 
way,  is  not  disclosed.  The  court  below  seemed  to  suppose 
that  their  object  was  to  make  or  be  made  masons ;  but  we  see 
nothing  in  this  record  disclosing  such  object  outside  of  the 
judgment  pronounced  by  the  court.  We  are  wholly  at  a  loss 
to  know,  from  this  record,  what  the  objects  are,  and  before  the 
charter  can  be  granted  the  statute  requires  that  the  objects  of 
the  association  be  specified.  But  the  statute  requires  more. 
It  requires  them  to  state  the  particular  business  they  propose  to 
carry  on.  Here  the  petition  is  again  strangely  silent.  Tliat  par- 
ticular business  is  no  where  set  out  in  it,  and  this  court  is  wholly 
at  a  loss  to  assertain  from  this  entire  record,  after  a  carefol  and 
close  inspection  thereof,  what  in  the  world  that  particular 
business  can  be!    Again,  the  statute  requires  that  the  petition 
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shall  show  the  amount  of  capital  to  be  employed  by  them, 
actually  paid  in.  There,  again,  this  document  is  silent;  or, 
rather  in  the  same  breath  in  which  it  asks  the  permission  to 
purchase  and  hold  property,  and  sue  and  be  sued,  it  affirms 
that  the  corporation  or  association,  has  no  capital  stock,  ex- 
pects to  have  none,  and  needs  none.  Strange  that  they  shall 
l)e  able  to  purchase  without  money  !  Altogether  in  keeping 
with  the  mysterious  movements  of  some  secret  association 
banded  together  for  objects  which  cannot  be  accurately  speci- 
fied. Again,  the  statute  requires  that  the  petition  shall  indi- 
cate their  place  of  doing  business.  On  this  point,  too,  noth- 
ing is  disclosed ;  neither  the  particular  business  to  be  done, 
nor  the  place  of  doing  it,  is  divulged.  On  the  whole,  this 
petition' carries  on  its  face  a  mask  not  often  exhibited  to  courts, 
and  with  which  judicial  tribunals  are  not  ^miliar.  Law 
loves  plain,  open  dealing;  and  society  and  public  policy  de- 
mand that  where  franchises,  corporate  powers  and  privileges 
above  what  the  masses  of  men  possess,  are  prayed  for,  either 
from  the  legislatui-e  or  the  courts,  before  such  privileges  and 
franchises  are  conferred,  the  power  that  grants  them  shall  be 
inforrae<l  what  objects  the  petitioners  have  in  view,  what  par- 
ticular business  they  propose  to  carry  on,  how  they  expect  to 
purchase  without  any  capital,  and  where,  in  what  locality,  they 
propose  to  perform  that  marvelous  feat.  At  all  events,  the 
constitution  gave  the  legislature  the  power  to  say  how  the 
courts  should  grant  these  powers  and  privileges ;  they  tell  us, 
in  section  1676  of  the  Code  how  we  shall  confer  them;  that 
section  prescribes  the  conditions  prece<lent;  these  petitioners 
have  not  complied  with  hardly  one  of  those  conditions; 
and,  thei'efore,  whilst  we  confess  that  we  do  not  exactly  agree 
with  the  court  below  in  the  reason  on  which  he  based  his 
judgment — doubtless,  because  we  do  not  understand  it — we 
affirm  that  judgment,  and  decline  to  require  the  court  to  grant 
the  charter. 

Judgment  affirmed. 


Digitized  by  VjOQQIC 


676  SUPREME  COURT  OF  GEORGIA. 

Stinson  et  al.  vs.  Hall. 

George  W.  Stinson  et  al.,  plaintiffs  in  error,  vs.  Hugh 
Haix,  sheriff,  for  use,  defendant  in  error. 

Where  property  was  levied  on  under  an  attachment,  claimed  and  found  sub- 
ject; but  when  the  execution  based  on  the  judgment  obtained  on  the  at- 
tachment was  placed  in  the  hands  of  the  sheriflf  and  the  property  demanded 
of  the  claimant,  he  refused  t»  deliver  the  same : 

//eli/,  that  a  recovery  could  be  had  on  the  forthcoming  bond,  without  proof 
that  the  aforesaid  property  had  been  advertised  for  sale.  The  refusal  to 
deliver  the  property  was  a  forfeiture  of  the  bond. 

Claim:  rortlKX)ming  bond.  Levy  and  sale.  Before  Judge 
James  Johnson.  Talbot  Superior  Court.  March  Term, 
1875. 

Reported  in  the  decision. 

Little  &  Crawford,  for  plaintiffij  in  error. 

Willis  &  Willis,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  an  attachment 
was  issue<l  in  favor  of  Allen  against  Morgan,  returnable  to 
Upson  superior  court,  which  was  levied  on  certain  described 
property  as  the  property  of  the  defendant,  by  the  sheriff  of 
Talbot  county,  which  was  claimed  by  George  Stinson  in  terms 
of  the  statute,  he  giving  bond  with  security  to  the  sheriff  who 
left  the  property  levied  on  in  the  possession  of  the  claimant. 
The  condition  of  the  bond  was,  that  the  claimant  should  well 
and  truly  deliver  to  said  sheriff  said  property  at  the  time  and 
place  of  sale  in  the  event  it  should  be  found  subject  to  the 
attachment.  The  property  was  found  subject  on  the  trial  of 
the  claim.  An  execution  was  issued  against  the- property  at- 
tached as  the  property  of  the  defendant  in  attachment,  and 
placed  in  the  hands  of  the  sheriff  of  Talbot  county;  and  the 
property  attached  not  being  forthcoming  to  be  levied  on  in 
satisfaction  of  the  attachment  execution,  suit  was  instituted 
on  the  claimant's  bond  by  the  plaintiff,  allying,  as  a  breach 
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thereof,  that  the  property  had  been  found  subject  to  the  at- 
tachment, and  that  the  defendant  had  been  called  on  and  the 
pro|)erty  demanded  of  him,  to  be  sold  to  satisfy  said  judg- 
ment and  execution,  in  accordance  with  the  stipulations  con- 
tained in  the  bond,  but  that  the  defendant  refused  to  deliver 
the  samC;  or  to  pay  the  plaintiff's  said  judgment. 

On  the  trial  of  the  case  the  sheriff  testified  that  after  the 
execution  was  placed  in  his  hands  he  demanded  of  the  de- 
fondant,  Stinson,  the  property  levied  on,  who  refused  to  de- 
liver the  same  to  him,  and  that  it  was  of  the  value  of  $200  00 ; 
that  he  had  searched  for  the  property  but  could  not  find  it. 
Tlie  court  charged  the  jury,  "that  if  the  sheriff,  afl^r  the  ex- 
ecution was  placed  in  his  hands,  demanded  the  property  from 
the  defendant,  and  the  defendant  refused  to  deliver  the  same, 
then,  whether  the  same  had  been  advertised  for  sale  or  not,  the 
refusal  to  deliver  the  property  was  a  forfeiture  of  the  bond, 
and  entitled  the  plaintiff  to  recover."  To  which  charge  the 
defendants  excepted.  The  jury  found  a  verdict -for  the  plain- 
tiff for  the  sum  of  $186  87. 

There  being  no  legal  evidence  that  the  property  was  adver- 
tised for  sale  after  it  was  found  subject  to  the  attachment,  the 
question  is,  whether,  under  the  evidence  in  the  record,  the  plain- 
tiff was  entitled  to  recover  without  proving  that  the  property 
was  advertised  for  sale?  The3329th  section  of  the  Code  contem- 
plates that  when  a  judgment  shall  have  been  obtained  in  an  at- 
tachment case,  an  execution  shall  issue  on  thatjudgmentagainst 
the  property  attached,  and  that  property  only  shall  be  levied  on 
and  sold  under  such  execution.  Before  the  execution  issued  on 
the  judgment  placed  in  the  sheriff's  hands  could  have  been 
levied  on  the  property  attached  for  the  purpose  of  making 
sale  thereof,  at  the  proper  time  and  place  of  sale,  which  the  de- 
fendant had  bound  himself  in  his  claim  bond  to  deliver  to  the 
sheriff  for  that  purpose,  it  was  necessary  that  the  defendant 
should  have  had  the  property  forthcoming  and  accessible  to 
be  levied  on  by  the  sheriff,  in  onler  that  he  might  sell  it  at 
the  time  and  place  of  sale  as  required  by  law.  But  the  evi- 
dence in  the  record  shows  that  when  the  sheriff  demanded  the 
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property  of  the  defendant  in  order  that  he  might  levy  the 
execution  upon  it,  the  clefendant  refused  to  deliver  the  prop- 
erty, and  the  sheriff  could  not  find  it.  The  position  which 
the  defendant  assumes  in  his  defense  to  the  suit  upon  his  bond 
amounts  to  this:  it  is  true  I  bound  myself  to  deliver  the  prop- 
erty to  tlie  sheriff  which  was  left  in  my  possession,  under  my 
claim  to  it,  if  found  subject  at  the  time  and  place  of  sale,  but 
I  will  refuse  to  produce  it  when  demanded  by  the  sheriff,  so 
tliat  he  cannot  levy  the  execution  upon  it  and  advertise  it  to 
be  sold  at  the  time  and  place  of  sale  as  required  by  law,  there- 
fore I  have  not  broken  the  obligation  of  my  bond  because  be 
has  not  advertised  it.  In  view  of  the  evidence  contained  in 
the  record,  we  find  no  error  in  the  charge  of  the  court  to  the 
jury. 

Let  the  judgment  of  the  court  below  be  aflSrmed. 


J.  A.  Bruce,  plaintiff  in  error,  vs.  W.  B.  Conyers,  defend- 
ant in  error. 

1.  Attachment  may  be  dismissed  for  defective  affidavit  after  replevy  bond  has 
been  given.  The  security  on  the  replevy  bond  is  not  bound  if  the  prop- 
erty replevied  was  not  bound.  A  void  attachment  will  neither  uphold  ihe 
levy  nor  a  bond  given  to  supersede  the  levy. 

2.  Judgment  dismissing  attachment  is,  in  its  nature,  final,  and  is  the  subject 
of  a  separate  writ  of  error,  notwithstanding  the  cause  may  still  be  pending 
in  the  court  below  on  the  declaration  to  have  a  recovery  upon  the  merits  as 
if  the  suit  had  been  brought  by  ordinary  process. 

3.  An  affidavit  to  obtain  attachment  for  purchase  money,  under  sections  of 
the  Code,  3293  and  3294,  must  contain  a  description  of  the  property  for 
which  the  debt  was  created,  and  such  description  must  be  sworn  to  posi- 
tively and  not  simply  to  the  best  of  the  plaintiff's  knowledge  and  belief. 
Affidavit  "  that  to  the  best  of  deponent's  knowledge  and  belief  the  follow- 
ing is  a  correct  list  and  description  of  the  property  for  which  said  debt  was 
created,  to-wit :  four  fancy  decanters,  one  vase,"  with  a  great  number  of 
other  articles  set  forth,  in  like  manner,  is  not  positive,  and  for  that  reason 
the  attachment  issued  thereon  is  void,  and  was  properly  dismissed  on  mo- 
tion: See  23  Georgia  Reports,  480;  48  Ibid,,  12. 
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Attachment.  Practice  in  the  Supreme  .Court.  Before  Judge 
Buchanan.  Carroll  Superior  Court.  April  Adjourned  Term, 
1875. 

Bruce,  for  the  purpose  of  obtaining  an  attachment  against 
Conyers,  made  affidavit  that  the  latter  was  indebted  to  him 
$719  19,  for  the  purchase  money  of  articles  now  in  his  pos- 
session ;  that  he  apprehended  the  loss  of  his  debt,  or  of  some 
part  of  it,  unless  processs  of  attachment  issued;  that,  to  the 
best  of  his  knowledge  and  belief,  the  following  was  a  correct 
list  and  description  of  the  articles  for  which  the  debt  was 
created :  four  fancy  decanters,  etc.  A  levy  was  made  and 
Conyers  replevied.  A  declaration  was  filed  and  personal  ser- 
vice effected  on  defendant.  When  the  case  was  called  for  trial, 
a  motion  was  made  to  dismiss  the  attachment  because  of  the 
insufficiency  of  the  affidavit.  The  motion  was  sustained  and 
plaintiff  had  an  exception  pendente  lite  entered  of  record. 
Subsequently  a  bill  of  exceptions  was  filed  to  this  ruling,  and 
this  branch  of  the  case  was  brought  up  independently  of  the 
personal  suit.     What  became  of  that  does  not  appear. 

Error  is  assigned  upon  the  dismissal  of  the  attachment. 

Gartrell  &  Stephens;  Mabry  &  Reese,  for  plaintiff 
in  error. 

A.  B.  Culberson;  Austin  &  Harris;  J.  B.  S.  Davis, 
for  defendant. 

Bleckley,  Judge. 

1.  The  motion  to  dismiss  the  attachment  was  not  too  late: 
48  Oeorgia,  12.  The  defendant  havmg  filed  no  plea,  the  case 
was  not  at  issue  upon  the  merits;  consequently,  the  l5th  rule 
of  court,  and  the  case  in  44  Georgia,  454,  were  no  obstacles 
to  the  motion.  I  should  hesitate  to  pronounce  them  obstacles 
at  any  stage  of  the  proceedings,  even  after  issue  joined  on  the 
merits  of  the  action,  where,  as  here,  the  defect  in  the  affidavit 
is  patent,  and  one  that  renders  the  attachment  absolutely  void. 
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The  attachment,  whether  good  or  bad,  brings  the  defendant 
into  court,  if  he  is  served  with  notice,  or  if  he  appears  and 
defends,  or  if  he  replevies  the  property,  and  he  remains  in 
court,  though  the  attachment  be  dismissed:  Code,  sections 
3309,  3313,  3328 ;  46  Georgia,  226 ;  53  Ibid,,  558.    Motion 
to  dismiss  the  attachment  is,  therefore,  not  a  denial  that  the 
process  is  sufficient  to  bring  him  into  court,  but  a  denial  of 
its  sufficiency  to  seize  and  hold  his  property.     Such  a  motion 
goes  to  the  writ,  while  a  plea  to  the  merits  goes  to  the  action. 
The  two  things,  under  our  present  statutes,  are  perfectly  con- 
sistent.    Perhaps  they  were  not  so  until  statutory  provision 
was  made  for  proceeding  with  the  action  notwithstanding  a 
dismissal  of  the  attachment.    The  obstacle  insisted  upon  here 
was  that  the  property  had  been  replevied.     But  surely  that 
ought  not  to  cut  off  a  motion  to  dismiss  the  attachment.    The 
defendant  was  obliged  to  replevy  in  order  to  regain  the  pos- 
session of  his  property  without  litigation;    If  the  attachment, 
when  read  in  connection  with  the  affidavit,  was  void,  could  it 
uphold  a  levy,  or  a  statutory  bond  executed  in  consequence  of 
the  levy  ?     We  think  not.     Such  an  attachment  is  as  subject 
to  be  dismissed  after,  as  before,  a  replevy  bond  has  been 
given :  53  Oeorgia,  658.     Ordinarily,  a  replevy  bond  will 
dissolve  an  attachment,  but  where  there  is  no  valid  attach- 
ment, and  the  defect  is  not  amendable,  there  is  nothing  to 
dissolve.    A  void  thing  cannot  be  made  the  less  void  by  call- 
ing it  dissolved. 

2.  It  was  made  a  question  in  the  argument  of  the  case 
whether  this  writ  of  error  was  not  prematurely  brought.  We 
think  it  was  not,  for  the  reason  that  the  whole  attachment 
element  was  disposed  of  by  dismissing  the  attachment  The 
decision  was  final  as  to  it,  and  any  judgment  which  the  plain- 
tiff might  recover  on  his  declaration  thereafter  would  have 
no  aid  fix)m  the  levy  of  the  attachment.  It  would  take  lien 
only  from  the  date  of  the  judgment,  (51  Georgia,  241,)  and, 
as  we  have  seen,  the  security  of  the  replevy  bond  would  be 
lost.    To  maintain  his  attachment^  it  was  the  right  of  the 
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plaintiff  to  have  the  judgment  dismissing  it  reviewed  by  a 
separate  writ  of  error :  53  Georgia,  442. 

3.  Our  ultimate  ruling  in  affirming  the  judgment  is  suffi- 
ciently set  out  in  the  third  head-note. 

Judgment  affirmed. 

I  54    681 
gy    649 

54    681 
103    488 

IM    6811 

Saddler,  by  next  friend,  d  cU.,  defendants  in  error. 

1.  Where  a  demurrer  to  the  whole  bill  is  overruled,  or  a  plea  stricken,  the 
defendant  may  file  his  exceptions  and  have  them  certified  and  entered  of 
record,  and  when  the  case  is  finally  heard  in  the  court  below,  and  brought 
here  for  review,  these  exceptions  will  then  be  considered  and  passed  upon. 

2.  A  parol  agreement,  before  marriage,  to  make  and  execute  in  writing  a  set- 
tlement after  marriage,  is  within  the  statute  of  frauds. 

3.  Marriage  is  not  such  part  performance  of  the  parol  agreement  as  will 
take  the  case  out  of  the  statute.  No  such  construction  should  he  put  upon 
the  statute  as  would  render  it  absolutely  nugatory. 

4.  The  entry  upon,  and  possession  and  enjoyment  of,  the  wife's  property  by 
the  husband,  was  not,  in  i860,  such  part  performance,  unless  averred  and 
clearly  proved  to  have  been  done  in  pursuance  of,  and  subject  to,  the 
scheme  of  settlement  agreed  upon  before  marriage ;  otherwise  his  marital 
rights  attached,  and  the  presumption  would  be  that  he  possessed  and  en- 
joyed the  property  by  virtue  of  those  rights. 

5.  Although  it  be  stipulated  in  a  parol  ante-nuptial  agreement  that  thie  hus- 
band shall  reduce  it  to  writing  after  marriage,  yet  if  he  fail  to  do  so,  but 
nevertheless  hold  and  use  the  wife's  property  as  her  separate  estate  during 
the  greater  part  gf  the  coverture,  intending  not  to  assert  his  marital  rights, 
but  to  carry  out  the  terms  of  the  parol  contract  beneficial  to  the  wife,  other 
terms  of  which,  prejudicial  to  her,  have  been  executed,  the  writing  may  be 
altogether  dispensed  with,  and  its  non-execution  will  be  no  bar  in  equity  to 
the  wife's  title  to  the  property  so  held  by  the  husband  as  her  separate  estate. 

6.  In  such  case,  although  the  statute  of  limitations  would  run  against  the  wife 
as  to  her  right  to  compel  the  husband  to  create  written  evidence  of  the  con- 
tract, yet,  until  the  husband  asserts  title  to  the  property  in  himself  and 
ceases  to  hold  it  as  hers,  the  statute  would  not  run  against  her  equitable  title 
to  it,  so  as  to  bar  a  recovery  of  the  property  itself. 

7.  Nor,  if  the  bill  be  so  brought,  will  it  abate  by  the  death  of  the  husband, 
but  it  will  proceed  against  his  representatives. 

Bill  of  exceptions.    Practice  in  the  Supreme  Court  Prac- 
tice in  the  Superior  Court.     Husband  and  wife.    Marriage 
Vol.  uv,  44. 
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articles.  Statate  of  frauds.  Laws.  Constrnotion  of  statutes. 
Title.  Equity.  Statute  of  limitations.  Abatement  Before 
Judge  Pottle.    Hart  Superior  Court.     Marob  Term,  1875. 

Reported  in  tbe  opinion. 

J.  D.  Mathews;  K  P.  Edwards;  J.  H.  Skelton; 
Samuel  Lumpkin,  for  plaintifiB  la  error. 

McCay  &  Trippe  ;  Robert  Hester  ;  F.  R  Hodges  ; 
G.  Nash,  for  defendants. 

Jackson,  Judge. 

Tbis  LB  a  bill  brougbt  by  Mrs.  Saddler  and  ber  cbildr^i 
against  ber  busband  James  K.  Saddler  for  the  specific  per- 
formance of  an  ante-nuptial  parol  contract  made  in  1860.  The 
bill  alleges,  in  substance,  tbat  complainant  was  a  widow  with 
two  children,  possessed  of  a  considerable  estate,  real  and  per- 
sonal, and  that  defendant  agreed,  if  she  would  marry  bim, 
"he  would,  at  some  convenient  season,  shortly  after  the  mar- 
riage, execute  and  deliver  proper  marriage  articles,  to  convey 
and  make  sure ''  tbe  property  to  her  and  her  children,  after 
the  use  thereof  to  himself  for  life;  that  thereupon  she  mar- 
ried bim;  that  immediately  he  left  all  his  property  and  moved 
to  her  house  and  took  possession,  by  virtue  of  the  contract,  of 
all  her  property ;  that  be  put  her  off  from  time  to  time  on  va- 
rious pretexts,  and  finally  a  few  months  prior  to  tbe  filing  of 
this  bill,  refused  absolutely  to  carry  out  the  contract,  and 
then,  in  1873,  she  brought  this  bill  to  constrain  him  to  exe- 
cute his  agreement.  To  this  bill  the  defendant  demurred,  on 
the  ground  that  there  was  no  equity  in  it  because  the  agree- 
ment was  within  the  statute  of  frauds.  The  court  overruled 
the  demurrer,  and  defendant  excepted  and  had  his  exceptions 
certified  and  entered  of  record,  under  sections  4250  and  4254 
of  the  Code. 

Shortly  thereafter,  the  defendant  died,  and  thereupon  his 
heirs-at-law,  his  children,  were  made  parties  defendant,  by 
consent,  and  they  filed  a  plea  in  abatement,  averring  that  the 
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suit  abated  on  the  death  of  defendant,  complainant  only  hav- 
ing the  lifetime  of  her  husband,  under  the  law,  to  enforce  her 
right  and  make  him  execute  the  contract.  Complainant  de- 
murred to  the  plea,  the  court  sustained  the  demurrer  and  or- 
dered it  stricken,  and  the  defendant  excepted  as  in  case  of  the 
demurrer. 

The  case  came  on  for  final  hearing  before  a  jury,  at  the 
March  term,  1875,  of  said  court,  and  the  jury  found  /'or  the 
complainants.  A  motion  for  a  new  trial  was  made  which  was 
heard  by  consent,  at  chambers,  and  overruled  by  the  court,  and 
defendants  bring  the  case  here,  and  assign  for  error  the  over- 
ruling the  demurrer,  the  striking  the  plea,  and  the  refusal  to 
grant  the  new  trial. 

1.  A  motion  was  made  in  this  court  to  strike  from  th'*  bill 
of  exceptions  the  assignment  of  error  on  the  overruling  the 
demurrer  and  striking  the  plea  on  the  ground  that  both  would 
have  been  final  dispositions  of  the  case,  and  should  have  been 
brought  to  this  court,  if  excepted  to,  within  thirty  days  after 
the  adjournment  of  that  term  of  the  court  when  they  were 
severally  made ;  and  this  presents  the  first  point  fot  our  ad- 
judication. We  think  section  4262  of  the  Code,  which  re- 
quires cases  to  be  brought  here  within  thirty  days  from  the 
adjournment  of  the  court  at  which  the  decision  is  made,  should 
be  construed  in  pan  materia  with  section!^  4250  and  4254,  and 
taking  all  these  sections  together  the  meaning  is,  tliat  cases  mxiat 
be  brought  to  this  court  within  thirty  days  after  the  final  trial 
below,  but  in  cases  of  demurrers  overruled  and  pleas  stricken 
in  the  previous  stages  of  the  cause,  the  party  complaining  may 
file  his  exceptions  and  have  them  certified  and  recorded,  as  in 
this  case;  and  it  is  not  too  late  to  assign  error  upon  them  in 
the  bill  of  exceptions  duly  brought  to  this  court  after  the  final 
hearing.  We,  therefore,  overrule  this  motion  to  strike  these 
assignments  of  error  and  proceed  to  consider  the  whole  case 
as  it  stands  on  its  merits  in  the  bill  of  exceptions. 

2.  The  first  question  thus  presented  is  this:  Is  a  parol 
agreement,  before  marriage,  to  execute  in  writing  a  settlement 
afler  marriage^  within  the  statute  of  frauds  ?    Tliis  agreement 
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having  been  made  in  1860,  before  the  adoption  of  our  Code, 
must  be  considered  in  the  light  of  the  law  as  it  then  stood, 
and  that  st^itute  was  then  in  full  force.  What  does  it  say? 
"  No  action  shall  be  brought  to  charge  any  person  u|H)n  any 
agreement  made  in  consideration  of  marriage/'  unless  the 
agreement,  or  some  memorandum,  or  note,  be  in  writing. 
This  agreement  is  in  parol,  wholly  so,  every  part  of  it,  and  is 
within  the  plain  words  of  the  act,  and  we  have  no  )K)wer  to 
take  it  out,  because  the  party  promised  to  put  it  in  writing 
after  the  marriage.  He  made  no  note  of  such  a  promise — 
signed  nothing,  and  charged  himself  wholly  in  parol:  Cobb's 
Digest,  1127.  The  entire  current  of  authorities  seems  to  run 
in  harmony  with  this  line  of  thought  There  are  cases  that 
where  an  effort  is  made  to  reduce  to  writing  before  marriage, 
and  the  consummation  is  prevented  by  the  fraud  of  the  hus- 
band, the  court  will  decree  a  specific  performance;  and  so 
where  a  written  contract  is  palmed  off  upon  the  wife  other 
than  what  had  been  agreed  upon,  and  what  she  Bup|X)8ed  it 
to  be,  there,  too,  relief  will  be  granted;  but  in  these  cases  an 
effort  is  i&ade  to  comply  with  the  statute  before  marriage,  and 
it  is  defeated  by  the  fraud  of  the  |)arty:  Cookes  v%.  Marcall, 
2  Vernon,  200;  Montacute  v%.  Maxwell,  1  Equity  Cases,  19; 
1  Peere  WUliams,  618. 

3.  The  next  question  presented  is,  is  marriage  such  a  part 
performance  as  will  take  the  case  out  of  the  statute?  We 
think  not.  If  so,  every  case  would  be  taken  out  and  the 
statute  be  repealed  and  annulled  by  the  courts;  for  no  case 
can  arise  under  the  statute  where  the  parties  do  not  marry. 
Such  would  seem  to  be  principle;  and  authority  is  equally 
strong:  Story's  Equity,  1  vol.,  768 ;  Throop  on  Verbal  Agree- 
ments, 719  to  726;  Hackney  i'«.  Hackney,  8  Humphrey's, 
(Tennessee)  452;  Dundas  m.  Dutens,  1  Ves.,  Jun.,  196, 199. 
It  is  true  that  Judge  Benning,  in  the  case  of  Dvirhain^  vs. 
Taylor,  combats  this  view  with  his  usual  pow^r,  but  at  last 
he  concludes  his  argument,  speaking,  too,  alone  for  himself, 
with  a  doubt  whether  marriage  is  not  such  a  part  performance 
as  takes  the  case  out  of  the  statute.    The  case  itself  turned 
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upon  the  question  of  reforming  by  parol  proof  a  cjontract  al- 
ready in  writing,  and-  making  it  speak  the  intention  of  the 
parties,  and  to  enforce  it  when  corrected :  Durham  and  mfe 
V8.  Taylor,  29  Georgia,  167. 

4.  But  it  is  insisted  for  defendant  in  error  that  if  marriage 
alone  be  not  such  part  performance,  marriage,  accompanied 
with  the  possession  of  the  wife's  property,  and  the  enjoyment 
thereof  under  the  parol  agreement,  is  such  part  performance 
as  will  relieve  the  case  from  the  operation  of  the  statute. 
This  depends,  in  our  judgment,  upon  the  character  of  the 
|)os8ession,  and  for  whom  the  husband  held  the  pn)perty.  In 
the  absence  of  a  full  averment  in  the  bill,  and  clear  proof  on 
the  trial,  that  he  held  it  in  pursuance  of,  and  subject  to,  the 
•  scheme  of  settlement  agreed  on,  it  is  clear  that  the  marital 
rights  of  the  husband  attaching  to  the  wife's  property  on  mar- 
riage, as  they  did  at  the  time  of  this  marriage,  the  presump- 
tion would  be  that  he  held  her  estate  as  his  otmi  by  virtue  of 
those  rights.  This  presumption  must  be  overcome  by  proof 
perfectly  satisfactory  to  the  jury,  and  the  allegation  to  that 
effect  in  the  bill  should  be  distinct  and  unmistakable. 

6.  Again,  if  the  bill  clearly  alleged  the  contract  or  agree- 
ment to  be  what  some  of  the  witnesses  say  it  was,  that  Sad- 
dler, on  the  marriage,  was  to  give  all  of  his  own  property  to 
his  children,  and  to  move  to  the  house  of  his  wife  and  man- 
age her  property  for  her  and  as  her  separate  estate,  he  enjoy- 
ing only  the  use  thereof  during  his  life;  and  if  it  be  clearly 
established  by  proof  that  such  was  the  agreement,  and  that 
he  did  give  the  whole  o'f  his  property  to  his  children,  aqd  did 
thus  treat  hers  as  her  own  during  the  greater  part  of  the 
coverture,  why  may  not  the  writing  be  altogether  dispensed 
with  and  she  recover  in  equity  her  separate  estate  so  held  by 
her  husband  ?  The  wife  certainly  had  an  interest  in  the 
property  of  the  husband  she  was  about  to  marry.  She  was 
entitled  to  a  support  from  him.  His  means  to  give  her  that 
support  were  diminished  when  he  gave  to  his  children  all  he 
had.  Her  right  to  dower  upon  his  death  was  gone.  This 
part  of  the  contract,  injurious  to  her,  was  fully  executed; 
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and  if  it  be  true  that  he  went  into  possession  of  hers,  to  hold 
for  her  and  her  childreD^  with  a  mere  usufruct  in  him  for  life, 
why  is  not  her  title  in  equity  good  to  that  for  which  she  paid 
a  valuable  consideration  to  her  husband  on  the  marriage,  by 
relinquishing  all  her  rights,  of  every  sort,  to  that  property 
which,  but  for  the  agreement,  he  would  have  brought  into 
the  coverture?  We  think  if  these  facts  were  clearly  alleged 
in  the  bill,  and  proven  on  the  trial,  the  non-execution  of  the 
writing  would  be  no  bar  in  equity  to  the  wife's  title  to  the 
property,  so  held  by  her  husband,  as  her  separate  estate. 
Otherwise,  certainly,  the  statute  of  frauds  standing  in  the 
way  of  a  court  of  equity,  compelling  him  to  put  the  agree- 
ment in  writing,  would  enable  him  and  his  children  to  per- 
petrate a  fraud  upon  her  and  her  children  that  shocks  the 
conscience  of  every  good  man. 

6.  Nor  would  the  statute  of  limitations  bar  such  suit  by 
the  wife.  The  four  years  statute  might  operate  as  a  bar  to 
her  right  to  have  the  contract  s|)ecifically  performed  and  the 
writing  executed,  because  she  had  the  right  to  bring  her  bill 
to  enforce  the  execution  of  the  contract  on  his  failure  to  do 
so  at  a  convenient  time  shortly  after  the  marriage,  and  cer- 
tainly thirteen  years  was  too  long  a  time  for  her  to  wait  One 
year,  it  seems  to  us,  would  have  been  ample  to  test  his  sin- 
cerity. Whether  her  coverture  would  take  such  a  case  against 
the  husband  out  of  that  statute  of  limitations  is  questionable. 
However  that  may  be,  the  contract  having  been  made  prior 
to  1865,  the  broad  act  of  1869  wouhl  bar  her  effort  to  have 
him  execute  the  writing;  but  if  he  went  into  the  possession  of 
her  property  and  held  it  as  her  separate  estate  for  her,  his 
possession  was  hers,  and  she  would  not  be  required  to  sue  for 
the  property  until  he  set  up  title  in  himself,  and  held  ad- 
versely to  her,  which,  upon  her  theory  of  the  case,  he  never  did 
until  a  short  time  before  the  bill  was  filed.  Inasmuch,  how- 
ever, as  the  facts  are  not  fully  and  clearly  set  out  in  the  bill, 
nor  such  a  prayer  distinctly  made  for  the  relief  herein  indi- 
cated, and  as,  under  the  charge  of  the  court,  the  jury  did  not 
pass  upon  the  questions  indicated  in  this  opinion,  but  made 
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their  verdict  and  decree  on  the  issue  of  a  specific  performance 
of  the  verbal  ante-nuptial  agreement,  we  feel  constrained  to 
send  the  case  back  for  a  rehearing,  that  the  issues  herein  indi- 
cated, if  the  parties  see  fit  to  amend,  may  be  fairly  passed, 
upon  by  the  jury. 

7.  A  bill  so  brought  would  not  abate  on  the  death  of  the 
husband.     It  would  proceed  against  his  representatives. 

There  is  but  one  other  point  made  in  the  case  that  need  be 
noticed,  and  that  is  the  seventh  ground  in  the  motion  for  a 
new  trial,  that  the  court  expressed  an  opinion  and  argued  the 
case  to  the  jury.  We  do  not  see  any  violation  of  the  Code 
in  this  charge.  The  question  seems  to  have  been  fairly  dis- 
cussed and  presented  to  the  jury  without  an  expression  of  opin- 
ion on  the  facts.  But  this  and  other  immaterial  assignments 
of  error  do  not  affect  the  merits  of  the  case,  and  seem  to  have 
been  abandoned  by  counsel,  as  they  do  not  appear  upon  the 
brief.  The  judge  gave  to  the  case  full  and  thorough  consid- 
eration, and  ruled  the  various  questions  which  arose  with 
marked  clearness  and  ability;  and  while  we  differ  with  him 
on  some  points,  which  make  it  necessary  under  the  pleadings 
for  us  to  grant  a  new  trial,  in  all  probability,  the  practical  re- 
sult of  his  ruling  and  our  own  will  be  the  same  in  the  end. 

Judgment  reversed. 


Emily  R.  Hathorn  et  aZ.,  plaintifis  in  error,  vs.  William 
T.  Maynard,  defendant  in  error. 

1.  Grounds  of  new  trial  not  verified  by  the  presiding  judge  cannot  be  con- 
sidered. 

2.  The  verdict  was  neither  contrary  to  the  law  nor  the  evidence. 

New  trial.  Practice  in  the  Supreme  Court.  Before  Judge 
Hall.  Monroe  Superior  Court  February  Adjourned  Term, 
1876. 

Reported  in  the  decision. 
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Lani£b&  Anderson^  Hill  &  Harris;  Hammond  & 
Bebneb,  for  plaintifis  in  error. 

A.  M.  Speer;  W.  D.  Stone;  Peeples  &  Howell,  for 
defendant. 

Warner,  Chief  Justioe. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendant as  administrator  of  Elijah  Maynard,  deceased,  for  an 
account  and  settlement  of  the  estate  in  his  hands  as  sach  ad- 
ministrator. On  the  trial  of  the  case,  the  jury,  under  the 
charge  of  the  court,  found  a  verdict  for  the  defendant.  The 
complainants  made  a  motion  for  a  new  trial  on  the  grounds  of 
alleged  error  in  the  charge  of  the  court,  failure  to  charge  the 
jury,  and  because  the  verdict  was  contrary  to  law,  and  the  evi- 
dence in  the  case.  The  court  overruled  the  motion  and  the 
complainants  excepted. 

Whether  the  court  charged  the  jury  as  set  forth  in  the  mo- 
tion for  a  new  trial,  or  fitiled  to  charge  as  therein  stated,  we 
do  not  know,  as  these  alleged  grounds  of  error  contained  in 
the  motion,  are  not  stated  in  the  bill  of  exceptions,  which  the 
presiding  judge  has  certified,  to  have  been  truey  and  therefore 
we  cannot  consider  them.  The  only  ground  of  error  which 
remains  for  our  consideration  and  judgment,  is  whether  the 
verdict  was  contrary  to  law  and  the  evidence.  In  looking 
through  the  evidence  in  the  record  we  find  nothing  which 
will  authorize  this  court  to  interfere  with  the  verdict  on  either 
of  the  grounds  alleged  in  the  motion.  The  fisu^ts  of  the  case, 
as  disclosed  in  the  record,  bring  it  within  the  rulings  of  this 
court  in  MiUer  vs.  GotUd,  38  Georgia  Reports^  466,  and 
Campbell  vs.  Miller,  38  Georgia  i2eporto,.  304,  and  other  cases 
in  relation  to  the  receipt  of  Confederate  money  by  trustees. 
There  was  no  error  in  overruling  the  motion  for  a  new  trial, 
on  the  statement  of  facts  as  disclosed  by  the  evidence  in  the 
record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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54   089 

John  M.  Soott,  plaintiff  in  error,  v%.  George  Singer,  Jr.,       ^  ^ 
defendant  in  error. 

1.  When  plaintiff  in  an  action  for  land  claims  through  a  sheriff's  deed,  founded 
upon  a  sale  under  foreclosure  of  mortgage,  and  produces  in  evidence  the 
mortgage,  the  judgment  of  foreclosure,  the  execution,  and  the  sheriff's 
deed,  with  a  deed  from  the  purchaser  to  himself,  and  proves  possession  by 
the  mortgagor  at  the  date  of  the  mortgage,  he  has  made  out  a  prima  facie 
title. 

2,  Where,  in  such  a  case,  the  defendant  claims  under  the  mortgagor  by  a 
private  sale  subsequent  to  the  mortgage,  it  will  not  prevent  a  recovery 
against  him  -to  prove  that  another  person  was  in  possessioi)  prior  to  the 
mortgagor,  and  that  such  person  put  the  mortgagor  in  possession.  If  both 
parties  in  an  action  of  ejectment,  or  of  complaint  for  land,  claim  under  the 
same  third  person,  title  need  not  be  traced  into  such  third  person :  See  17 
Georgia,  303;  19  Ibid.,  331 ;  44  Ibid.,  638. 

Ejectment.   Mortgage.   Title.   Before  Judge  James  John- 
son.   Stewart  Superior  Court.     April  Term,  1875. 

Scott  brought  complaint  against  Singer,  Jr.,  for  a  lot  of  land 
in  the  town  of  Lumpkin,  in  Stewart  county.  •  The  defendant  • 
pleaded  title  by  prescription,  and  the  pendency  of  a  former 
suit.  Upon  the  trial  the  plaintiff  showed  a  mortgage  on  the 
property  executed  by  one  Blackburn,  while  in  possession,  reg- 
ular foreclosure  and  sale  thereunder,  and  deed  from  the  pur- 
chaser to  him.  The  defendant  claimed  under  a  private  sale 
made  by  Blackburn  subsequent  to  the  date  of  the  mortgage. 
It  appeared  that  one  Park  had  been  in  possession  of  the  lot 
prior  to  Blackburn,  and  that  he  placed  the  latter  in  possession 
thereof.  The  court,  thereupon,  stated  that  as  a  prior,  undis- 
puted possession  was  shown  in  Park,  it  amounted  to  an  out- 
standing title,  and  that  therefore  the  plaintiff  could  not  re- 
cover. Under  this  ruling  the  plaintiff  submitted  to  a  non- 
suit, reserving  the  right  to  except. 

Exception  to  such  ruling  was  subsequently  taken  and  error 
assigned  thereon. 

J.  L.  Wimberly;  B.  S.  Worrill;  Peabody  &  Bran- 
NON,  for  plaintiff  in  error. 
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Bball  &  Tuckeb;  Ikgram  &  Crawford,  for  defendant 

Bleckley,  Judge. 

In  reversing  the  judgment  the  law  was  announced  by  this 
court,  as  stated  in  the  head-notes.     Nothing  need  be  added. 
Judgment  reversed. 


John  R.  Sterling,  plaintiff  in  error,  vb.  Jambs  Arnold 
et  al,y  defendants  in  error. 

I.  This  coart  will  not  control  the  discretion  of  the  circuit  court  in  granting  a 
new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of  the  evi- 
dence, unless  that  discretion  has  been  abused,  and  where,  in  a  claim  case, 
the  evidence  is  voluminous  and  conflicting,  and  yet  the  truth  seems  to  be, 
as  gathered  from  it  all,  that  some  o^  the  pfoperty  is  subject,  at  least  in  part, 
to  the  execution,  and  the  verdict  is,  **  not  subject "  as  to  all  the  property, 
the  court  does  not  abuse  that  discretion  by  granting  a  new  trial, 

3.  Where  a  guardian  buys  property  with  the  funds  of  his  ward,  and  takes  the 
deed  in  his  own  name  individually,  he  holds  the  title  in  trust  for  the  ward; 
and  where  such  property  is  levied  on  under  an  execution  against  the  guar- 
dian, and  is  claimed  by  the  ward  by  virtue  of  a  deed  made  from  the  guar- 
dian to  the  ward,  even  after  the  lien  of  the  judgment,  the  date  of  such  deed 
will  relate  back  to  the  purchase  by  the  guardian,  and  the  title  of  the  ward 
is  good  against  the  judgment,  if  there  be  no  fraud  or  collusion  between 
guardian  and  ward,  and  if  the  evidence  satisfies  the  jury  that  the  ward's 
money  paid  for  the  property,  and  the  judgment  creditor  did  not  credit  on 
the  faith  of  the  property  while  the  legal  title  was  in  the  guardian. 

3.  If  all  the  distributees  of  an  estate,  except  the  ward,  have  been  settled  with, 
and  the  guardian  is  the  executor,  and  holds  the  balance  of  the  estate  for 
the  ward,  and  uses  the  money  of  the  estate,  after  settlement  with  the  other 
distributees,  in  the  purchase  of  such  property,  it  is  the  same  in  effect  as  if 
he  had  used  the  money  of  the  ward ;  but  if  such  funds,  so  remaining  on 
hand,  be  the  shares  both  of  the  guardian  and  of  the  ward,  left  in  the  estate, 
then  the  title  of  the  ward  will  he.  good  only  to  the  extent  of  his  purchase 
money,  or  part  of  such  balance,  and  the  remaining  part  will  be  subject  to 
the  judgment  against  the  guardian. 

4.  And  if  the  original  purchase  of  property  be  made  with  the  ward's  money, 
but  the  guardian  has  made  valuable  improvements  with  his  own  funds, 
thereby  greatly  enhancing  the  value  thereof,  to  the  extent  of  doubling  or 
trebling  its  value,  the  legal  title  being  in  the  guardian,  the  resulting  trust 
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for  the  benefit  of  the  ward,  attaches  only  to  such  pro  rata  interest  as  his 
purchase  money,  used  by  the  guardian,  gives  him  in  the  land,  and  the  bal- 
ance thereof  is  subject,  in  equity,  to  the  judgment  against  the  guardian. 

5.  Where,  in  a  claim  case,  the  facts  make  such  a  division  of  equitable  title  to 
property,  and  such  a  mixture  of  equitable  rights  therein,  the  pleadings 
should  be  so  framed  as  to  all  the  material  facts  of  the  case,  and  the  verdict  so 
moulded,  as  to  subject  the  proper  proportion  of  the  property  to  the  judg- 
ment against  the  guardian,  and  give  the  remainder  to  the  ward ;  and  the 
property  should  be  sold  if  necessary,  and  the  fund  divided  according  to 
such  proportion  so  authorized  by  the  pleadings,  and  found  by  the  verdict. 
The  equitable  rights  of  the  parties  may  be  thus  reached  in  the  claim  case 
at  law  under  the  statutes  of  Georgia ;  or  either  party  may  go  into  a  court 
of  equity,  if  he  see  fit,  to  ascertain  and  secure  such  equitable  rights :  Code, 
sections  3082,  3095. 

d.  The  sayings  of  the  guardian,  while  he  held  the  legal  title  to  the  land,  and 
before  suit  against  him,  are  admissible  in  behalf  of  the  ward ;  aliter^  if 
said  after  suit  against  him :  28  Georgia ^  170. 

7.  The  fact  that  claimant  signs  as  security  for  defendants  in  fi.  fa.<,  a  forth- 
coming bond  for  the  delivery  of  land  in  the  event  that  the  issue  on  an  affi- 
davit of  illegality  is  determined  against  them,  does  »ot  estop  him  from 
afterwards  claiming  the  land 'as  his  property;  but  such  bond  may  go  to  the 
jury  to  be  weighed  by  them  for  what  it  is  worth,  as  a  circumstance  to  show 
collusion  and  fraud  between  the  defendants  and  claimant. 

8.  Where  clients  reside  out  of  the  county  where  the  case  is  prepared  and 
tried,  and  took  no  part  in  its  preparation  or  management,  but  left  it  all  to 
counsel,  and  a  motion  is  made  for  a  new  trial  on  the  ground  of  newly  dis- 
covered testimony  within  the  county,  it  is  not  necessary  that  the  clients 
should  swear  to  want  of  knowledge  or  to  the  use  of  diligence  in  respect  to 
such  testimony ;  it  is  enough  that  counsel,  so  having  entire  control  and 
management  of  the  case,  make  the  affidavit ;  and  where  the  court  below 
grants  a  new  trial  upon  such  evidence,  material  and  not  cumulative,  and 
no  want  of  diligence  appears,  this  court  will  not  interfere  because  counsel 
alone,  and  not  clients  too,  have  made  the  affidavit  of  want  of  knowledge 
and  of  diligence. 

9.  In  a  claim  case,  though  one  of  the  plaintiffs  in  fi.  fa.^  who  are  assignees 
of  the  judgment,  be  dead,  and  his  administrators  are  made  parties,  the 
claimant  is  a  competent  witness  in  relation  to  facts  disconnected  with  de- 
ceased and  transpiring  since  his  death. 

Claim.  New  trial.  Guardian  and  ward.  Administrators 
and  executors.  Judgments.  Levy  and  sale.  Improvements. 
Equity.  Pleadings.  Evidence.  Estoppel.  Attorney  and 
client.  Witness.  Before  Judge  Buchanan.  Troup  Supe- 
rior Court.    November  Term,  1874. 
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This  case  is  sufficiently  reported  in  the  head-notes  and  the 
opinion. 

A.  H.  Cox ;  B.  H.  Hill  &  Son,  for  plaintiff  in  error. 

Speer  &  Speer,  for  defendants. 

Jackson,  Judge. 

In  1860,  John  Neal  obtained  a  judgment  against  Whit- 
mell  L.  Sterling  for  $2,500  00,  which  was  transferred  to  Park 
and  James  Arnold.  In  1867,  execution  therefrom  was  levied 
upon  certain  lands  in  Troup  county.  The  lands  were  claimed 
by  John  R.  Sterling.  Subsequently  Park  Arnold  died,  and 
his  administrators  were  made  parties.  The  defendant,  Whit- 
mell  L.  Sterling,  and  the  claimant,  John  R.,  were  brothers. 
Whitmell  was  John's  guardian,  and  the  administrator  on  their 
father's  estate.  The  jury  found  the  lands  not  subject.  The 
plaintiff  moved  for  a  new  trial.  The  court  granted  the  new 
trial  on  four  grounds,  and  the  plaintifis  excepted. 

The  first  ground  for  new  trial  on  which  the  court  grant- 
ed it,  is  tliat  the  verdict  is  against  the  evidence  and  the 
charge  of  the  court.  It  has  been  repeatedly  ruled  by  this 
court  that  we  will  not  control  the  discretion  of  the  court  be- 
low in  granting  a  new  trial  on  this  ground  unless  his  discre- 
tion has  been  abused,  and  that  we  will  be  more  reluctant  to 
interfere  when  he  grants  than  when  he  refuses  the  new  trial. 
We  think,  after  carefully  examining  this  voluminous  record, 
that  the  court  below  has  not  abused  his  discretion.  The 
charge  was,  that  unless  John's  money  bought  the  lands,  the 
title  being  in  the  guardian,  individually,  it  was  subject.  The 
impression  made  upon  our  minds  is,  that  the  verdict  is  right 
in  part  and  wrong  in  part,  and  in  the  hea«l-note8  the  legal 
principles  applicable  to  the  case,  and  which  will  guide  the 
court  and  the  parties  in  a  subsequent  trial,  are  as  clearly  laid 
down  as  we  can  make  them  appear.  Some  of  the  funds  of 
the  defendant,  and  some  of  the  claimant's  were,  perhaps,  used 
in  the  purchase  and  improvement  of  several  of  the  items  of 
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property  levied  on  and  claimed ;  and,  without  the  application 
of  equitable  principles  to  the  case,  it  seeras  impossible  to  do 
complete  justice.  The  pleadings  may  be  so  framed  at  law  in 
this  claim  case  as  to  present  the  issues  fairly,  and  the  jury 
may  so  mould  a  verdict  as  to  do  justice  on  principles  of  equi- 
ty, or  the  parties,  or  either  of  them,  may  resort  to  equity,  at 
their  election. 

The  second  ground  is,  that  the  court  erred  in  admitting 
the  sayings  of  defendant  in  favor  of  claimant;  and  on  the 
nootion,  the  court  ruled  that  he  did  err  in  that  regard,  and 
granted  the  new  trial  on  this  ground.  Whether  he  erred  or 
pot,  we  think,  turns  on  the  time  when  the  defendant  in  fi,  fa. 
made  the  admissions.  If  before  suit  against  him,  and  while 
the  formal  title  was  in  him,  we  think  them  admissable;  if  af- 
terwards, inadmissible.  Probably  some  were  made  before, 
others  after;  the  reconi  does  not  disclose  the  dat«  of  each  a<J- 
mission ;  on  the  new  hearing  it  can  be  fixed :  8  Georgia,  66 ; 
20  Ibid.,  220,  240;  28  Ibid.,  170. 

The  third  ground  on  which  the  new  trial  was  granted  is, 
that  the  court  erred  in  ruling  out  the  l)ond  given  by  defend- 
ants for  the  forthcoming  of  these  lands  on  an  affidavit  of  ille- 
gality to  this  fi.  fa.,  whereon  the  claimant  was  their  security. 
There  was  no  necessity  for  a  bond  for  the  forthcoming  of 
lands,  and  we  think  the  suretyship  of  claimant  thereon,  does 
not  estop  him  from  claiming  the  lands  afterwards,  as  seems  to 
have  been  the  idea  of  the  court  below.  We  think,  however, 
the  bond  admissible  as  a  circumstance,  slight  perhaps,  but  a 
circumstance  going  to  show  collusion  l)etween  the  defendant 
and  claimant,  and  to  be  given  such  weight  by  the  jury  as  they 
think  it  deserves. 

The  fourth  ground  is  newly  discovered  evidence.  From 
the  affidavit,  it  seems  that  the  claimant  received  from  the  de- 
fendant, his  guardisln,  some  thousands  of  dollars  more  than 
appeared  on  the  trial,  in  property  from  one  Cameron,  who  was 
indebted  to  defendant,  and  turned  over  the  property  to  claim- 
ant by  direction  of  defendant.  One  important  question  made 
on  the  trial  was,  the  amount  that  the  defendant  owed  claim- 
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ant  as  guardian,  and  the  testimony  is  material  in  this  view, 
nor  is  it  cumulative,  but  to  a  new  and  independent  fact. 

The  plaintiff  in  error  complains  that  the  parties  plaintiff  do 
not  swear  to  the  want  of  knowledge  of  this  evidence,  but  we 
think  it  unnecessary  as  they  lived  out  of  the  county,  and  had 
notliing  to  do  with  tlie  preparation  and  management  of  tlie 
case,  and  the  newly  discovered  evidence  is  in  the  county.  In 
such  a  case,  the  oath  of  counsel  as  to  diligence,  and  ignorance 
of  the  evidence  at  the  trial  is  sufficient. 

We  think  that  the  court  erred  against  the  claimant  in  not 
allowing  him  to  testify  in  rebuttal  of  the  evidence  of  Bing- 
ham and  Ferrell,  though  Arnold,  one  of  the  plaintifis,  the  as-^ 
signees  of  the  judgment,  was  dead,  and  his  administrators 
parties.  Tlie  deceased  had  no  connection  at  all  with  the  facts 
testified  to  by  Bingham  and  Ferrell.  They  occurred  after  his 
death;  at  all  events,  he  had  no  connection  with  them;  the 
other  transferree  and  plaintiff  was  living,  and  we  think  the 
reason  of  his  exclusion  as  a  witness  ceases  to  exist  in  such  a 
case. 

On  the  whole,  we  will  not  interfere  with  the  grant  of  the 
new  trial.  We  think  justice  demands  that  it  should  be  had; 
and  that  the  pleadings  be  so  framed,  and  the  allegations  on 
all  material  points  be  so  distinctly  made  that  the  jury  may  be 
able  to  pass  distinctly  upon  each  item  of  property,  whether 
subject  or  not  subject,  and  in  what  proportion  subject ;  or  that 
either  plaintifls  or  claimant,  at  their  option,  may  go  into  a 
court  of  equity  and  have  their  respective  equities  there  set- 
tled. Under  our  statute  that  parties  need  not  go  into  equity 
but  may  have  equitable  principles  and  relief  given  and  ap- 
plied at  law,  we  do  not  see  why  the  pleadings  may  not  be  so 
framed  here  as  to  do  justice  to  all;  but  we  think  the  case 
presents  such  issues  as  peculiarly  are  equitable,  and  we  will 
not  control  either  party  from  carrying  the  other  into  chancey 
regularly,  if  desired :  Code,  sections  3082,  3095. 

Judgment  affirmed. 
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Nathaniel  J.  Hammond,  attorney  general,  ex  rel.,  plaintiff 
in  error,  vs.  Haywood  Brookins,  ordinary,  defendant  in 
error. 

Where  the  certificate  of  the  presiding  judge  to  a  bill  of  exceptions  was  as  fol- 
lows :  "  I  certify  that  the  foregoing  bill  of  exceptions  contains  all  that  is 
necessary  for  a  full  understanding  of  the  errors  complained  of,  and  the 
clerk  of  the  superior  court  of  Washington  county  is  therefore  ordered  to 
cause  a  complete  exemplification  of  the  record  to  be  forwarded  to  the  July 
term  of  the  supreme  court  at  Atlanta,  in  order  that  the  alleged  errors  may 
be  corrected,"  the  writ  of  error  will  be  dismissed  on  motion.  (R.) 

Certificate.    JBill  of  exceptions.     Practice  before  the  Su- 
preme Court.     July  Term,  1875. 

The  above  head-note  reports  this  case. 

Thomas  Evans,- by  James  K.  Hines,  for  plaintiff  in  error. 

James  S.  Hook,  by  Peeples  &  Howell,  for  defendant. 


James  M.  Smith,  governor,  plaintiff  in  error,  vs.  Lewis 
Walker  et  al.y  defendants  in  error. 

Where  a  bill  of  exceptions  was  not  filed  in  the  clerk's  office  until  sixteen  days 
after  the  date  of  the  certificate  of  the  judge,  the  writ  of' error  will  be  dis- 
missed, even  though  the  case  reached  the  supreme  court  by  the  return  day 
of  the  term  to  which  it  was  by  law  returnable.  (R.) 

Bill  of  exceptions.  Pratice  before  the  Supreme  Court.  July 
Term,  1875. 

When  this  case  was  called,  counsel  for  defendants  moved 
to  dismiss  the  writ  of  error  because  the  bill  of  exceptions  was 
not  filed  in  the  clerk^s  oflBce  of  the  superior  court  until  the  ex- 
piration of  sixteen  days  from  the  date  of  the  certificate  of  the 
judge.  In  support  of  this  motion  the  following  facts  were, 
relied  on : 
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Nichols  V5,  Fraser  et  al. 

The  bill  of  exceptions  was  certified  by  the  presiding  judge 
on  March  22d,  1875.  Service  was  acknowledged  thereon  by 
opposite  counsel,  on  the  Slst  of  the  same  month.  It  was  filed 
in  the  clerk's  office  on  April  7th,  1875,  and  certified  and  for- 
warded by  him  on  the  same  day.  It  reached  the  clerk's  office 
of  this  court  on  the  12th  of  April.  The  return  day  to  the 
next  terra  was  the  15th  of  June.  The  court,  nevertheless, 
dismissed  the  case,  enunciating  the  principle  embraced  in  the 
above  head-note. 

B.  B.  BowBR,  solicitor  general,  for  plaintiff  in  error. 

WooTEN  &  Simmons,  by  R.  F.  Lyon,  for  defendant. 


James  S.  Nichols,  administrator,  plaintiff  in  error,  w.  Re- 
becca L.  M.  Fraser  d  al.,  defendants  in  error. 

1.  Where  a  paper  purporting  to  be  a  bill  of  exceptions  was  served  upon  op- 
posite counsel  before  it  was  certified  by  the  presiding  judge,  the  writ  of  error 
will  be  dismissed.     (R. ) 

2.  The  bill  of  exceptions  to  an  order  granting  an  injunction  was  served  upon 
opposite  counsel  before  it  was  certified  by  the  judge.  A  motion  to  dismiss 
the  writ  of  error  upon  this  ground,  was  sustained.  Counsel  for  plain- 
tiff then  stated  that  there  was  still  time  within  which  to  perfect  service,  and 
asked  leave  to  jvithdraw  the  bill  of  exceptions  for  this  purpose.  This  was 
allowed  by  the  court  without  prejudice  to  the  rights  of  the  defendants.  Ser- 
vice was  perfected,  the  bill  of  exceptions  refiled  in  the  clerk's  office  of  this 
court,  and  the  case  reset  for  trial.  When  the  case  was  called  a  second  time, 
counsel  for  defendants  moved  to  dismiss  the  writ  of  error  because  there 
was  no  record  certified  under  this  bill  of  exceptions.  It  was  replied  diat 
the  record  forwarded  with  the  first  bill  of  exceptions  was  here.  The  court 
sustained  the  motion,  holding  that  when  the  bill  of  exceptions  was  with- 
drawn, there  was  no  oase  pending  in  this  court,  the  writ  of  error  having  been 
dismissed,  and  that  counsel  for  plaintiff  in  error  should  have  commenced 
de  novOf  ignoring  entirely  the  former  proceeding,  and  complying  with  all 
the  requirements  of  the  statute.     (R.) 

.    Bill  of  exceptions.    Service.     Practice  before  the  Supreme 
Court.    July  Term,  1875. 
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Philo  vs.  The  State  of  Georgia. 

This  case  arose  upon  exceptions  to  tlie  order  of  the  chancel- 
lor granting  an  injunction.  When  it  was  called^  counsel  for 
defendants  moved  to  dismiss  the  writ  of  error  because  service 
of  a  paper  purporting  to  be  the  bill  of  exceptions  was  made 
on  them  before  it  had  been  certified  by  the  judge.  An  in- 
spection of  this  document  revealed  the  fact  that  service  was 
made  on  July  24thy  1875,  and  the  certificate  on  July  26th  of 
the  same  year.  Whereupon  the  court  sustained  the  motion 
and  dismissed  the  case. 

On  the  next  day,  counsel  for  plaintiff  in  error  stated  that 
there  was  still  time  within  which  to  perfect  service,  and  asked 
leave  to  withdraw  the  bill  of  exceptions  for  this  purpose. 
This  was  allowed  by  the  court  without  prejudice  to  the  rights 
of  the  defendants.  The  bill  of  exceptions  was  accordingly 
withdrawn,  was  served  on  August  6th,  1875,  and  refiled  on 
August  6th,  1875,  in  the  clerk's  office  of  this  court.  It  was 
neither  refiled  in  the  clerk's  office  of  the  superior  court,  nor 
recertified  by  such  officer.  The  case  was  again  set  for  trial  on 
the  docket  of  this  court.  When  reached,  a  motion  to  dismiss 
was^  made  on  the  ground  that  there  was  no  record  here  cer- 
tified under  the  bill  of  exceptions  then  before  the  court.  It 
was  replied  that  the  record  which  had  been  forwarded  in  the 
first  instance  was  here.  The  court  dismissed  the  case  enunci- 
ating the  principles  set  forth  in  the  above  head-notes. 

Phillips  &  Camp,  by  W.  S.  Thomson,  for  plaintiflF  in 
error. 

W.  T.  &  W.  J.  Winn,  for  defendants. 


Jerby  Philo,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

Where  the  clerk  of  the  superior  court  fails  to  forward  a  bill  of  exceptions, 
after  the  expiration  of  the  ten  days  allowed  him  for  making  out  transcript 
of  record,  etc.,  until  too  late  to  reach  the  clerk's  office  of  this  court  by  the 
Vol.  uv.  45. 
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Moughon  vs»  The  State  of  Georgia. 

return  day  of  the  next  term,  by  reason  of  which  said  case  is  placed  upon 
die  docket  of  the  second  term,  the  writ  of  error  will  be  dismissed.     (R.) 

Bill  of  exceptions.  Practice  before  the  Supreme  Court 
July  Term,  1875. 

When  this  case  was  called,  counsel  for  the  state  submitted 
a  motion  to  dismiss  the  writ  of  error  because  it  was,  by  law, 
returnable  to  the  last  term  of  this  court.  In  support  of  the 
motion  he  relied  upon  the  following  facts : 

The  bill  of  exceptions  was  certified  by  the  judge,  in  the 
usual'form,  on  January  19th,  1874.  It  was  served  and  filed 
in  office  on  the  next  day.  It  was  certified  by  the  clerk  on 
February  23d,  1875,  and  reached  the  clerk's  office  of  this 
court  on  the  25th  of  the  same  month. 

In  reply  to  this  motion,  one  of  the  counsel  for  plaintiff  in 
error,  stated  in  his  place,  that  at  the  last  term  of  this  court 
he  discovered  that  this  case  had  not  been  forwarded ;  that  he 
immediately  saw  the  clerk  and  caused  him  to  send  it  on ;  that 
it  reached  this  court  before  the  call  of  the  docket  of  the  Al- 
bany circuit,  to  which  it  properly  belonged,  but  after  the  com- 
mencement of  the  term ;  that  he  then  moved  the  court  to  have 
the  same  entered  upon  the  docket  and  tried,  but  this  was  re- 
fused ;  that  the  case  thus  was  placed  upon  the  docket  of  the 
present  term. 

The  motion  was  sustained  and  the  writ  of  error  dismissed. 

Vason  &  Davis  ;  Gaetbell  &  Stephens  ;  Z.  Z.  Odom, 
for  plaintiff  in  error. 

B.  B.  BowEE,  solicitor  general,  for  the  state. 


■Cato  Moughon,  plaintiff  in  error,  vs.  The  State  op  Gbob- 
GiA,  defendant  in  error. 

Service  of  a  bill  of  exceptions  upon  the  solicitor  general /r<?  tern,,  after  the 
adjournment  of  the  term  of  the  court  at  which  the  case  was  tried,  is  insuf- 
ficient.    (R.) 
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Roebuck  vs.  The  State  of  Georgia. 

Service.  Solicifcor  General  pro  tern.  Bill  of  exceptions 
Practice  before  the  Supreme  Court.    July  Term,  1875. 

When  this  case  was  called  a  motion  to  dismiss  the  writ  of 
yror,  was  submitted  by  counsel  for  the  state  upon  two  grounds, 
to- wit:  1st.  Because  not  made  returnable  to  the  proper  term. 
2d.  Because  there  had  been  no  valid  service  of  the  bill  of  ex- 
ceptions. It  is  unnecessary  to  report  the  facts  upon  which 
the  first  ground  was  based,  as  it  is  covered  by  the  decision  in 
the  preceding  case.  As  to  the  second  ground  the  facts  were 
as  follows : 

The  case  was  tried  at  the  April  adjourned  term,  1874,  of 
Dougherty  superior  court.  Thomas  R.  Lyon,  Esq.,  repre- 
sented the  state  as  solicitor  general  pro  tern,  at  that  term.  The 
court  adjourned  on  June  20th,  1874.  He  acknowledged  ser- 
vice of  the  bill  of  exceptions,  as  solicitor  general  pro  tern,,  on 
June  23d,  1876. 

The  motion  was  sustained  and  the  writ  of  error  dismissed. 

H.  Morgan,  by  D.  H.  Pope,  for  plaintiff  in  error. 
B.  B.  Bower,  solicitor  general,  for  the  state. 


Martha  J.  Roebuck,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

When,  after  the  expiration  of  the  ten  days  from  the  filing  of  the  bill  of  ex- 
ceptions allowed  the  clerk  for  making  out  transcript  of  record,  etc.,  there 
was  sufficient  time  for  the  case  to  have  reached  the  clerk's  office  of  the  su- 
preme court  before  the  return  day  of  the  next  term,  but  the  same  was  neither 
certified  nor  forwarded  until  after  the  commencement  of  said  term,  thus 
causing  it  to  be  entered  i;pon  the  docket  of  the  next  succeeding,  term,  the 
writ  of  error  will  be  dismissed.  And  this,  notwithstanding  the  fact  that  if 
the  fifteen  days  from  the  date  of  the  certificate  of  the  presiding  judge  per- 
mitted by  the  statute  for  service  and  filing,  were  added  to  the  ten  days  al- 
lowed the  elerk,  it  would  have  been  impossible  for  the  case  to  have  been 
returned  to  the  next  term,  (R.) 
Jackson,  Judge,  dissented  from  the  last  proposition. 
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Roebuck  vs.  The  State  of  Georgia. 

Bill  of  exceptions.  Practice  before  the  Supreme  Court. 
July  Term,  1875. 

A  motion  was  ifiade  to  dismiss  the  writ  of  error  in  this 
case  because  made  returnable  to  the  wrong  term.  In  support 
of  this  motion,  counsel  for  the  state  relied  upon  the  following 
fects: 

The  bill  of  exceptions  was  filed  in  the  clerk's  office  of  the 
superior  court  on  December  14th,  1874.  The  return  day  of 
the  January  term,  1875,  of  the  supreme  court,  was  December 
29th,  1874.  The  certificate  of  the  clerk  was  dated  February 
16th,  1875.  It  reached  the  clerk's  office  of  this  court  on  the 
19th  of  the  same  month. 

It  was  replied  by  counsel  for  plaintiff  in  error,  that  there 
was  allowed  twenty-five  days  from  the  date  of  the  certificate 
of  the  judge  before  the  clerk  was  compelled  to  forward  the 
bill  of  exceptions,  to-wit :  fifteen  days  for  service  and  filing, 
and  ten  days  for  making  out  transcript ;  that  as  the  judge's 
certificate  was  dated  December  7th,  1874,  there  was  no  neces- 
sity for  the  clerk  to  transmit  until  January  2d,  1875,  and  if 
then  forwarded  the  case  would  have  been,  by  law,  returnable 
to  the  present  term  of  the  court,  the  term  to  which  it  had 
been,  in  &ct,  made  returnable ;  that  therefore  the  case  was 
within  the  provisions  of  the  act  of  1870:  Code,  section  4272. 

A  majority  of  the  court  ordered  the  writ  of  error  dismissed. 

H.  Morgan,  by  D.  H.  Pope,  for  plaintiff  in  error. 
B.  B.  Bower,  solicitor  general,  for  the  state. 
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ABATEMENT.    See  Husband  and  Wife,  ig. 
ACCEPTANCE.     Sec  Negotiable  Instruments,  i, 

ACCORD  AND  SATISFACTION. 

1.  Usury,  there  may  be  accord  and  satisfaction  of.     Rogers  vs.  Ball,  75. 

2.  Deduction  at  time  of  settlement  of  debt,  not  amount  to,  though  so 
agreed  by  parties.    Ibid, 

3.  If  payment  be  in  property  at  value  greater  than  debt,  with  further  addi- 
tion to  price  on  agreement  that  advance  is  in  satisfaction  of  usury,  and 
creditor  gives  note  for  excess  over  debt,  and  pays  it,  such  action  consti- 
tutes accord  and  satisfaction.    Ibid, 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Application  for  year's  support  by  administrator  subsequently  adopted  by 
widow ;  not  dismissed  on  appeal  because  made  by  administrator,  or  be- 
cause he  had  no  notice.  Notice  may  be  shown  by  parol.  Forbes  vs. 
Anderson  et  al.,  gj  ;  Butts  vs.  Pugh,  next  friend,  465. 

2.  Legal  representative  is  necessary  party  to  proceedings  to  vacate  judg- 
ment in  favor  of  deceased.     Grier,  executrix,  vs.  Jones,  executor,  1^4. 

3.  Proper  mode  of  making  such  representative  a  party.    3id, 

4.  Return  by  administrator  that  he  had  invested  $2,000  00  in  Confederate 
bonds,  is  no  proof  that  fund  which  he  received  in  good  money,  without 
fault  on  his  part,  became  Confederate  currency.  Davis,  administrcUor, 
vs.  Harper  et  al.,  180. 

5.  Purchaser  at  sale  who  fails  to  comply,  and  is  sued  for  deficiency  on  se- 
cond sale,  cannot  set  up  mental  mistaike  as  to  amount  of  his  bid.  Al- 
exander vs.  Herring  et  al.,  administrators,  200. 

6.  Measure  of  damages  is  the  amount  necessary  to  place  administrator  in 
same  position  as  if  purchaser  had  complied.     Ibid. 

7.  Judgment  against  executor  conclusive  on  estate.  Castellaw,  adminis- 
trator, et  al.,  vs.  Guilmartin,  executor,  et  cU.,  2gg. 

8.  Equity  only  interferes  with  administration  in  strong  case.  Mayo,  trus- 
tee, vs.  Keaton,  executor,  et  al.,  4g6. 

9.  Judgments  against  defendants  in  individual  capacities ;  fact  that  execu- 
tions style  Aem  "executors,"  not  affect  case.  Tharpe  vs.  Tharpe ; 
Tharpe  vs.  McCall,  ^01. 

10.  Declaration  in  short  form  against  administrator  of  A,  alleging  that  he 
is  indebted  on  note,  a  copy  of  which  is  attached,  the  copy  being  a  joint 
note  signed  "  A  &  B,"  is  a  suit  against  defendant  in  representative  char- 
acter.    Jennings,  administrator,  vs.  Wright  6r»  Company,  ^jy. 

11.  Dower  or  child's  part,  widow  entitled  to ;  having  remained  in  possession 
until  right  to  dower  was  barred,  presumed  to  have  elected  to  take  child's 
part,  especially  where  such  course  was  the  most  beneficial  to  her.  Sew- 
ell  vs.  Smith  et  al.,  ^67. 

ADVERTISEMENT.     See  Tax,s\  Evidence,  33*34* 

■  ALIMONY.     See  Husband  and  Wife,  13. 
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AMENDMENT. 

I.  Charge  should  not  nullify  effect  of  amendment  made  without  objection. 
/     Akin  vs.  Bartow  County^  jg, 

•  2.  Declarations  in  statutory  form  are  amendable.    Ibid, 
^.  Relates  back  to  commencement  of  suit,  amendment  does.     Ibid. 

4.  Amendment  to  sworn  bill  verified  by  solicitor,  in  discretion  of  chancel- 
lor to  allow.     Cook  vs.  Board  of  Commissioners^  etc.,  j6$. 

5.  Decree,  omission  of  chancellor  to  sign,  cured  by  nunc  pro  tunc  judgment 
at  subsequent  term.     Sloan  vs.  Cooper ^  486. 

6.  Conversion  alleged  on  day  subsequent  to  suit,  may  be  amended  by  sub- 
stituting day  prior  thereto.  Toole  6*  Price  et  al.  vs.  First  National 
Bank,  4gy. 

APPEALS.     See  Justice  Courts,  i,  7,  8. 

APPRENTICE. 

1.  Provisions  of  act  of  March  17,  1866,  amending  the  law  as  to  appren- 
tices, should  be  strictly  complied  with,  and  it  should  so  appear  on  the 
face  of  the  proceedings.     Ballinger  vs.  McLain,  i^^. 

2.  Petition  that  minor  should  be  bound  out  did  not  show  residence.  Order 
grantmg  application  was  passed  on  day  petition  was  filed,  reciting  only 
tact  of  application  and  that  no  good  cause  was  shown  to  contrary.  On 
writ  of  habeas  corpus  minor  should  be  discharged.     Ibid, 

ARBITRAMENT  AND  AWARD. 

1.  Owner  of  mill-dam  to  pay  proprietor  of  adjacent  land  specific  sum  an- 
nually so  long  as  water  was  kept  at  certain  height ;  payment  must  be 
made  so  long  as  dam  causes  overflow,  although  water  be  not  kept  con- 
tinuously at  stated  height.     Wilkinson,  administrator,  vs,  Sitton,  71. 

2.  Award  upon  disputed  question  of  law  binding  on  the  parties,  even 
though  erroneously  decided.     Forbes,  treasurer,  vs.  Turner,  judge,  2S2' 

3.  To  action  on  common  law  award,  defendant  may  plead  that  it  covered 
matters  not  submitted,  without  filing  copy  of  testimony.  Crane,  admin- 
istrator, vs.  Barry,  $00. 

4.  Cotton  Exchange,  failure  to  comply  with  award  of,  where  no  willful  vio- 
lation of  constitution,  etc.,  appears,  no  ground  of  expulsion.  Savan- 
nah Cotton  Exchange  vs.  State,  ex  rel.,  668. 

5.  Jurisdiction  of  arbitration  court  denied,  party  entitled  to  appeal  on  that 
issue  without  submitting  entire  controversy.     Ibid. 

6.  Cotton  Exchange,  award  of  subject  to  be  reviewed  by  legal  tribunals. 
Ibid. 

ATTACHMENT. 

1.  Returnable  to  wrong  county;  defendant  makes  no  defense,  but  simply 
replevies  property ;  may  set  up  defense  by  illegality  to  execution  pro- 
ceeding from  judgment  on   replevy  bond.     Treutlen,  trust.,  vs.  Smith 

2.  Forthcoming  bond  for  property  attached ;  refusal  to  deliver  is  forfeiture. 
Proof  of  advertisement  for  sale  unnecessary.  Stinson  et  cU.  vs.  Hall, 
sheriff,  676. 

3.  Dismissed  for  defective  afiidavit,  attachment  may  be  after  replevy. 
Bruce  vs   Conyer^,  678. 

I.  Judgment  dismissing  attachment  is  final,  and  subject  to  separate  writ  of 
error.     Ibid. 
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5.  Affidavit  to  obtain  attachment  for  purchase  money  most  be  positive  as  to 
description  of  property.     Ibid» 

BANKRUPT. 

1.  Goods  received  on  commission;  failure  to  account  for  proceeds  creates 
debt  which  dischsu'ge  does  not  bar.  Meador  ^Brother  vs.  Sharp,  ^r., 

I2S, 

2.  Judgment  creditor  may  proceed  against  property  fraudulently  conveyed 
by  debtor  prior  to  passage  of  bankrupt  act,  although  latter  was  discharg- 
ed prior  to  trial  of  claim.     Barber  vs.  Terrell,  146, 

3.  Money  raised  on  final  process  before  the  court  for  distribution,  not  or- 
dered paid  to  assignee.  Dyson,  sheriff,  vs.  Harper,  ass.,  el  al,;  Kelly 
vs.  Harper,  ass,,  el  al,,  282. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  An  equitable  adjustment  of  the  rights  of  stockholders  inter  sese,  is  to 
charge  each  borrower  with  the  amount  received,  with  seven  per  cent, 
interest;  credit  this  debt  according  to  the  law  of  partial  payments 
with  pa3rments  made ;  pay  balance  into  funds  of  association ;  then  let 
entire  amount  thus  received,  after  deducting  expenses,  be  divided.  Good- 
rich et  al ,  vs.  City  L,  and  B,  A,  of  Augusta  et  al.,  g8. 

2.  Stockholders  who  have  received  more  than  their  proper  share  may  be 
made  parties  and  compelled  to  refund,     /did, 

3.  Interlocutory  decree  may  be  rendered  as  to  mode  of  settlement  for  those 
before  the  court,  to  be  opened  for  adjudication  of  questions  touching 
those  subsequently  brought  in.     Ibid, 

4.  Officers  of  association,  having  in  good  faith  carried  out  plan  of  settle- 
ment adopted  by  majority,  even  though  such  plan  be  set  aside,  not  made 
individually  liaole.     /6td. 

5.  Contract  for  advance  on  stock  not  usurious  on  face.  Redwine  vs.  Gate 
City  L,  and  B,  A,,  474., 

CASES  CITED. 
(The  page  shows  where  cited.) 

Adams  vs.  Adams, 36  Ga.  R.,  i6f 

Adams  vs.  Cater, 53  "  31 

Addison  vs,  Christy, 49  "  108 

Administrators  of  Ligon  vs,  Rogers, 12  **  541 

Atlantic  and  Gulf  Railroad  Company  vs.  Florida  Const.  Co.,  .  41  <*  680 

Atlanta  and  West  Point  Railroad  Company  vs,  Hodnett,  .    .  36  **  639 

Avin  vs,  Beckom, 1 1  "  353 

Bank  of  St.  Mary's  vs,  Mumford  &  Tyson, 6  «*  639 

Barnes  et  al.  vs.  Underwood,  administrator, 54  "  467 

Beal  z/j.  Burkhalter 26  "  514 

Bell  vs.  McGrady, v 32  "  378 

Benjamin  et  al.,  administrators,  vs.  Gill,  administrator,  ...  45  "  486 

Bishop  vs,  Saniord, 15  "  127 

Black  vs.  Scanlon, 48  "  679 

Black  vs,  Swanson,   . ', 49  "  108 

Booty  vs.  Brazier,  administratrix, 22  "  464 

Boston  &  Gunby  vs,  Cummins, 16  "  621 

Breed  vs.  Nagle, 46  **  572 

Branch  vs,  Riley, 19  "  590 

Britt  vs,  Hayes, 21  "  267 

Brown  vs.  State, 28  "  439 

Brown  vs.  Upton  et  al,, 12  "  149 

Brown  vs.  Wells, 14  "  454 
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Bryan  &  Hunter  vs.  King, 51  Ga.  R.,  620 

Brfant^/a/.  Of.  Beal^/o/., i  **  540 

Bryan  vs.  Gunn, 27  "  33 

Bryan  vs.  Southwestern  Railroad  Company, 37  **  455 

Bryan  vs.  Watson, 20  "  455 

Bullard  vs,  Pitts, 3  **  195 

Burton  vs.  Black, 32  "  485 

CampbeU  vs.  Miller, 38  "  688 

Camp  vs,  Cahn, 53  "  680 

Canaler  vs,  Hammond, 23  •*  256 

Caraker  vs,  Mathews, 25  "  109 

Central  Railroad  and  Banking  Company  vs,  Collins  et  al,,  .  4ft  **  308 

Central  Railroad  and  Banking  Company  vs,  Collins  et  a/ ,  .  40  "  386 

Chambers  vs.  Collier, 4  "  $17 

Chambers  vs.  Sute, 50  "  524 

Chambliss  vs.  Phelps, 39  "  358 

Cherry  vs.  McCall, 23  "  275 

Gark  &  Cole  vs.  Dobbins  </ a/., 52  "  44 

Qark,  executor,  vs,  Harker, ; 49  "  604 

Clements  vs,  Malloney, 17  "  541 

Cloud  &  Shackleford  vs.  Dupree, 28  "  693 

Comas  vs.  Reddish, 35  "  161 

Compton  vs,  Cassada, 32  "  75 

Cunningham  et  al,  vs,  Schley  et  al. 41  •*  672 

Dalha  vs.  Heard, 32  "  378 

Daly  vs.  Harris, 33  "  425 

Daniel  vs,  HoIlin|;shead  ^/ a/. , .16  "  539 

Davie  vs,  McDaniel, 47  **  93 

Davie  vs,  McDaniel, 47  "  467 

Davis  et  al.  vs.  Anderson, i  "  447 

Denham  vs,  Williams, 39  "  573 

Dobbins  vs.  Orange  and  Alexandria  Railroad  Company  «/  a/.,,^j  *'  399 

Dunn  vs.  Crozier, 17  **  257 

Durham  et  ux  vs,  Taylor, 29  "  685 

Dyson  vs.  Beckham,  executrix, 35  "  455 

Edwards  w.  Dixon, 48  "  176 

Fclton  vs.  Hill  et  al., 41  **  257 

Flint  River  Steamboat  Company  vs.  Foster, 5  "  183 

Footman,  assignee,  vs,  Puscy,  Jones  &  Company, 45  "  572 

Fowler  vs,  W5drip, 10  "  621 

Frazer  vs.  Jackson, 46  «*  44 

Georgia  Railroad  Company  vs.  Wynn, 46  "  504 

Gilbert  vs,  Hardwick, 1 1  "  539 

Gladney  vs.  Deavors, ii  "  38 

Graddy  w.  Hightower  ^/ a/., I  "  ill 

Graddy  vs,  Hightower  ^/a/,, , I  "  256 

Gray  vs,  O'Neal, i 12  **  455 

Guerin  vs,  Danforth, 45  "  464 

Gvitrry  etal,  vs.  Ferryman, 12  "  541 

HzToncVet  al.vs.KoMS^et  al.^ 17  "  425 

Hamilton  vs,  Conyers, 25  "  257 

Hanson  vs.  Crawley, 51  "  136 

Harris  vs.  Colquitt  &  Baggs, 44  "  533 

Hazlehurst  vs.  Savannah,  Griffin  and  N.  Ala.  R.  R.  Co.  et  al,,  43  *<  384 

Heard  rj.  Callaway, 51  •«  217 

Henderson  vs.  Stiles, 14  "  267 

Hobbs  vs.  Cody 45  "  183 

Hollifield&  Company  w.  White,  executrix, 52  "  31 

Holt  vs.  Experience, 26  «*  399 
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Home  Insurance  Company  vs.  City  of  Augusta, ......  50  Ga.  R.,  649 

Horn,  trustee,  vs.  Ross, 20  "  693 

Howard  vs,  Gresbam, 27  "  464 

{ackson  vs,  Jackson, 40  "        176 

ohnson  vs,  Bemis, 4  **  iii 

Jones  &  O'Dowd  vs.  Russell, 44      *•  126 

Justices  Inferior  Court  vs,  Plank-Road  Company, 9  "  165 

Kitchens  ei  al,  vs,  Hutchins, 44  «  524 

Knowles  et  al,  vs,  Lawton, 18  '*  463 

Lane  et  al,  vs,  Partee  et  ux„ 41  "  621 

Lay  vs,  Seago, 47  **  450 

Leaptrot  vs,  Robertson, 44  "  121 

Leaptrot  vs.  Robertson, 44  **  176 

Lessee  of  Dudley,  etc.,  vs,  Bradshaw, 29  "  605 

Levining  vs.  State, 13  "  566 

Lewis  w.  State, »   *   *   '  ZZ  "  57 

Lockett  vs,  Usry, 28  "  360 

Long  vs.  Hood, 46  "  680 

Mackie,  Beattie  &  Company  vs,  Glendenning, 49  **  94 

Maddox  vs,  Eberhart, 38  "  354 

Maxwell  vs.  Harrison, 8  "  693 

May  vs,  Memphis  Branch  Railroad  Company, 48  "  384 

McAmy  vs,  Higdon, 50  "  454 

McCann  vs.  Brown, .    •    •  43  "  78 

McCoy  vs.  State, 52  "  57 

McDonald,  assignee,' z/x.  Sims  ^/^., 3  "  353 

McDougald,  administrator,  vs,  Bellamy,  administrator,  ...  18  "  639 

McDougald,  administrator,  vs,  Bellamy,  administrator,  ...  18  "  641 

McDougald  vs.  Hall, 3  "  463 

McLane  vs.  State, 4  "  58 

Mechanics  Bank  vs.  Heard, 37  "  410 

Miller  vs,  Gould. 38  "  607 

Miller  vs,  Gould, 38  "  688 

Mitchell  vs,  Rome  Railroad  Company, 17  "  455 

Monroe  vs,  Napier, 52  "  117 

Morris  vs.  Davidson, 49  "  283 

Morris  et  al.  vs.  Munroe, 30  "  350 

Moye  vs.  Waters, 51  "  6ao 

Murphy  vs.  State, 50  "  524 

Murray  vs.  Sells, 53  "  170 

Odom  vs,  Odom, 36  "  285 

Ordinary,  etc.,  vs.  Proctor, 54  "  172 

Papot  vs,  Gibson, 7  "  621 

Pare  vs,  Mahone, 32  "  127 

Parker  vs.  Fulton  Loan  and  Building  Association, 46  "  475 

Paschal  vs.  Davis, 3  "  199 

Peacock,  Chapman  &  Company  vs.  Peacock, 50  "  255 

Phillips  vs.  Brigham,  Kelly  &  Company, 26  "  455 

Pitts  vs.  Hendrix, 6  «*  604 

Pollock  vs.  Gilbert, 16  "  367 

Poole  vs.  Perdue,  trustee, 44  "  679 

Pope  vs,  Toombs, 20  "  257 

Prichett  vj.  Inferior  Court,  etc., 46  •*  69 

Redd,  executor,  vs,  Muscogee  Railroad  Company, 48  "  34 

Rogers  vs.  Parham, 8  **  267 

Rome  R.  R.  Co.  vs.  Sullivan,  Cabot  &  Co., 32  "  455 

Rose  &  Co.  vs.  Gray, •••...  40  "  44 

Ross  vs,  Vason,  . 37  *«  449 

Saunders  vs.  Smith,  adm*r, 3  "  540 
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Sav.  and  Ch.  R.  R.  Co.  vs,  Callahan, 49  Ga.  R.,  572 

Scales  vs.  Ordinary,  etc., ', 41  "  27 

Schley  vs.  Lyon  &  Rutherford, 6  ««  583 

Scisson    vs.  McLaws, 12  "  599 

Scott,  Carhart  &  Co.  vs,  Warren  ef  a/,, 21  "  447 

Seabrook  vs.  Und.  Ag*y  et  a/. 43  **  641 

Searcy  vs.  Stubbs, 12  «*  360 

Settle  vs,  Allison, 8  "  464 

Shields  vs.   Yonge, 15  "  505 

Shorter  et  al.  vs.  Hargroves,  adm'r, ii  "  540 

Sims  et  al.  vs.  Phillips  et  tU^ 51  "  604 

Smith  w.  Ezell, 51  "  38 

Smith  w.  Wright, 43  "  451 

Spann .  vs.  Clark, 47  «*  256 

Stanton   vs.  Burge, 34  "  70 

Stix  &  Co.  vs.  Pump  &  Co., 37  "  621 

Studslill  vs.  State, 7  "  439 

Suggs  vs.  Sapp  et  al.^ 20  "  6^4 

Sutherlin  vs.    Und.  Ag*y, 53  •*  680 

Tarver  w.  McKay  ^/ <z/., 15  "  256 

Tarver  w.  McKay  <•/ a/., 15  "  645 

Tennell,  adm'r,  vs.  Ford  et  ttl^^ 30  "  464 

Tinsley  et  al.  vs.  Lee, 51  "  540 

Tison  vs.  McAfee, 50  "  476 

Tison  vs.  Yawn, 15  •*  455 

Tommey  &  Stewart  vs.  Finney, •    •  45  **  329 

Toomer  vs.  Dickerson, 37  **  280 

Turner  vs.  Thompson,  Kendrick  &  Co., 23  **  105 

Union  Br.  R.  R.  Co.  vs.  East  Tenn.  and  Ga.  R.  R.  Co.,  .    .  14  "  431 

United  States  vs.  Athens  Armory,  etc., 35  "  447 

Walton  vs.  Ramsay, 50  "  514 

Washington  vs.  State, .• 36  "  58 

Watkins  vs.  Cason, , 46  **  493 

Welbom  vs.  Bonner, 9  "  211 

West  End  and  At.  St.  R.  R.  Co.  vs.  At.  St.  R.  R.  Co.,  ...  49  "  404 

West  End  and  At.  St.  R.  R.  Co.  vs.  At.  St.  R.  R.  Co.,  ...  49  "  409 

West  End  and  At.  St.  R.  R.  Co.  vs.  At  St.  R.  R.  Co.,  ...  49  "  431 

Whatley  vs.  Newsom, 10  "  83 

Whatley  vs.  Newsom, 10  *♦  604 

White  vs.  Hemdon, 40  "  368 

White  vs.  Hemdon, 40  «  570 

Whitworth  vs.  State, 30  "  298 

Williams  et  al.  vs.  Mollis, 19  "  296 

Williams  et  al.  vs.  Holls 19  "  298 

Williams  vs.  Kelsey  &  Halsted, 6  "  149 

Winship  vs.  Phillips, 52  "  284 

Wmter  vs.  Garrard, 7  •*  447 

Wooten  et  al.  vs.  Archer, 49  "  572 

Wynn  ve.  Booker  et  aL, 22  «*  459 

Zom  vs.  Walker, • 43  "  533 

CERTIORARL 

1.  No  question  of  fact  involved,  and  superior  court  having  finally  disposed 
of  case,  this  court  not  interfere  except  where  discretion  was  manifestly 
abused.     Ayres  vs.  Taylor,  264* 

2,  Exceptions  to  verdict  in  city  court  dismissed  by  supreme  court ;  certiora- 
ri may  be  applied  for  within  three  months  from  such  dismissal.  Ro<uh 
vs.  Suiter,  4j8. 
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CHARGE  OF  COURT. 

1 .  Presumed  corredt,  charge  not  set  forth  will  be.     Lackey  vs.  BostztncA,  4J. 

2.  Amendment  made  without  objection,  charge  of  court  should  not  nullify 
effect  of.     /dt4/, 

3.  Request  to  charge  should  set  forth  principle  of  law  without  attempting 
to  draw  inference  therefrom.     /6ui, 

4.  Although  request  to  charge  be  refused,  yet  instructions  applicable  to 
facts  of  case  should  be  given,     /did, 

.  5.  Error  to  charge  that  if  jury  believe  evidence  to  be  different  from  what 
it  was  when  passed  on  by  the  supreme  court,  they  should  find  for  com- 
plainant.    Compton  vs.  Cassada^  7^.  ^ 

6.  General  instructions  cover  request;  failure  to  give  not  error.  Barber 
vs,  Terrrllf  146, 

7.  Claim  case,  on  trial  of,  not  error  for  court  at  conclusion  of  charge  to  ask 
.    counsel  if  they  wish  jury  instructed  as  to  damages.     Ibid. 

8.  Responsive  to  bill,  what  is  and  what  not,  duty  of  court  to  charge.  Gray 
vs  Obeary  231. 

9.  Legal  right  to  have  charge  reduced  to  writing.  Request  should  be 
made  before  commencement  of  argument.     Ibid. 

10.  Law,  whence  it  obtains  it,  court  need  not  inform  jury.  Sumner  vs.  Bry- 
an, Dillingham  dr*  Co.  et  al,     613. 

CLAIMS. 

1.  Neither  a  memorandum  of  debts  made  by  defendant,  nor  the  schedule 
attached  to  his  petition  in  bankruptcy,  is  admissible  to  show  indebtedness 
to  claimant,  both  having  been  executed  after  his  purchase.  Barber  vs, 
Terrell,  146, 

2.  On  trial  of  issue  whether  conveyance  was  a  fraud  on  creditors,  compe- 
tent to  show  pendency  of  suits  at  time  of  execution.     Ibid. 

3.  Damages,  law  as  to ;  court  may  inquire  at  conclusion  of  charge  whether 
counsel  wish  jury  instructed  as  to.     Ibid. 

4.  Lien  lost  in  any  way,  proper  defense.     Winship  vs,  Phillips,  237, 

5.  AflSdavit  and  bond  recite  that  property  has  been  levied  on,  claimant  es- 
topped from  attacking  levy.     Cohen  vs.  Broughion  2g6, 

6.  Title  does  not  pass  where  goods  were  obtained  by  fraud,  and  vendor 
may  claim.     Landauer  ^^  Bro.  vs.  Cochran,  McLean  <Sr»  Co,  jjj, 

7.  Several  claim  cases  pending,  all  in  behalf  of  same  claimant ;  one  was 
tried  and  the  property  found  subject.  It  was  agreed  that  this  case 
should  be  carried  to  the  supreme  court,  and  that  the  others  abide  its 
decision.  As  soon  as  the  remittitur  affirming  the  judgment  below  was 
returned,  claimant  withdrew  his  claims  in  the  other  cases.  When  the 
land  in  controversy  was  sold  and  the  fund  brought  into  court,  claimant 
demanded  the  fimd :  Held,  that  the  above  agreement  barred  him.  Brad- 
shaw  et  al.  vs,  Gormerly  et  al.,  jjy, 

8.  Competent  for  plaintiff  to  show  that  deed  from  defendant  to  claimant  was 
void  as  to  creditors.     Ibid, 

9.  Levy  in  one  county  and  claim  interposed ;  execution  not  withdrawn  to 
levy  in  other  county,  without  order  of  court.  Kendall  vs,  Westbrook, 
S87' 

10.  Complete  equity  sufficient  basis  for  claim.     Wilkinson  6f*  Wilson  vs. 

Chew,  602. 
IX.  Appeal  lies  from  justice  courts  where  either  theyf.  fa,,  or  the  value  of 

property  claimed,  exceeds  $y)  00.     Turman  vs.  Cargill  ^  Daniel,  66j. 
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12.  Act  of  1874  regulating  right  of  appeal  in  such  cases,  not  unconstitu- 
tional.    Ibid. 

13.  Equitable  right  may  be  reached  upon  trial  of  claim  if  pleadings  be 
properly  framed.    Sterling  vs,  Arnold  et  aL,  6go, 

14.  Forthcoming  bond,  claimant  having  signed  as  security  for  defendants  in  il- 
legality, not  thereby  estop>ped  from  subsequently  claiming,  but  such  fact 
may  be  considered  by  jury  as  evidence  of  fraud.     Ibid» 

COMMITTING  COURTS.    See  justice  Courts,  2,  s> 

COMPROMISE  AND  SETTLEMENT. 

1.  Consideration  for  promise,  settlement  of  dispute  as  to  legality  of  debt  is. 
Ivey  et  al.^  assignees,  vs  Noble  Brothers  6r»  Company,  344, 

2.  Decisions  adverse  to  plaintiff,  who,  thereupon  compromises ;  subse- 
quently decisions  are  reversed,  plaintiff  cannot  avoid  settlement  on 
ground  of  mistake  of  law.     Spriggs  vs  BrambUtt,  ^48. 

CONFESSION.     See  Criminal  Law,  2,  jg. 
CONSOLIDATION  OF  RAILROADS.     See  Corporation, j,  4, 

CONSTITUTIONAL  LAW. 

1.  Land  in  two  counties;  suit  commenced  in  one  before  adoption  of  con- 
stitution of  1868,  but  trial  after;  recovery  had  for  entire  tract,  Barnes 
et  al,,  vs.  Underwood,  administrator,  8t, 

2.  Provisions  of  Code  authorizing  executors  etc.,  to  be  cited  before  ordin- 
ary for  settlement,  etc.,  is  not  in  violation  of  the  constitution  of  the  state 
or  of  the  United  States.     Davis,  administrator  vs.  Harper  et  al,,  180, 

3.  Act  revising  and  consolidating  municipal  charter  may  provide  for  sub- 
mission to  people  before  taking  effect.  Mayor,  etc,  of  Bruns.  et  al.,  vs, 
Finney  et  al.,  j/7. 

4.  Appointment  of  judges  of  superior  courts,  whether  for  circuits  created 
since  the  adoption  of  the  constitution  or  before,  must  be  one  half  for  four 
years  and  the  other  half  for  eight.     Strour,  relator,  vs  Wright,  Judge, 

5.  Governor  having  appointed,  power  is  exhausted.  He  cannot  recall  com- 
mission and  appoint  for  longer  term.     Ibid. 

6.  Contract  between  state  and  stockholders,  charter  of  corporation  is.  Priv- 
ileges conferred  cannot  be  withdrawn  unless  such  right  be  reserved.  This 
reservation  exists  in  all  charters  granted  since  adoption  of  Code.  Cen- 
tral R,  R.  and  Banking  Co,  et  alvs.  State,  401 ;  State  vs,  Georgia  R,  R, 
and  Banking  Co,  42J 

7.  Exemption  from  taxation,  competent  for  legblature  to  grant  to  corpora- 
tion.    Ibid. 

8.  Unconstitutional,  act  not  declared  in  doubtful  case.  Turman  vs.  Car- 
gill  &*  Daniel,  663. 

9.  Act  of  1874  providing  for  appeals  from  justice  courts  in  claim  cases,  not 
unconstitutional.     Ibtd, 

CONTEMPT.     See  Levy  and  Sale  i,  8,  g  ;  Justice  Courts,  6. 

CONTINUANCE, 

1.  Public  excitement  alone  not  good  ground  of,     Brinkley  vs.  State,  ^i, 

2,  Grounds  known  at  time  of  first  motion  cannot  be  embraced  in  second. 
Ibid. 
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3,  Discretion  of  court  below  as  to,  especially  where  grounds  came  pecu- 
liarly within  its  knowledge,  not  controlled.     Moody  vs.  State^  660. 

CONTRACTS. 

1.  Obligation  to  manage  sum  of  money  for  another,  and  to  turn  over  notes 
and  yf .  /as,  guaranteed  by  obligor :  J/eld,  that  although  on  a  settlement 
the  notes  and  Ji,  fas,  offered  were  those  in  which  the  money  was  in- 
vested, yet  plaintiff  was  entitled  to  the  guaranty.  Simmons  vs,  Martin^ 
administratrix t  ^, 

2.  If  defendant  plead  that  the  money  was  invested  in  the  notes,  etc.,  by 
consent  of  the  plaintiff,  it  must  further  appear  that  such  action  was  in- 
tended as  a  discharge  of  defendant's  liability  to  guaranty  before  it  will 
so  operate.     Ibid, 

3.  Orders  were  passed  by  the  inferior  court,  and  entered  on  the  minutes, 
directing  certain  bonds  to  be  issued.  This  was  a  sufficient  compliance 
with  section  493  of  the  Code,  requiring  contracts  with  a  county  to  be  in 
writing,  etc.     Akin  vs,  Bartow  County ^  59. 

4.  License  required  for  protection  of  public,  contract  with  person  carrying 
on  business  without,  not  enforced.     Taliaferro  vs.  Moffett^  1^0, 

5.  Contract  that  plaintiff  shall  serve  defendant  as  clerk  for  specified  time, 
and  defendant  refused  to  allow  him  to  enter  on  work,  plaintiff  has  right 
to  recover,  not  his  wages,  but  damages.     Putney  vs.  Swifi^  Murphy  6* 

Company y  266. 

6.  Fraud  in  execution  of  contract  must  be  shown  to  authorize  introduction 
of  parol  evidence  to  contradict.  Mitchell  et  al.  vs.  Universal  Life  In- 
surance Company f  28g, 

7.  Written,  contract  required  by  law  to  be,  not  shown  to  have  been  altered 
by  parol  after  execution.     Ilnd, 

8.  Entire  demand,  account  for  cross-ties  delivered  under  contract,  whole 
being  due,  is.     Macon  and  Augusta  Railroad  Co.  vs,  Garrard,  32^, 

9.  Consideration  for  promise,  settlement  of  dispute  as  to  legality  of  debt 
is.     Ivey  et  al.,  assignees ,  vs,  Noble  Brothers  &*  Company,  344, 

10.  Consideration  claimed  to  be  illegal;  defendant  must  show  it  affirma- 
tively to  be  so,  and  that  there  was  no  other.     Ibid, 

11.  Where  one  insurance  company  purchases  business  of  another  and  as- 
sumes its  liabilities,  separate  action  by  holder  of  policy  in  latter  com- 
pany cannot  be  maintamed  against  former,  for  want  of  privity.  Empire 
State  Insurance  Company  et  al,  vs,  Collins,  J76. 

12.  Contract  between  state  and  corporation,  charter  of  corporation  is.  Priv- 
ileges conferred  cannot  be  withdrawn  unless  such  right  be  reserved. 
This  reservation  exists  in  all  charters  granted  since  adoption  of  Code. 
Centred  Railroad  and  Banking  Company  et  al,  vs.  State,  401 ;  State 
vs,  Georgia  Railroad  and  Banking  Company,  423, 

13.  Where  there  was  lease  of  hotel  and  sale  of  furniture  by  H.  to  M.  Sub- 
sequently, M.,  alleging  that  he  was  deceived  as  to  value  of  furniture,  a 
settlement  was  had,  %2,oqoqo  taken  off  price  and  new  notes  given. 
After  H.  had  used  the  furniture  nearly  three  years,  M.,  by  H's  consent, 
leased  hotel  and  sold  furniture  to  W.  On  settlement  between  M.  and 
H.,  former  only  chargeable  with  value  of  furniture  at  date  of  last  sale. 
McBumey  vs.  Hams  et  al,,  470, 

14.  On  trial  of  bill  filed  by  H.  against  M.  for  settlement,  M.  testified  that 
at  time  new  notes  were  given,  all  demands  mutually  existing  between 
them  were  included.  H.  denied  this,  and  claimed  that  M.  owed  him 
on  a  former  partnership  in  the  hotel  business.  Competent  for  counsel 
for  M.,  in  argument,  to  discuss  rights  of  parties  under  settlement  at 
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which  notes  were  given,  and  to"  force  H.  to  stand  by  settlemoit  or  go 
behind  it.     Ibid, 

15.  Payment  of  part  of  money  already  due  on  note,  no  consideration  to  sup- 
port promise.     Burnett  vs,  IVilliams  et  al,^  executors ^  ^2^, 

16.  Agreement  of  coimsel,  though  not  in  writing,  acted  on  by  one  side, 
binding.     Bradshaw  et  al.  vs.  Gormerly  et  al,,  SS7» 

CORPORATIONS. 

1.  A  corporation,  to  borrow  money, issued  preferred  stock  certificates,  with 
indorsements  thereon  that  fifteen  per  cent  per  annum  was  guaranteed 
for  two  years  when  the  certificates  were  to  be  redeemed  or  converted 
into  common  stock,  at  option  of  the  holders,,  also,  that  they  were  se- 
cured by  first  mortgage  bonds.  At  the  expiration  of  two  years,  the  com- 
pany being  unable  to  pay  the  certificates,  they  were  exchanged  for  the 
mortgage  bonds.  The  holders  of  this  preferred  stock  were  always  re- 
cognized by  the  company  as  creditors.  Heldj  that  in  a  contest  over  the 
assets  they  were  entitled  to  claim  as  creditors.  Totten  &*  Co.  vs,  Tisou 
et  a/.,  /J9. 

2.  Injunction  asked  by  some  stockholders  against  action  of  company  which 
they  claimed  to  be  ultra  vires.  Discretion  of  chancellor  refusing  not 
controlled  where  act  sought  to  be  enjoined  was  the  continuance  and  con- 
summation of  a  scheme  extending  over  a  long  period  of  time,  and  in 
which  the  complainants  appear  to  have  acquiesced.  Cczart  et  al^  vs. 
Ga.  R.  R.  and  B'g  Co.,  379. 

3.  Act  of  24th  August,  1872,  under  which  Central  Railroad  and  Banking 
Company  and  Macon  and  Western  Railroad  Company  were  consolidat- 
ed under  name  and  charter  of  former  company,  created  new  corporation, 
the  rights,  privileges  and  liabilities  of  which  dated  from  the  acceptance 
of  the  new  charter  covered  by  the  before-recited  act.  The  same  is  true 
as  to  the  union  and  consolidation  of  the  Southwestern  and  the  Musco- 
gee Railroad  companies.  Cent,  R,  R,  Co,  vs.  State ;  Southwestern  R. 
R.  Co.  vs.  State ;  State  vs,  Aug,  and  Sav.  R,  R,  Co.,  401, 

4.  As  such  new  charters  dated  since  the  adoption  of  the  Code,  the  right  of 
withdrawal  of  the  exemption  from  taxation  existed.     Ibid. 

5.  As  the  Augusta  and  Savannah  Railroad  Company  stood  upon  a  charter 
granted  prior  to  the  adoption  of  the  Code,  the  act  of  28th  of  February, 
1874,  taxing  it  more  than  was  allowed  by  such  charter,  was  unconstitu- 
tional.    Ibid, 

6.  Court  may  specify  in  order  objects  of  corporation.  This  cures  defect 
in  petition.     Redwine  vs  Gate  City  L.  and  B.  A.,  4^4. 

7.  Stock  subscription,  suit  for;  no  defense  that  railroad  has  been  seized  by 
governor.     Mullins  vs.  North  and  S.  R.  R.  Go., ^80, 

8.  Agent,  corporation  bound  by  fraudulent  conduct  of.     Scofield  Rolling 

Mill  Co.  et  al,  vs.  State,  63^,  I 

9.  Award  rendered  by  cotton  exchange,  failure  to  comply  with  where  no  ! 
willful  violation  of  constitution,  etc.,  appears,  no  ground  of  expulsion. 

Sav.  Cot,  Ex,  vs.  State  ex  rel„668,  \ 

10.  Jurisdiction  of  arbitration  court  under  charter  denied,  party  entitled  to 
appeal  on  that  issue  without  submitting  entire  controversy.     Ibid, 

11.  Award  of  cotton  exchange  as  arbitration  court,  subject  to  be  reviewed 
by  judicial  tribunals      Ibid, 

12.  Charter  sought,  applicants  must  specify  business  to  be  carried  on,  place 
of  business,  and  amount  of  capital  to  be  used.     In  re  Deveaux  et  al., 

67J.  A 

COSTS.     See  County  Matters,  3,  )\ 
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COUNTY  COURT.     See  County  Matters,  3. 

COUNTY  MATTERS. 

1.  Bridge,  suit  against  county  for  damages  resulting  from  want  of  repairs 
to ;  it  must  be  alleged  and  proven  that  bridge  was  erected  by  letting  it 
out  to  lowest  bidder  and  that  no  bond,  as  required  by  law,  was  taken 
from  contractor.     Collins  vs.  Hudson  et  aL,  comers,  2^,    ■ 

2.  Commissioners,  suit  may  be  brought  against,  and  service  perfected  on 
majority,     /did 

3.  Fines  and  forfeitures  derived  from  mbdemeanors  transferred  to  county 
court,  after  deducting  costs  of  officers  of  superior  court  in  such  cases, 
should  be  paid  to  county  treasurer.     In  re  Speer,  sol,  gen.,  et  al,y  40, 

4.  Where  by  act  of  December  17,  1861,  Bartow  county  was  authorized  to 
issue  bonds  for  the  support  of  indigent  families  of  Confederate  soldiers, 
and  by  act  of  February  23,  1866,  the  inferior  court  was  authorized  to 
settle  the  same,  latter  act  is  recognition  of  legality  of  bonds.  Akin  vs. 
Bartow  County,  jg^ 

5.  Money  borrowed  for  purpose  above  indicated,  not  considered  in  aid  of 
the  retellion.     Ibid, 

6.  Orders  were  passed  by  the  inferior  court  and  entered  on  the  minutes, 
directing  certain  bonds  to  be  issued.  This  was  a  sufficient  compliance 
with  section  493  of  the  Code  requiring  contracts  with  counties  to  be  in 
writing,  etc.     Ibid, 

7.  Bridge  located  within  limits  of  incorporated  town,  not,  of  itself,  oust 
county  of  control,  and  render  town  liable  for  damages  resulting  from 
defective  condition  thereof.  Daniels  vs.  Mayor  and  Council  of  Athens,yg, 

8.  Suit  may  be  brought  by  ordinary ;  if,  during  its  pendency,  commissioners 
be  appointed,  they  may  be  substituted  by  amendment.  Cook  vs.  Board 
of  Comers  etc,,  163. 

9.  Treasurer  entitled  to  two  and  a  half  for  receiving  and  a  like  amount 
for  paying  out  funds.  County  Comers  vs.  Proctor,  treas^r,  if 2;  Forbes, 
treas^r,  vs.  Turner,  judge ^  for  use,  2^2, 

io«  Discretion  of  authorities  in  altering  public  road  not  interfered  with  un- 
less abused.     Ponder  et  al,  vs.  Shannon  et  al. ,  187, 

11.  Citation  to  alter  road,  competent  thereunder  to  discontinue  that  part  of 
old  road  rendered  unnecessary.     Ponder  et  al.  vs.  Shannon  et  al,,  i8t, 

12.  Commissioners,  etc.,  have  power  to  bring  ordinary  to  settlement.    Rus- 
t       sell  vs.  Commissioners,  etc,  4g8, 

13.  Modes  in  which  ordinary  may  defend.     Ibid, 

CRIMINAL  LAW. 

1.  Demand  for  trial  made;  at  next  term  mistrial  declared.  Defendants 
not  entitled  to  discharge.     Little  et  al,  vs.  State,  24, 

2.  Confessions  induced  by  threatening  acts,  though  no  benefit  tendered  or 
injury  expressly  offered,  conviction  based  thereon  set  aside.  Irwin  vs. 
State,  jg. 

3.  Fmes  and  forfeitures  derived  from  misdemeanors  transferred  to  county 
court,  after  deducting  costs  of  officers  of  superior  court  in  such  cases, 
should  be  paid  to  county  treasury.     In  re  Speer,  sol,  genH,  et  al,,  40, 

4.  Principals  in  second  degree,  none  in  misdemeanors.    Hansford  vs.  State, 

5.  Indictment  charges  one  as  principal  in  second  degree,  but  alleges  facts 
showing  him  to  be  principal  m  first,  upon  proof  of  same,  conviction  will 

,  be  sustained.     Ibid, 
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6.  Statutory  bar,  exception  relied  on  to  pirevent,  sliould  be  set  forth.    Ibid, 

7.  Statutory  bar,  four  defendants  alleged  to  be  within  exception,  but  noth- 
ing said  as  to  fifth,  indictment  demurrable  as  to  him.     Ibid, 

8.  Burglary ;  intention  with  which  defendant  broke  and  entered,  question 
for  jury.     Woodward  vs,  State^  106, 

9.  Contradictory  statements  of  defendant  to  committing  magistrate,  inad- 
missible. .  Cicero  vs,  State^  ij6, 

10.  Voluntary  statement  of  defendant  reduced  to  writing  by  magistrate, 
highest  evidence.     Ibid, 

11.  Manslaughter  and  justifiable  homicide,  law  as  to  should  be  charged  on 
trial  of  case  of  assault  with  intent  to  murder,  where  there  is  evidence 
that  defendant  would  not  have  been  guilty  of  murder  if  death  had  en- 
sued.    Ibid, 

13.  Error  to  charge  that  a  chain  of  circumstances  cannot  lie  while  a  witness 
may.     Ibid, 

13.  Indictment  for  simple  larceny  under  section  4406  of  the  Code;  evi- 
dence showed  that  tne  currency  stolen  was  taken  from  the  person.  De- 
fendant could  not  be  convicted.  He  should  be  indicted  for,  and  con- 
victed of,  larceny  from  the  person.     King  vs.  Siate,  184, 

14.  Disorderly  house,  on  trial  for  keeping,  competent  to  show  that  proprie- 
tor secreted  a  criminal.     Mahalovith  vs,  StaU^  217, 

15.  Larceny  from  house,  indictment  for  not  lie  unless  house  be  a  dwelling, 
store,  shop,  warehouse,  or  other  house  within  the  curtilage.  Inman  vs. 
State,  2ig, 

16.  Special  demurrer  thereto  should  be  sustained  even  though  facts  alleged 
make  case  of  simple  larceny.     Ibid, 

17.  Circumstantial  evidence,  case  of.  Verdict  finding  the  defendant  guilty, 
**  and  that  he  be  imprisoned  in  the  penitentiary  at  the  mercy  of  the 
court,"  not  too  uncertain  to  be  executed.     WcUston  vs  State,  242, 

18.  Two  defendants  jointly  indicted  and  tried,  but  verdict  finding  prisoner 
at  the  bar  guilty,  no  legal  judgment  can  be  pronounced.  Favor  vs. 
State,  24g. 

19.  Confession  induced  neither  by  hope  of  benefit  nor  fear  of  injury,  ad- 
missible.    Ibid, 

30.  Assault  and  battery ;  one  blow  by  a  father  on  his  daughter,  ten  years  old, 

with  a  saw,  unlawful.     Neal  vs.  State,  281, 
21.  Venue,  to  change;  whether  jury  can  be  obtained  must  be  ascertained 

as  prescribed  in  Code,  section  4683.     Brinkley  vs.  State,  j7/, 
33.  Public  excitement  alone  no  ground  of  continuance.     Ibid, 
33.  Seduction,  under  indictment  for  defendant  found  guilty  of  fornication 

though  it  be  not  alleged  that  he  is  single.     Hopper  vs  State,  j8g, 

24.  Record  of  conviction  of  principal  in  first  degree  used  on  trial  of  prin- 
cipal  in  second.  New  trial  granted  former  which  resulted  in  acquittal, 
Latter  entitled  to  new  trial.     Jackson,  alias  Thomas,  vs.  State,  4jg, 

25.  Rape,  slight  penetration  necessary  to  constitute.    Morris  vs.  State,  440, 

36.  Malpractice  in  justice  of  the  peace  charged  by  presentment,  without  ad 
dition  of  words  "  in  ofl&ce,"  demurrable.    Hawkins  vs.  State  djj. 

37.  Such  presentment  is  demurrable  unless  it  shows  by  entry  of  solicitor  gen- 
eral or  sheriff,  that  copy  had  been  served  on  defendant  and  he  notified 
to  appear  with  witnesses,  before  it  was  laid  before  the  grand  jury.     Ibid, 

38.  Malpractice,  drunkenness  by  justice  whilst  presiding  in  court  is  not 
Wrong  done  by  some  official  act  or  omission  to  act  must  be  shown, 
Ibid. 
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29.  Presentment  for  malpractice,  justice  canliot  be  arraigned  on  for.     In- 
dictment proper  method  of  charging  him.     Ibid, 

30.  Assault  with  intent  to  murder  by  shooting  charged,  conviction  may  be 
had  of  shooting  at  another.     Moody  vs.  State,  660, 

31.  Manslaughter,  law  of  relevant  in  charging  on  such  indictment;  but  con- 
stitutional provision  touching  selection,  etc.,  of  jurors  is  irrelevant    Ibid, 

CUSTOM.     See  Evidence^  7,  j/. 

DAMAGES. 

1.  Where  other  and  contingent  circumstances  preponderate  largely  in 
causing  injurious  effects,  such  damages  are  too  remote.  Rucker  vs, 
Athens  Man,  Co,,  84. 

2.  Suit  by  administrator  vs,  purchaser  who  fails  to  comply  for  deficiency  on 
second  sale,  measure  of  damages  is  amount  necessary  to  place  adminis- 
trator in  same  position  as  if  purchaser  had  complied.  Alexander  vs. 
Herring  et  a/.,  adm'rs,y200, 

3.  Malicious  suit,  trespass  for ;  where  there  was  some  evidence  of  malice, 
error  to  charge  that  vindictive  damages  could  not  be  found.  Dye  vs„ 
Denham  224. 

4.  Trespass,  damages  peculiarly  for  the  jury.     Ibid, 

5.  Trespass  for  overflowing  land,  damages  must  be  specifically  shown, 
Oakley  Mills  Man.  Co,  vs,  Neese^fdr  use,  4jg, 

DEBTOR  AND  CREDITOR. 

1.  A  corporation,  to  borrow  money,  issued  preferred  stock  certificates, 
with  indorsements  thereon  that  fifteen  per  cent,  per  annum  was  guaran- 
teed thereon  for  two  years,  when  the  certificates  were  to  be  redeemed  or 
converted  into  common  stock,  at  option  of  the  holders,  also  that  they 
were  secured  by  first  mortgage  bonds.  At  the  expiration  of  two  years, 
the  company  being  unable  to  pay  the  certificates,  they  were  exchanged 
for  the  mortgage  bonds.  The  holders  of  this  preferred  stock  were  al- 
ways recognized  by  the  company  as  creditors.  Held,  that  in  a  contest 
over  the  assets  they  were  entitled  to  claim  as  creditors.  Totten  6f  Co, 
vs,  Tison  etal,y  ijg, 

2.  Agreement  between  an  insolvent  and  the  purchaser  of  property  that 
former  may  remain  in  possession  during  life,  may  avoid  conveyance. 
Barber  vs,  Terrell,  146, 

3.  Competent  to  show  pendency  of  suits  on  trial  of  issue  whether  convey- 
ance was  fraudulent  or  not,    Ibid, 

4.  Mortgage  provided  that  surplus  over  payment  of  debt  shall  be  returned 
to  mortgagor;  not  such  reservation  as  will  invalidate  instrument  though 
mortgagee  knew  mortgagor  to  be  of  doubtful  solvency.  Calloway,  ex'r, 
et  al.,  vs.  Peoples  Bank  et  al.,  441, 

6.  Where  benefit  reserved  to  debtor  in  assignment  was  subsequently  re- 
leased, not  void.  Cohen  6r*  Sons  et  al,,  vs.  Summers  et  al,,  assignees,  joi . 

DECREE.     See  Equity,  4,  22,  23. 

DEED. 

1.  Conveyance  to  husband  and  wife  with  recital  at  foot  that  land  was 
purchased  as  investment  of  proceeds  of  homestead,  is  substantially  d^ed 
to  husband  with  homestead  thereon,     Cheney  vs,  Rodgers,  168^ 

2,  Purchaser  from  husband  is  charged  with  notice  of  such  recital.     Ibid, 

Vol.  liv.  46. 
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3.  Title  fraudulently  procured  from  owner  and  conveyed  to  third  person, 
'  both  deeds  set  aside.     Shewmakt,  asst^ytge,  et  al.^  vs,  Williams,  206, 

^  4,  Wife's  consent  to  conveyance  of  husband's  realty  to  secure  debt,  need 

not  be  manifested  as  prescribed  by  colonial  act  of  1760.      Wyntif  Sims 
&*  Company  et  al,  vs,  FickUn,  /^. 

5.  Is  consent  to  deed  which  purports  to  convey  for  consideration  paid,  the 
consent  required  ?     Ibid, 

6.  Should  not  deed  express  the  object  for  which  it  was  executed  ?     Ibid. 

7.  Usurious  contract,  deed  made  as  part  of,  is  void  as  title.  Sugart  vs, 
Afays,sS4* 

DISTRESS  WARRANT.     See  Landlord  and  Tenanted, 
DIVORCE.     Sec  Husband  and  Wife,  /,  5,  8. 
DRAFTS.     See  Negotiable  Instruments,  i. 

EJECTMENT. 

1 .  Land  in  two  counties ;  suit  commenced  in  one  before  adoption  of  con- 
stitution of  1868  but  trial  after;  recovery  had  for  entire  tract.  Barms 
et  al,  vs,  Underwooa,  administrator,  87, 

2.  Purchase  by  plaintiff  in  mortgage^,  fa,  at  sheriff's  sale ;  amoimt  of  bid 
credited  on  Ji,  fa,  but  no  deed  made.  Purchaser  may  maintain  eject- 
ment.    Skinner  et  aL  vs,  Willis,  ig2, 

3.  Purchaser  from  defendant  in  fi,  fa,  after  date  of  sheriff's  sale  protected 
unless  notice  or  mala  fides  be  shown.     Ibid, 

4.  Ejectment  by  owner  against  holder  of  bond  who  set  up  that  he  was  en- 
titled to  a  title  and  asked  for  an  account.  A  transferee  of  a  portion  of 
the  notes  for  the  purchase  money  was  entitled  to  be  made  a  party. 
Rust  6t*  Johnson  vs,  Woolbrighl  et  al,^  jio, 

5.  Plea  which  attacks  conveyance  from  defendant  to  plaintiff  as  part  of 
usurious  contract,  not  equitable,  but  legal  defense.  No  tender  to  pay 
debt  which  conveyance  was  intended  to  secure  is  necessary.  Sugart 
vs.  Mays,sS4, 

6.  Deed,  made  as  part  of  usurious  contract,  is  void  as  title.     Ibid, 

7.  Ejectment  against  one  of  two  persons  in  joint  possession,  neither  claim- 
ing under  the  other ;  one  not  sued  cannot  be  expelled  under  writ  of 
possession.     Stokes  vs.  Morrow  et  al,,  597. 

8.  Priority  of  possession,  case  turned  on,  defendant  claiming  that  he  had 
constructive  possession  because  deed  to  adjoining  land  covered  premises 
in  dispute.  Error  to  exclude,  by  charge,  this  view.  Clark  vs.  Hulsey^ 
608. 

9.  Possession  of  part  construed  to  extend  to  boundaries  in  deed.     Ibid, 
ID.  If  plaintiff  entered  without  any  paper  title,  defendant  might  peaceably 

eject  him.     Ibid, 

1 1.  Line  agreed  upon,  parties  bound  thereby.     Ibid, 

12.  Title  based  on  sheriff's  deed  under  foreclosure;  production  of  mort- 
gage, judgment  of  foreclosure,  execution  and  deed,  with  proof  of  pos- 
session of  mortgagor  at  date  of  mortgage,  makes  out  prima  facie  case. 
Scott  vs.  Singer,  yr,,  68g, 

13.  If  both  parties  claim  under  same  third  person,  title  need  not  be  traced 
into  him.     Ibid, 
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EQUITY. 

1.  Ejectment  brought  and  equitable  plea  filed  to  the  effect  that  deed  under 
which  plaintiff  claims  was  equitable  mortgage,  defendant  must  tender 
amount  due.     Lackey  vs,  Bostwick^  ^5. 

2.  Equitable  plea  in  common  law  court  must  contain  such  allegations  as 
would  entitle  defendant  to  relief  in  equity.     Ibid, 

3.  Where  a  divorce  has  been  granted  without  providing  for  certain  prop- 
erty held  in  trust  for  the  husband  and  wife,  with  certain  limitations 
over,  and  the  prqvisions  of  the  deed  are  such  as  to  prevent  a  partition, 
equity  will  appoint  a  receiver  to  rent  out  the  same  and  to  divide  the 
proceeds  between  husband  and  wife.     Baggs  vs,  Baggs^  g^, 

4.  On  bill  to  wind  up  affairs  of  building  and  loan  association,  rule  of  set- 
tlement may  be  fixed  by  interlocutory  decree  as  to  those  stockholders 
before  the  court,  to  be  opened  for  adjudication  of  questions  as  to  others 
subsequently  made  parties.  Goodrich  et  aL  vs.  City  Loan  and  Build- 
ing Association^  g8, 

5.  Claim  to  lot  filed  by  purchaser  from  testator ;  sale  under  levy  not  en- 
joined at  instance  of  executor.   Redd,  executor ,  vs,  B land/or d  et  al. ,  r2^, 

6.  Prosecution  of  bill  in  equity  not  enjoined  at  instance  of  executor,  where 
it  is  not  shown  why  he  cannot  protect  himself  by  pleading  thereto. 
Ibid, 

7.  Bill  by  vendee  sets  up  conditional  sale  and  demand  for  rescission  on  ac- 
count of  failure  of  condition.  Also  alleges  that  vendor,  though  re- 
maining in  possession,  committing  waste,  etc  ,  is  about  to  sell  land  un- 
der execution  for  purchase  money ;  injunction  should  issue.  Odell  vs. 
Reed,  142, 

8.  Bill  to  open  settlement  between  partners  on  account  of  mistake  which 
complainant  admitted  was  barred  by  the  statute  unless  saved  by  the  re- 
cency of  its  discovery.  Other  partners  admitted  the  mistake,  but 
pleaded  the  statute,  and  further  that  if  the  settlement  was  opened  com- 
plainant would  be  found  indebted  to  them.  To  this  cross-claim  com- 
plainant pleaded  the  statute:  Held,  that  both  parties  were  barred. 
Johnston  vs.  Freer  et  al,,  161, 

9.  Amendment  to  sworn  bill  verified  by  a$davit  of  solicitor,  in  discretion 
of  chancellor  to  allow.     Cook  vs.  Board  of  Commissioners,  etc. ,  j6j. 

10.  Bill  against  former  sheriff  charging  fraud  and  rendering  a  full  account- 
ing necessary,  not  demurrable      Ibid. 

11.  Master,  cause  may  be  referred  to  at  first  term.     Ibid, 

12.  Injunction  granted  after  hearing;  order  overruling  subsequent  motion 
to  dissolve  not  reviewed  by  supreme  court  before  final  bearing.     Ibid. 

13.  Action  of  chancellor  as  to  injunction  where  evidence  was  conflicting, 
not  controlled.  Jones  vs,  Bullard  et  al.,  ig6 ;  Bamett  et  al.  vs.  Peo- 
ple's Bank  et  al,,  2jg  ;  Byne  vs.  Byne  et  al,,  2^8  ;  Visage  vs,  McKel- 
lar  et  al ,  268 ;  Wheatley  dr*  Company  vs.  Walker  et  al.,  Summerlin 
vs.  Whittle,  Tompkins  vs,  Lyman,  4gT ;  Mize  vs,  Hawkins  et  al,, 
^00;  Cohen  &*  Sons  et  al.  vs  Summers  et  al.,  assignees,  ^i, 

14.  Title  fraudulently  procured  from  owner  and  conveyed  to  third  person, 
both  deeds  set  aside.     Shewmake,  assignee,  et  al,,  vs.  Williams,  206, 

15.  Temporary  restraining  order  violated,  though  injunction  be  refused, 
chdncellor  may  order  parties  restored  to  former  status,  Byne  et  al,  vs. 
Byne,  237,  • 

16.  Railroad  made  deed  of  trust  to  secure  state  6n  indorsement  of  its 
bonds.  State  refused  to  recognize  indorsement  as  binding,  and  holders 
of  bonds  were  subrogated  to  rights  under  deed  of  trust :   Held,  that  the 
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subrogation  did  not  cover  unindorsed  bonds  of  the  company.    Clrufs  &* 
Company  vs.  First  Mortgage  Bondholders^  etc. ,  j/j*. 

17.  Injunction,  bill  for  may  be  verified  by  oath  of  competent  witness.  Mayor 
and  C.  of  Brun.  et  al.,  vs  Finney  et  al.^  j/7. 

18.  Parties,  bill  defective  for  want  of,  if  they  answer  defect  cured.     Ibid. 

19.  Waste,  equity  will  interfere  to  prevent  TVammell  et  al,,  vs,  Johnston 
et  ah,  340. 

20.  Legal  defense  must  be  set  up  at  law  unless  prevented  by  fraud,  etc. 
Thomason  vs^  Fannin,  adnCr  ;   Thomason  vs,  Poulaine,  ex'r.fjdi. 

21.  Injunction  sought  by  some  stockholders  against  action  of  company  which 
they  claimed  to  be  ultra  vires.  Discretion  of  chancellor  refusing  not 
controlled  where  act  sought  to  be  enjoined  was  continuance  and  consum- 
mation of  scheme  extending  over  a  long  period  of  time,  and  in  which 
the  complainants  appear  to  have  acquiesced.  Cosart  ei  al,,vs.  Georgia 
R.  R.  and  Rking  Co.,  s^g, 

22.  Decree  not  having  been  signed  by  chancellor,  illegality  thereto  was 
properly  sustained,     Sloan  vs  Cooper,  486, 

23.  Defect  can  be  cured  at subseqent  term  by  »«wr/r<?/wifr  judgment.  Ibid. 

24.  Administration,  equity  only  interferes  with  in  strong  case.  Mayo,  trus- 
tee, vs.  Keaton,  ex'r,,  et  al,,  4g6, 

25.  Sale  of  lands  under  judgment  in  which  husband  claims  to  have  invested 
proceeds  of  prior  homestead,  and  which  he  is  seeking  to  have  set  apart 
as  second  homestead,  not  enjoined.     Patevs,  Oglethorpe Fert,  Co»  et  al,, 

26.  Judgment  creditor,  legal  right  of  not  forced  to  give  way  for  uncertain 
equity.      Whittle  vs,  Samuels  et  al,,^48. 

27.  Creditor  having  two  securities,  one  within  state  and  other  out  of;  not 
bound,  at  instance  of  creditor  holding  junior  lien  on  former,  to  exhaust 
security  out  of  state  before  proceedinghere.  Calloway  ex'r,,  et  al.,  vs. 
People^ s  Bank  et  al,^  57^. 

28.  Injunction,  bill  showing  no  right  to,  rule  nisi  need  not  issue.  Rems- 
hart  vs.  Savannah  and  C.  R,  R,  Co,  et  aL,^yg, 

29.  Enjoin  use  of  right  of  way  by  railroad;  equity  will  not  where  land  own- 
er has  obtained  judgment  for  damages,  because  other  company  has  in- 
terposed claim  to  property  of  former  levied  on.     Ibid. 

30.  Sections  2657  and  2660  of  Code  dispensing  with  actual  delivery  in  cases 
of  pft,  inapplicable  to  bill  alleging  actual  delivery,  founded  on  section 
3189,  to  enforce  voluntary  agreement  for  conveyance  of  land,  Porter 
vs.  Allen,  adm'r,  623. 

31.  Specific  performance,  bill  for,  puts  case  on  gift,  possession  and  valuable 
improvements,  not  competent  to  decree  on  basis  of  original  agreement 
for  value.     Ibid, 

32.  Relationship  by  blood  unnecessary  to  entitle  to  donee  to  have  gift  per- 
fected.    Ibid. 

33.  Slight  improvements  but  of  permanent  nature,  and  such  as  only  an  own- 
er would  ordinarily  make,  sufficient.     Ibid. 

34.  Conditions  to  entitle  parly  to  specific  perfoitnance  are  defined  in  section 
3189  of  Code.  Whether  these  conditions  are  established  is  the  test,  and 
not  whether  there  has  be%n  such  part  performance  as  would  render  it  a 
fraud  not  to  perform.     Ibid. 

ESTATES.    See  Prills,i,2. 
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ESTOPPEL. 

1.  Failure  to  inform  purchaser  of  cotton  stored  with  him  of  advances  made, 
not  estop  factor  from  claiming  reimbursement  from  proceeds  of  sale. 
Daniel  vs.  Swifts  Murphy  <5r*  Co,.,  iij. 

2.  Mortgage  executed  in  presence  of  true  owner  by  another;  owner  not 
estopped  from  asserting  title  if  he  gave  notice  thereof  at  time  of  execu- 
tion of  mortgage.     Carroll  vs.  Turner y  f^y. 

3.  Claim  affidavit  and  bond  recite  that  property  has  been  levied  on,  claimant 
estopped  from  attacking  levy.     Cohen  vs.  Broughton,  2g6. 

4.  Trustee  accepting  trust  with  full  knowledge,  estopped  from  claiming 
property  as  his  own.     Allen  vs.  Sblomon  et  al.^  483. 

5 .  Payment  on  and  agreement  for  stay  of  void  execution,  not  estop  defendant 
from  attacking  validity.     Gunnels  vs.  Deavours^  4^6. 

6.  That  creditor  advised  widow  to  have  homestead  set  apart,  not  estop  him 
from  levying  thereon.      VanDyke  vs.  KilgOy  ^^i. 

7.  Forthcoming  bond,  suit  on ;  competent  to  prove  payment  of  debt  not- 
withstatiding  withdrawal  of  claim.  Had  the  property  been  found  sub- 
ject, defendants  would  have  been  estopped.  Barrett  vs.  Butler  et  al., 
S8i. 

8.  Where  wife  unites  with  husband  in  execution  of  instrument  to  secure  in- 
dorser  for  latter,  indorser  not  estopped  by  acceptance  thereof,  from  de- 
nying title  in  wife,     Sumner  vs.  Bryan,  Dillingham  et  aL,  613. 

9.  Claimant  having  signed  forthcoming  bond  as  security  for  defendants  in 
illegality,  not  estop  him  from  subsequently  claiming,  but  such  fact  may  be 
considered  by  jury  as  evidence  of  fraud.     Sterling  vs.  Arnold  et  a  I. ,  6go. 

EVIDENCE. 

1.  Litigation  settled  by  consent  decree;  incompetent  upon  suit  for  com  to 
show  that  it  was  to  be  delivered  in  addition  to  property  specified  in  de- 
cree.     Williams  vs.  Huson,  28.  - 

2.  Where  question  at  issue  was  whether  slave  was  on  defendant's  cars  as 
passenger  or  as  attached  to  military  organization,  evidence  as  to  who 
paid  fare  was  admissible.  Muscogee  Railroad  Company  vs.  Reddy  exe- 
lor,33. 

3.  Conversation  between  soldier,  in  whose  employ  slave  was,  and  conduc- 
tor, as  to  fare,  showing  demand  therefor,  admissible.     Ibid. 

4.  Suit  being  by  executor  of  owner  of  slave ;  may  be  shown  that  he  was 
in  employ  of  soldier,  to  be  delivered  up  when  called  for.     Ibid. 

5.  Trespass  for  backing  water  by  mill-dam,  competent  to  show  condition 
of  banks  of  stream  below  the  dam.  Rucker  vs.  Athens  Manufacturing 
Company,  84. 

6.  Admissibility  of  letters  of  administration  presents  question  for  court. 
Barnes  et  al.  vs.  Underwood,  administrator,  87. 

7.  Custom  between  landlords  and  tenants  in  Savannah,  which  would  de- 
feat rights  of  landlord  under  contract,  incompetent  to  prove,  Werner 
vs.  Footman,  administrator,  128. 

8.  Neither  a  memorandum  of  debts  made  by  defendant,  nor  the  schedule 
attached  to  petition  in  bankruptcy,  is  admissible  to  show  indebtedness 
to  claimant,  both  having  been  executed  after  his  purchase.  Barber  vs. 
Terrell,  146. 

9.  Instrument  attested  by  witnesses  inadmissible  upon  proof  of  hand- 
writing of  maker.     Ibid. 
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10.  On  trial  of  issue  whether  conveyance  is  fraud  on  creditors,  competent  to 
show  pendency  of  suits  at  time  of  execution.     Ibid, 

11.  Contradictory  statements  extracted  by  committing  magistrate,  inadmis- 
sible.    Cicero  vs.  State. 

13.  Voluntary  statement  reduced  to  writing  by  such  magistrate,  highest  evi- 
dence.    Ibid. 

13.  Return  by  administrator  that  he  had  invested  |2,ooo  00  in  Confederate 
bonds,  no  evidence  that  fund  which  he  received  in  good  money,  with- 
out fault  on  his  part,  became  Confederate  currency.  Davis^  adminis- 
trator ^  vs.  ^Harper  et  at.,  180. 

14.  Disorderly  liouse,  on  trial  for  keeping,  competent  to  show  that  proprietor 
secreted  a. criminal.     Mahaloviich  vs.  State,  217. 

15.  Inadmissible,  evidence  sustaining  defense  not  set  up,  is.  Gray  vs 
Obear,  2ji, 

16.  Entry  by  survivor  on  obligation  to  deceased  after  death,  inadmissible. 
Ibid. 

17.  Confession  induced  neither  by  hope  of  benefit  nor  fear  of  injury,  adnris- 
sible.     Favor  vs.  State,  24g. 

18.  Xon  est  factum  pleaded,  very  slight  evidence  necessary  preliminary  to 
introduction  of  paper.     Emory,  executrix,  vs.  Snlith,for  use,  27J. 

19.  Homicide  of  husband,  suit  by  widow  for;  record  of  acquittal  of  defend- 
ant on  criminal  side  of  court  inadmissible.    Cottingkam  vs.  IVeeks,  2y^. 

20.  Paj^er  purporting  to  be  return  to  ordinary,  but  which  does  not  appear  to 
have  been  examined,  etc.,  inadmissible  for  trustee.  Saxon  et  al.,  ad- 
fiiinistrators,  vs.  Sheppard,  286. 

21.  Declarations  of  trustee  inadmissib)  *in  his  favor.    3id. 

22.  Fraud  in  execution  of  contract  necessary  to  admission  of  parol  evidence 
to   contradict.      Mitchell    •/  aL  vs.    Universal  Life  Insurance   Com- 
pany, 28g.  » 

23.  Contract  required  by  law  to  be  in  writing,  not  shown  to  have  been  al- 
tered by  parol.     Ibid. 

24.  Declarations  of  husband  that  he  paid  for  land  though  title  was  taken  to 
wife,  to  be  admissible  in  attack  upon  conveyance,  must  be  shown  to 
h'  ve  been  made  at  time  when  such  conduct  would  have  been  a  fraud  on 
creditors.     Hill  vs.  Bruce,  for  use,  jj^. 

25.  Purchaser  set -up  in  defense  to  suit  on  note  that  he  had  not  obtained 
possession  at  appointed  time.  Vendor  sought  to  show  by  person  who 
was  in  possession  that  he  so  remained  under  agreement  with  purchaser's 
agent.  Competent  for  purchaser  to  ask  him  if  he  did  not  set  up  this 
fact  in  defense  to  proceedings  by  vendor  to  eject  him.  The  answer  was 
necessary  as  foundation  for  introduction  of  "proceedings."  Biggers 
ct  al.  vs.  A'ing,  administratrix,  j6^. 

26.  Knowledge  of  vendee  that  vendor  had  no  title,  competent  to  show  in 
defense  to  prescriptive  title.  Virgin  et  al.  vs.  Wingfield,  administrator, 
4Si. 

27.  Notice  to'administrator  of  application  for  year's  support  shown  by  parol. 
Butts  vs.  Pugh,  next  friend,  46^. 

28.  Declarations  of  agent  inadmissible  against  principal,  it  not  appearing 
when  they  were  made.     Adams  &*  Brother  vs.  Humphreys,  4^6. 

29.  Declarations  of  agent  as  to  property  inadmissible  without  proof  that 
agency  extended  to  such  property.  Toole  &*  Price  et  al.  vs.  First  Na- 
tional Bank,  4gy. 
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30.  Parol,  terms  of  sale  may  be  shown  by,  where  note  is  "  for  one  four 
pocket  billiard  table  and  fixtures,  the  said  table  to  be  subject  for  pur- 
chase money.'*     Kemp  <Sr»  Mock  vs.  Byne^  J2y. 

31.  Where  issue  was  whether  transaction  was  loan  with  absolute  deed  taken 
as  security,  not  competent  to  prove  lender's  custom  to  loan  on  such  se- 
curity, there  being  no  evidence  of  knowledge  on  part  of  defendant  of 
any  such  usage.     Sugart  vs,  Mays^  ^^4, 

32.  Rule  to  distribute  fund,  competent  to  show  that  deed  upon  which  claim- 
ant relies  is  void  as  to  creditors.  Brads kaw  et  al.  vs.  Gormerly  et  al.^ 
557- 

33.  Forthcoming  bond,  suit  on ;  evidence  of  sheriff  inadmissible  to  prove 
terms  of  advertisement.     Barrett  vs.  Butler  et  al.y  ^81, 

34  ^Likewise  was  evidence  of  proprietor  of  gazette  inadmissible,  no  dili- 
gence being  shown  in  efforts  to  obtain  paper.     Ibid, 

35.  Parol  evidence  inadmissible  to  add  to  written  instrument.  Delaney  vs. 
Anderson^  ^86  ;   Turner  vs.  WticoXj  Gtdds  6r*  Co.fjgj: 

36.  Deed  defectively  executed  and  improperly  recorded,  if  admitted  with- 
out objection,  is  evidence.  Sumner  vs.  Bryan,  Dillingham  ^  Co.  et 
al.,  613. 

37.  Declarations  of  donor  after  gift,  while  donee  was  in  possession,  inad- 
missible  to  disprove.     Porter  vs.  Allen,  admW.,  623. 

38.  Acts  of  ownership  by  the  donor,  on  the  premises,  though  after  time  of 
alleged  gift,  admissible.     Ibid. 

39.  Facts  showing  means  and  motive  for  the  gift  on  the  one  side,  and  merit 
on  the  other,  admissible.     Ibid. 

40.  Claim  by  ward  to  property  levied  on  under  execution  against  guardian, 
sayings  of  latter  before  suit,  while  he  held  legal  title,  admissible.  Ster- 
ling vs.  Arnold  et  al.,  6go» 

EXECUTION. 

1.  Money  rule,  distribution  governed  by  principles  of  equity.  Columbus 
Factory  vs.  Hemdon, sheriff,  et  al.,  2og. 

2.  Fund  in  hands  of  sheriff  for  distribution ;  execution  against  plaintiff  in 
senior  yf ,  /«.  placed  also  in  officer's  hands ;  subsequently  plaintiff  in 
senior  /i.  fa  transfers  the  same ;  the  execution  against  him  was  never- 
theless entitled  to  amount  awarded  to  his  fi.  fa.     Ibid, 

3.  Judgments  against  defendants  individually ;  fact  that  executions  style 
them  "executors"  not  affect  case.  Tharpe  vs.Tharpe;  Tharpe  vs. 
McCall,  joi. 

4.  Execution  delivered  to  sheriff  presumed  to  have  remained  in  his  hand^ 
during  term  of  office      Anderson  vs,  Blythe,  joy. 

5.  Levy  in  one  county  and  claim  interposed ;  execution  not  withdrawn  to 
levy  in  other  county  without  order  of  court.   Kendall  vs.  Westbrook,j8T. 

FACTORS  AND  WAREHOUSEMEN. 

1.  Lien  must  be  created  by  special  contract  in  writing,  Seago  vs.  Free- 
man, 102. 

2.  Failure  to  inform  purchaser  of  cotton  stored  with  him  of  advances  made 
thereon,  not  estop  factor  from  claiming  reimbursement  from  proceeds  of 
sale.     Daniel  vs.  Swift,  Murphy  &*  Co.,  iij, 

3.  Affidavit  to  foreclose  lien  must  aver  demand  after  maturity  of  debt,  and 
refusal  to  pay.  Anderson  vs.  Beard,  ijy.  Also,  that  the  lien  is  prose- 
cuted within  one  year  after  the  debt  became  due.     Callaway  vs,  fValls 

.et  al.,  167, 


Digitized  by  VjOOQIC 


720  INDEX. 

4,  Lien  of  factor,  under  act  of  1866,  superior  so  far  as  crop  is  concerned, 
to  judgment  against  planter  of  older  date  than  advance.  Thonuxscn  vs. 
Poullain  ;   Tliomason  vs,  Willaughby,  jo6, 

5.  Delivery  by  planter  to  warehouseman,  who  was  general  agent  of  factor, 
y               of  cotton,  with  instructions  to  apply  proceeds  to  pwiyment  of  debt  due 

factor  for  advance  of  previous  year,  which  was  done,  not  such  fraud  as 
to  deprive  factor  of  lien  on  other  cotton  subsequently  delivered,  for  ad- 
vances made  present  year.     Ibid, 

FORCIBLE  ENTRY  AND   DETAINER. 
I.  Force  necessary  to  sustain.     Minor  vs,  DuncaUy^  16, 

FORMER  RECOVERY.     See  Judgments,  8,  9, 16. 

FORTHCOMING  BOND.     See  Attachment,  7,  2;  Estoppel^  7. 

FRAUDS— STATUTE  OF. 

1.  Contract  to  purchase  account  for  ^^50  00  or  more,  is  within.  Walker 
vs.  Supple,  1^8, 

2.  Parol  agreement  before  marriage  to  execute  settlement  after,  is  within. 
Bradley  et  al,  vs.  Saddler  et  al.,  68 j, 

3.  Marriage  is  not  such  part  performance  as  will  take  case  out  of.     Ibid, 

4.  Possession  and  enjoyment  of  wife's  property  was  not,  in  i860,  such  port 
performance  unless  shown  to  have  been  in  pursuance  of  the  settlement 
agreed  on.  Presimiption  would  be  that  he  possessed  property  by  virtue 
of  marital  rights.     Ibid. 

5.  Although  parol  ante-nuptial  contract  stipulate  that  it  should  be  reduced 
to  writing  after  marriage ;  yet  if  husband  fail  to  do  so,  but  hold  property  as 
separate  estate  of  wife,  intending  not  to  assert  marital  rights,  the  writing 
may  be  dispensed  with,  and  recovery  had  in  equity  on  wife's  title.    Ibid. 

GARNISHMENT. 

1.  Salary  of  teacher  employed  by  board  of  education,  not  subject  to. 
Hightonver  &*  Co,  vs,  Slaton  et  al.,  108, 

2.  Municipal  corporation  not  liable  to  be  garnished  for  salary  of  officer, 
even  for  provisions  for  family.     McLellan  vs.  Young  etal.y^qg, 

3.  Where  security  on  tax  collector's  bond  through  whom  funds  were  paid 
to  county,  agreed  with  creditor  of  collector,  that  if,  upon  settlement  with 
the  county,  any  surplus  remained  in  his  hands,  he  would  retain  it  to  be 
applied  to  his  debt,  and  upon  a  settlement  no  such  surplus  remained, 
but  a  mistake  against  the  collector  having  been  subsequently  discovered, 
a  check  in  the  collector's  favor  was  passed  by  the  county :  Held,  that  on 
a  garnishment  at  the  instance  of  the  creditor,  the  security  was  not  liable. 
Morgan  vs,  Stokes,  Ji8, 

GIFTS.     See  Equity,  30-34,  Evidence,  37-39. 
GUARDIAN  AND  WARD.     See  Trusts,  6,  7,  11-13, 

HOMESTEAD. 

1.  Default  of  tax  collector  occurring  in  1867,  homestead  liable  therefor. 
Brooks  vs.  State,  36, 

2.  Possession  of  homestead  by  family  for  four  3rears,  not  discharge  it  from 
lien  created  by  execution  of  bond.     Ibid, 
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3«  Deed  to  husband  and  wife,  with  recital  at  foot  that  land  was  purchaieoi 
as  investment  of  proceeds  of  homestead,  is  substantially  conveyance  to 
husband  with  homestead  thereon.     Cheney  vs,  Rodgers^  i68, 

4.  Purchaser  from  husband  is  charged  with  notice  of  such  recital.     IHd, 

5.  Notes  given  by  purchaser  of  land  to  person  from  whom  his  vendor 
bought  in  order  to  obtain  legal  title,  within  exceptions.  Sparger  vs, 
Cumpton.sSS- 

6.  Exemption  laid  off  after  passage  of  act  of  February,  27,  1874,  under 
section  2040  of  Code,  subject  to  purchase  money  irrespective  of  date  of 
debt.     Ibid. 

7.  Money  paid  in  under  garnishment  but  set  aside  as  exemption,  should  be 
turned  over  to  ordinary.      Woods,  ord,,  vs,  yones,  4g2, 

8.  H.  sold  land  to  D.,  giving  bond  for  title.  Being  indebted  to  a  bank 
one-half  of  purchase  money,  D.  gave  note  for  that  amount  to  bank,  en- 
dorsed by  H.  The  other  notes  of  D.  were  transferred  to  bank  as  collat- 
eral security.  The  title  to  property  was  also  conveyed  to  bank.  Judg- 
ment was  obtained  on  these  notes.  The  wife  of  H.  was  not  entitled  to 
homestead  in  land  as  against  such  judgment.  Hamrick  vs.  People's 
Bank  el  al,,^02, 

9.  Supplemental  homestead,  no  provision  of  law  for.  Pate  vs,  Oglethorpe 
Pert,  Co.etal.yS'5' 

10.  Equity  will  not  enjoin  sale  of  lands  under  a  judgment,  in  which  husband 
claims  to  have  invested  proceeds  of  prior  homestead,  and  which  he  is 
seeking  to  set  apart  as  second  homestead.     Ibid, 

11.  Wife,  after  death  of  husband,  can  convey  no  title  to  homestead.  Whittle 
vs,  Samuels  et  al ,  ^48. 

13.  Policy  of  the  law  is  against  the  alienation  of  homestead.     Ibid, 

13.  Prior  to  1868  partnership  was  entered  into  by  which  V.  was  to  purchase 
stock,  K.  was  to  sell  the  same,  paying  over  proceeds  to  V.  until  first 
cost  was  refunded,  and  profits  were  to  be  divided.     Subsequent  to  1868 

'  K.  died,  and  his  widow,  before  administration,  and  V.,  appointed  three 
persons  to  examine  into  condition  of  partnership,  who  reported  that  K. 
had  overdrawn  $886  43.  After  administration,  judgment  was  recovered 
by  V.  for  this  amount :  Held,  that  liability  on  which  judgment  was  ob- 
tained was  based  on  contract  made  prior  to  1868.  Van  Dyke  vs.  Kit- 
go,  55'* 

14.  That  creditor  advised  widow  to  have  homestead  set  apart,  not  estop 
him  from  levying  on  same.     Ibid, 

15.  Judgments  founded  on  debts  contracted  prior  to  constitution  of  1868 
take  proceeds  of  homestead  to  exclusion  of  older  judgments  on  younger 
debts.     Pratt y  executor ,  vs,  Atkins^  569. 

HUSBAND  AND  WIFE. 

1.  Where  a  divorce  was  granted  without  disposing  of  certain  property  held 
in  trust  for  the  husband  and  wife,  there  being  in  the  trust  deed  certain 
limitations  over  and  a  provision  that  neither  party  should  dispose  of  their 
interest  therein  without  the  consent  of  the  other :  Heldy  that  the  wife 
was  not  entitled  to  a  partition.     Baggs  vs,  Baggs,  95. 

2.  Acts  of  husband  as  agent  of  wife  who  has  separate  estate  stand  as  acts 
of  other  agents.     Wells  vs.  Smith  6*  Company ,  262, 

3.  Homicide  of  husband,  suit  by  widow  for ;  record  of  acquittal  of  defend- 
ant inadmissible.     Cottingham  vs.  Weeks,  275, 

4.  Libel  for  divorce  brought  before  adoption  of  Code  but  trial  after,  compe- 
tent for  jury  to  dispose  of  property  under  law  as  it  stood  at  time  of  suit. 
Gholston  vs,  Gholston  et  at,,  285, 
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/   5.  Residence  on  land  and  return  and  payment  of  taxes  by  husband,  not 
^         sufficient  to  make  subject  to  judgment  against  husband,  legal  title  being 
shown  to  be  in  wife.     Hill  vs,  Bruce,  for  use,  332. 

6.  Declarations  of  husband  that  he  paid  for  land,  though  title  be  taken  to 
wife,  to  be  admissible  to  invalidate  conveyance,  must  be  shown  to  have 
been  made  at  time  when  such  conduct  would  be  a  fraud  on  his  cred- 
itors.    Ibid, 

7.  Husband,  widow  may  contract  as  to  debts  of  after  his  death.  Miu  vs. 
Hawkins  el  al. ,  ^60, 

8.  Whei-e  defendant  asks  for  divorce,  he  is  entitled  to  proceed  though  pe- 
titioner fail  to  make  oMt  prima  facie  case.     Owen  vs,  Owen,  ^26, 

9.  Wife's  consent  to  conveyance  of  husband's  realty  to  secure  debt,  need 
not  be  manifested  as  prescribed  by  colonial  act  of  1760.  Wynn,  Sims 
&*  Company  et  al.  vs.  Ficklen,  ^2g, 

10.  Is  consent  to  deed  which  purports  to  convey  the  land  for  a  consideration 
paid,  the  consent  required,  unless  it  be  shown  that  the  wife  knew  it  was 
to  secure  a  debt  ?     Ibid. 

11.  Should  not  the  deed  express  the  object  for  which  it  was  executed? 
Ibid. 

12.  Creditor  who  knowingly  receives  in  payment  of  debt  of  husband,  money 
belonging  to  separate  estate  of  wife,  acquires  no  title  thereto,  whether 
she  consent  to  the  pa3rment  or  not.     Humphrey  vs.  Copeland^  ^43. 

13.  Alimony,  permanent,  petition  for;  where  husband  had  provided  for 
support  and  education  of  child  until  she  was  twenty-one,  and  his  estate 
was  small,  $40  00  per  month  as  temporary  alimony  was  excessive. 
Gardner  vs.  Gardner y  ^60. 

14.  Mortgage  by  husband  and  wife  to  secure  indorser  for  former,  who  took 
without  notice  that  wife's  money  paid  for  land,  protected  against  equity 
of  wife.     Sumner  vs,  Bryah^  Dillingham  &»  Company  et  al.,  614, 

15.  Deed  from  husband  to  wife  for  love  and  affection  must  be  recorded 
within  three  months.     Ibid, 

16.  Record  of  deed,  voluntary  on  face,  furnishes  no  constructive  notice  that 
purchase  money  was  paid  by  her.     Ibid, 

17.  Witness  for  wife,  husband  competent  in  civil  suit  Porter  vs,  Allen^ 
administrator y  623. 

18.  Although  parol  ante-nuptial  contract  stipulated  that  it  should  be  reduced 
to  writing  after  marriage,  yet  if  husband  fail  to  do  so,  but  holds  prop- 
erty as  separate  estate  of  wife,  intending  not  to  assert  marital  rights,  the 
writing  may  be  dispensed  with,  and  recovery  had  in  equity  on  wife's 
title.     Bradley  et  al,  vs.  Saddler  et  al.,  68 J. 

19.  Bill  as  brought  will  not  abate  by  death  of  husband.     Ibid. 

ILLEGALITY. 

1.  Dismissal  of  affidavit  for  want  of  service  because  it  did  not  state  that 
defendant  had  not  appeared  and  pleaded,  no  bar  to  motion  to  set  aside. 
Peters  ijs.  Baker,  338. 

2.  Not  good  ground  of  illegality  that  suit  was  against  indorser,  whilst  judg- 
ment fails  to  describe  defendant  as  such.  Htll  vs,  Mott,  4g4^ 

3.  Grounds  decided  on  former  writ  of  error,  dismissal  proper.  Sloan  vs. 
Cooper,  486  ;  Scogin  et  al,  vs.  Beall,  ex*r,,  ^99. 

4.  Attachment  against  defendant  made  returnable  to  wrong  county;  he 
makes  no  defense  but  simply  replevies  property;  may  set  up  defense 
by  illegality  to  execution  proceeding  from  judgment  on  replevy  bond. 
Treutlen,  trustee,  vs.  Smith  et  a/.,  JTJ". 
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INDICTMENT.     See  Criminal  Law,  s-7*  '3*  ^S*  26,  2g. 

INFANT.     See  Parint  and  Child,  /,  2, 

INJUNCTION.     See  EquUy,  5-7, 12,  13,  15, 17,  21,  28,  2g. 

IN  PARI  DELICTO.     See  /Railroads  1 ;  Contracts  4, 

INSURANCE.     See  Venue,  s*  6. 

INTEREST.     See  Judgments,  17 

JUDGMENT.       , 

1.  Possession  of  land  for  four  years  discharges  it  only  from  lien  of  judg- 
ments against  the  vendor.      Taylor  vs,  Stewart,  81, 

2.  Orders  of  courts  of  ordinary  in  matters  connected  with  wills,  etc. ,  are 
judgments  of  courts  of  general  jurisdiction.  Barnes  et  al.  vs.  Under- 
'Wood,  admW,  87, 

3.  Order  overruling  motion  to  set  aside  judgment,  until  revoked  is  bar  to 
any  further  proceedings  to  vacate  original  judgment.  Grier,  ex'x,  vf. 
Jones,  ex'r,  1^4. 

4.  Legal  representative  necessary  party  to  proceedings  to  vacate  judgment 
in  favor  of  deceased.     Ibid, 

5.  Judgment  is  bar  to  all  defenses  which  might  have  been  set  up.  Win- 
ship  vs.  Phillips,  237;  Thomason  vs,  Fannin,  adnCr ;  Thomasonvs, 
Poulaine,  exWf^bi. 

6.  Executor,  judgment  against,  conclusive  on  estate.  Cannot  be  attacked  by 
legatees  except  for  fraud,  etc.,  in  which  executor  participated.  Castel- 
law,  admW,  et  al.,  vs,  Guilmartin,  et  al.,  2gg. 

7.  Account  for  cross-ties  delivered  under  contract,  whole  being  due,  is  en  * 
tire  demand,  incapable  of  division  for  purpose  of  separate  suits.  Macon 
and  Aug.  R,  R.  Co.  vs,  Garrard,  327, 

8.  Where  action  is  brought  for  residue  of  such  account,  no  reply  to  plea  of 
former  recovery  that  plaintiff  did  not  know  pending  iirst  suit  whole  num- 
ber furnished,  where  means  of  ascertaining  facts  were  in  his  possession. 

Ibid. 

9.  Dismissal  of  illegality  based  on  no  service  because  it  did  not  state  that 
defendant  had  not  appeared  and  pleaded,  no  bar  to  motion  to  set  aside. 
Peters  v%.  Baker,  jj8. 

10.  Purchaser  of  mortgaged  property  before  foreclosure,  may,  when /f.  fa, 
is  levied,  go  behind  judgment.  Williams  <2r*  Co.,  for  use,  vs.  Terrell, 
ex^x,  462. 

11.  Attachment  and  common  law  suit;  judgment  conforming  to  neither,  set 
aside.     Crutchfield  vs.  Calloway  et  al.,  46^. 

12.  Judgment  reduced  under  relief  act  of  1868,  execution  issued,  property 
was  sold  thereunder,  and  plaintiff  participated  in  proceeds.  Plaintiff 
cannot  move,  after  lapse  of  three  years,  to  vacate  order  reducing  on 
ground  that  pleadings  presented  no  legal  cause  for  reduction.  Fannin 
vs.  Durdin  et  al.,  476, 

13.  Demurrer  for  want  of  jurisdiction  overruled,  and  writ  of  error  thereto 
dismissed  in  supreme  court.  Defendant  cannot  set  up  same  defense  by 
illegality.  Sloan  vs.  Cooper,  486 ;  Scogin  et  al.  vs.  Beall,  executor, 
499- 


\ 
\ 
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14.  Illegality,  not  good  ground  of,  that  suit  was  against  indorser  whilst  judg- 
ment failed  to  describe  the  defendant  as  such.     Hill  vs.  Mott,  4g4. 

15.  Acknowledgment  of  service  on  back  of  notes  in  hands  of  justice  for 
collection ;  no  summons  issued ;  on  court  day,  justice  being  sick,  judg- 
ments were  rendered  by  friend  for  him.  Whole  proceeding  void. 
Gunnels  vs.  Dgavaurs,  4g6, 

16.  Illegality  sustained,  bar  to  second  proceeding  under  execution.  Rushm 
vs,  Gausf,jj6. 

17.  Damages  assessed  for  opening  street  at  $1,759  29  and  appeal.  On  trial 
in  superior  court,  on  July  27th,  1872,  jury  found  verdict  for  same 
amount  "as  of  12th  December,  1870."  Plaintiff  entitled  to  judgment 
for  interest  from  last  date.  Mayor,  etc.,  of  Savannah  vs.  Champion, 
trustee,  J41. 

18.  Legal  right  of  judgment  creditor  to  fund  not  forced  to  give  way  to 
vague  and  uncertain  equity,  especially  on  money  rule,  where  all  the 
parties  interested  in  such  equity  ate  not  before  the  court.  Whittle  vs. 
Samuels  et  al.,  J48, 

19.  Homestead,  proceeds  of;  judgments  on  debts  anterior  to'  constitution  of 
1 868  take  proceeds  to  exclusion  of  older  judgments  on  younger  debts. 
Pratt,  executor,  vs.  Atkins,  ^6g. 

20.  Forthcoming  bond,  suit  on  y  notwithstanding  withdrawal  of  claim,  com- 
petent to  prove  payment  of  debt  prior  thereto.     Barrett  vs.  Butler 

et  al.,  j8i. 

21.  Justice  courts  cannot  set  aside  judgment.  Dalton  City  Co.  vs.  Had- 
dock, J84 ;  Dougherty,  Pearson  <^  Company  vs.  Walker,  J.  P.,  jgj. 

JUDICIAL  SALE.     See  Possessory  Warrant,  i. 

JURISDICTION. 

1.  Orders  of  courts  of  ordinary  in  matters  connected  with  wills,  etc.,  are 
judgments  of  courts  of  general  jurisdiction.  Barnes  et  al.  vs.  Under- 
wood, administrator,  8y. 

2.  Apprentices,  a  strict  compliance  with  act  of  March  17th,  1866,  should 
appear  on  face  of  proceedings  binding  out.  BaUenger  vs.  McLcdn,  i^g. 

3.  Demurrer  to  bill  for  want  of  jurisdiction  overruled ;  writ  of  error  there- 
to dismissed  in  supreme  court.  Defendant  barred  from  setting  up  same 
defense  by  illegality.     Sloan  vs.  Cooper,  486. 

JURY. 

1.  New  trial,  no  ground  of  that  juror  was,  or  was  about  to  become,  an  ap- 
plicant for  office  of  policeman,  the  city  being  a  party  to  the  suit.  Wal- 
ton et  al.,  executors,  vs.  Augusta  Canal  Company,  24s > 

2.  Venue,  in  order  to  change,  jurymen  iri  jcounty  must  be  tested  as  pro- 
vided in  Code,  section  4682.     Brinkley  vs.  State,  ^yi. 

3.  Challenge  to  array,  not  good  ground  of  that  jury  list  was  not  marked 
"filed;"  nor  that  certificate  does  not  state  that  list  contains  names  of  all 
jurymen.     Ibid. 

4.  Adjourned  term,  jury  drawn  for,  may  be  held  for  second  week.     Ibid. 

JUSTICE  COURTS. 

I.  Set-off  of  $90  00  pleaded,  appeal  lies.     Reedy  vs.  Helms,  121. 
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2.  Contradictory  statements  extracted  from  defendant  by  committing  mag, 
istrate,  inadmissible.     Cicero  vs.  State,  i^6,  \ 

3.  Statement)  if  defendant  desired  to  make,  duty  of  conmiitting  magistrate 
to  reduce  it  to  writing.  Such  paper  would  be  the  highest  evidence  of 
the  statement.     Ibid, 

4.  Acknowledgment  of  service  on  back  of  notes ;  no  summons  issued ;  on 
court  day,  justice  being  sick,  judgments  were  rendered  by  a  friend. 
Whole  proceeding  void.     Gunnels  vs.  Deavours,  4^6. 

5.  Judgment,  justice  court  cannot  set  aside  and  grant  new  trial.  Dalten 
City  Co.  vs.  Haddock,  ^84 ;  Doughty,  Pearson  &*  Company  vs.  IValker, 

6.  Contempt,  justice  of  peace  not  liable  for  where  he  takes  affidavit  of 
prisoner  confined  under  order  of  superior  court,  brought  before  him  by 
jailor.     In  re  Russell,  J.  P.,  621. 

7.  Claim  cases,  either  party  may  appeal  where  ^./Jj.,  or  value  of  property 
claimed,  exceeds  ^50  00.      Turmen  vs.  Cargill  <Sr*  Daniel,  663. 

8.  Act  of  1874  regulating  right  of  appeal  in  such  cases,  constitutional. 
Ibid. 

LABORER'S  LIEN.     See  Lien,  /,  7.    • 

LANDLORD  AND  TENANT. 

1.  Counter-affidavit  to  proceedings  to  dispossess  tenant,  which  sets  up  for- 
mer recovery  as  against  third  person,  must  show  that  landlord  holds 
under  such  person.      Werner  vs.  Footman,  administrator,  128. 

2.  Under  section  4890  of  the  Code,  in  Savannah,  it  is  only  necessary  for 
the  landlord  to  aver  that  tenant  refuses  to  deliver  possession.     Ibid. 

3.  Statement  by  tenant  that  he  would  give  the  landlord  trouble  to  get  pos- 
session, sufficient  without  further  proof  of  a  refusal  to  surrender.     Ibid. 

4.  Custom  between  landlords  and  tenants  in  Savannah,  which  would  defeat 
legal  rights  of  landlord  under  written  contract,  not  competent  to  prove. 
Ibid. 

5.  Tenant  to  have  ninety  dajrs  within  which  to  move  improvements,  etc., 
not  error  of  which  tenant  can  complain  that  court  charged  that  lease  did 
not  terminate  until  expiration  of  that  time.     Ibid. 

6.  Distress  warrant,  relation  of  landlord  and  tenant  must  exist  to  authorize. 
Cohen  vs.  Broughton,  2g6. 

7.  Lessor  and  lessee  of  hotel  at  issue  as  to  whether  former  had  been  dam- 
aged by  bad  management,  etc.,  of  latter ;  and  whether  latter  had  been 
damaged  by  legal  proceedings  instituted  by  former.  Error  to  refuse 
to  charge  that  if  such  proceedings  were  instituted  in  good  faith  for  as- 
sertion of  legal  rights,  damages  could  not  be  allowed.     McBumey  vs. 

Wheelan  et  al.,  ^j. 

LAWS. 

1.  Repeal  of  declaratory  statute  leaves  common  law  in  full  force.  Gray 
vs.  Obear,  2ji. 

2.  Libel  for  divorce  filed  before  adoption  of  Code,  competent  for  jury  to 
dispose  of  property  under  law  as  it  stood  at  time  of  suit.  Gholston  vs. 
Gholston  et  al.,  28 j. 

3.  Act  revising  and  consolidating  municipal  charter  may  provide  for  its 
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/  submission  to  citizens  before  taking  effect.  May  or ^  etc.,  of  Brunswick 
H  al.  vs.  Finney  et  al.,  jiy. 

4.  Presumption  slight,  if  any,  that  forms,  etc.,  prescribed  by  ancient  stat- 
utes and  not  embraced  in  Code,  are  still  built  upon  by  the  legislature. 
IVynn,  Sims  <Sr»  Company  vs.  Ficklen,  J2g. 

5.  Recent  legislation,  when  silent  as  to  details  requisite  to  practical  work- 
ing, will  be  construed  to  connect  itself  with  the  Code,  and  not  with  an- 
cient statutory  provisions.     Ibid, 

See  Constittitional  Law. 

LEASE.     See  Landlord  and  Tenant,  7. 

LEVY  AND  SALE. 

1.  Contempt,  failure  to  sell  because  presented  with  affidavit  of  illegality 
setting  up  bankruptcy  of  defendant,  and  Ihat  property  levied  on  had 
been  claimed  as  a  homestead,  sheriff"  not  guilty  of.  Lightfoot  6*  Flan- 
ders vs.  Freeman,  sheriff,  21^. 

2.  Mortgage^. /a.  levied,  but  goods,  by  consent,  sold  by  sheriff* at  private 
sale ;  money  is  raised  by  final  process  of  state  court.  Bankrupt  court 
has  no  right  thereto.  Dyson,  sheriff,  vs.  Harper,  assignee,  et  al.;  Kelly 
vs.  Harper,  assignee,  et  al.,  282. 

3.  Residence  on  land  by  husband  and  wife  and  return  and  payment  of 
taxes  thereon  by  former,  insufficient  to  make  it  subject  to  execution 
against  him  where  legal  title  is  shown  in  wife.     Hill  vs.  Bruce,  for  use, 

4.  Creditor  who  is  protected  from  equity  in  debtor's  property  for  absence 
of  notice  before  his  judgment  lien  attached,  may,  when  property  is  sold 
under  execution,  purchase  property  disencumbered  of  such  equity,  al- 
though he,  in  the  meantime,  received  notice.  Humphrey  vs.  Copeland, 
343' 

5.  Execution  taken  from  hands  after  levy,  by  plaintiff",  sheriff"  not  liable 
for  failure  to  sell.  Smith,  governor,  vs.  Martin  et  al.,  600 ;  Groover, 
Stubbs  &^  Company  vs.  IVhite,  sheriff,  601. 

6.  Distributive  share  of  heir  in  reversion  of  land  devised  to  a  tenant  for 
life,  subject  to  levy  and  sale.     JVilkinson  &*  Wilson  vs.  Chew,  602. 

7.  Vested  remainder  interest  is  also.     3id. 

8.  Contempt,  collusion  with  purchaser  at  sale  is.  Harrell  et  al.  vs.  Word 
et  al.,  64g. 

9.  Sale  not  set  aside  and  deed  canceled  because  sheriff"  and  purchaser  col- 
luded, on  motion.     Proceeding  must  be  by  regular  suit.     Ibid. 

10.  Property  purchased  by  guardian  with  funds  of  ward  but  title  taken  to 
himself,  not  subject  to  execution  against  former.  Sterling  vs.  Arnold 
etal.,  6<po. 

11.  Where  such  property  is  levied  on  and  claimed  by  ward  under  conveyance 
made  by  guardian  subsequent  to  judgment,  date  of  such  deed  will  relate 
back  to  purchase.     Ibid. 

12.  If  money  of  guardian  and  ward  was  conmiingled  in  payment  for  prop- 
erty and  improvements  thereon,  ward's  interest  protected.  Ibid. 
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1.  Laborer's  not  prevail  against  purchaser  who  buys  before  foreclosure  and" 
without  notice.     Beall^trust.^vs^  Butler ^  4.3, 

2.  Possession  of  land  for  four  years  discharges  it  only  from  lien  of  judg- 
ments against  the  vendor.     Taylor  vs.  Stewart^  81. 

3.  Factor's  lien  must  be  created  by  special  contract  in  writing.  Seago  vs. 
Freeman  f  102. 

4.  Affidavit  to  foreclose  crop  lien  must  aver  demand  after  maturity  of  debt 
and  refusal  to  pay.  Anderson  vs.  Beard,  7J7.  Also,  that  lien  is  prose- 
cuted within  one  year  after  the  debt  became  due.  Callaway  vs.  Walls 
et  al.,  167. 

5.  Lien  of  factor,  under  act  of  1866^  superior  so  far  as  crop  is  concerned, 
to  judgment  against  planter  of  older  date  than  advance.  Thomason  vs. 
Poullain  ;   Thomason  vs.  Willot^hby,  jo6, 

6.  Delivery  by  planter  to  warehouseman,  who  was  general  agent  of  factor, 
of  cotton,  with  instructions  to  apply  proceeds  to  payment  of  debt  due 
factor  for  advance  of  previous  year,  which  was  done,  not  such  fraud  as 
to  deprive  factor  of  lien  on  other  cotton  subsequently  delivered,  for  ad- 
vances made  present  year.     Ibid. 

7.  Laborer's  lien,  affidavit  for  enforcement  must  allege  that  work  was  done 
by  plaintiff.     Hoyt,  Carlton  6r»  Company  vs.  Glenn  <Sr*  Wright,  57/. 

8.  Creditor  having  two  securities,  one  within  state  and  other  out  of,  not  forced 
at  instance  of  other  creditor  holding  junior  lien  on  former,  to  exhaust 
security  out  of  state  before  proceeding  here.  Calloway,  executor,  et  al. 
vs.  People's  Bank  et  al.,  57^. 

LIMITATIONS— STATUTE  OF. 

1.  Statutory  .bar,  exception  relied  on  to  prevent,  should  be  set  forth  in  in- 
dictment.    Hansford  vs.  State,  j^, 

2.  Possession  of  land  for  four  years  discharges  it  only  from  lien  of  judg- 
ments against  the  vendor.     Taylor  vs.  Stewart,  81. 

3.  Act  of  March  1 6th,  1869,  covers  only  cases  where  cause  of  action  ac- 
crued before  June  1st,  1865.      West  et  al.  vs.  Formby  et  al.,  107. 

4.  Note  made  by  non-resident  who  subsequently  removes  here,  period  of 
non-residence  not  excluded  in  computation  of  time  to  create  bar. 
Moore  vs.  Carroll,  126, 

5.  Bill  to  open  settlement  between  partners  on  account  of  mistake  which 
complainant  admitted  was  barred  by  the  statute  unless  saved  by  the  re- 
cency of  its  discovery.  Other  partners  admitted  the  mistake,  but  plead- 
ed the  statute,  and  further  that  if  the  settlement  was  opened,  complain- 
ant would  be  found  indebted  to  them.  To  this  cross-claim  complainant 
pleaded  the  statute :  Held,  that  both  parties  were  barred.  Johnston  vs. 
Freer  et  al.,  161. 

6.  In  course  of  mutual  dealings  various  payments  of  usury  made,  but  no 
final  settlement  had,  statute  not  run  from  dates  of  payments.  Candler 
et  al.,  trustees,  vs.  Corra,  igo. 

7.  Bill  filed  after  January  1st,  1870,  to  enforce  vendor's  lien  against  land 
in  hands  of  purchaser  from  first  vendee,  barred  by  act  of  1869,  where 
original,  debt  was  due  and  second  sale  made  prior  to  June  1st,  1865. 
Cooper  vs.  Lowery,  ig8. 

8.  Right  of  renewal  given  under  section  2932  of  Code  does  not  apply  to 
cases  falling  under  first  seven  sections  of  act  of  1869.  Goss  vs.  Roberts, 
49^* 
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9.  Where  administration  abated  in  i860  and  was  not  regranted  until  1873, 
not  take  case  out  of  operation  of  act  of  1869  where  second  administrator 
'         fofii  in  1873  on  note  due  in  1859.    Taylor,  administrator ,  vs.  yaccrtoay, 
500. 

ta  Notice  of  levy,  statute  runs  until.     Kendall  vs.  IVestbrook,  5^7. 

II.  Mortgage  made  in  1852  to  secure  debt  due  following  year,  within  act  of 
1869.     Ngal  vs.  Duffee,  administrator,  ^gi. 

tl.  Bar  attached  notwithstanding  mortgagor  reserved  rights  allowed  by 
homestead  law,  and  lived  until  1 87 1,  having  never  availed  himself  of 
reservation.     Ibid. 

13.  Parol  ante-nuptial  contract  stipulated  that  it  should  be  reduced  to  wri- 
ting after  marriage ;  husband  failed  to  carry  out  this  provision,  but  held 
property  as  wife's  separate  estate  under  such  contract.  Statute  not  com- 
mence to  run  against  enforcement  of  wife's  claim  until  assertion  of  title 
by  husband.     Bradley  et  al.  vs.  Saddler  et  al.,  681. 

MALPRACTICE.     See  Criminal  Law,  26-29. 
MASTER  AND  SERVANT.     See  RaUroads,  4,3- 

MORTGAGE. 

1.  Affidavit  to  foreclose  chattel  mortgage  must  allege  that  defendant  resides 
in  the  county.     Callaway  vs.  Walls  et  al.,  167. 

2.  Power  in  mortgagee  to  sell  if  debt  be  not  met  at  maturity,  valid  and  ir- 
revocable.    Calloway,  executor,  et  al.  vs.  Peoples  Bank  et  al.,  441. 

3.  If  no  time,  etc.,  be  prescribed,  sale  should  be  as  provided  by  law  for 
sales  by  trustees;  but  a  provbion  that  time,  etc.,  shall  be  advertised  in  a 
certain  paper,  is  authority  to  mortgagee  to  fix  time,  etc.  *  Ibid. 

4.  Though  mortgagor  be  in  failing  circumstances,  and  mortgage  provided 
that  surplus  over  debt  should  be  returned  to  him,  not  such  reservation  as 
will  invalidate  mortgage.     Ibid. 

5.  Purchaser  of  mortgaged  property  prior  to  foreclosure,  may,  when  fi.fa. 
is  levied,  set  up  that  mortgage  was  barred  by  statute.  Williams  <Sr» 
Company,  for  use,  vs.  Terrell,  executrix,  4.62. 

6.  Where  claimant  held  under  independent  chain,  he  may  obtain  title  by 
prescription.  Aliter,  if  he  held  under  mortgagor.  Spence  &*  Porter 
vs.  Shell  et  al.,  498. 

MUNICIPAL  CORPORATIONS. 

1.  Bridge  located  within  limits  of  incorporated  town,  not,  of  itself,  oust 
county  of  control  and  render  town  liable  for  damages  resiilting  from  de- 
fective condition.     Daniels  vs.  Mayor,  etc.,  of  Athens,  79. 

2.  Garnished  for  salary  of  officer,  municipal  corporation  cannot  be.  Mc- 
Lellan  vs.  Young  et  al,,  jgg. 

3.  Illegal  arrest  by  police  officer,  corporation  not  liable  for.  CooA  vs. 
Mayor,  etc.,  of  Macon,  468. 

4.  Businesses  of  such  persons  as  have  already  obtained  licenses  from  the 
state  may  be  taxed.  Wright  <Sr»  Hill  et  al.  vs.  Mayor,  etc.,  of  Atlanta, 
(>45' 

5.  Cannot  require  that  they  take  licenses  from  corporation  as  condition 
precedent  to  doing  business.    Ibid. 
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NEGOTIABLE   INSTRUMENTS. 

1.  Draft  paid  by  acceptors  may  be  set  out  by  way  of  inducement  in  suit 
against  maker.     Griffin  w.  Lawton  <Sr»  Willinghanty  104. 

2.  Note  stated  that  maker  should  be  entitled  to  interest  on  payments  made 
before  it  became  due;  this  carried  right  to  pay  in  full  before  due. 
Crackers,  ex'rs,  vs.  Green,  4^4,  \ 

3.  Grace  not  allowed  on  notes  not  payable  at  bank  or  broker's  office.  Dal-  \ 
ton  City  Co.  vs.  Haddock,  ^84,  ^ 

NEW  TRIAL. 

1.  Verdict  required  by  testimony,  though  error  conmutted,  not  set  aside. 
Beall,  trust.,  vs.  Butler,  4J  ;  Werner  vs.  Footman,  adrn'r,  128  ;  Wil- 
liams, exWy  vs.  McDowell et al,,  222  ;  Saxon et al., admWs,  vs.  Sheppard, 

286  ;  Skacklett  vs.  Ransom,  jjo. 

2.  Verdict  being  contrary  to  law  and  evidence,  new  trial  ordered.  Camp- 
ion vs.  Cassada,  J4;  Howard  <Sr»  Soule  vs.  Strickland  ;  Same  vs.  Trout 
<Sr»  Co.,  J 12  ;  Jones  vs.  Lynch  et  al.,exWs,2yi ;  Flannigan,Abell^  Co., 
vs.  Colbert  &*  McAfee,  ^97. 

3.  Motion  made  in  term  not  heard  in  vacation  unless  order  to  that  effect  be 
taken.  Rust,  Johnston  6*  Lockett  vs.  McLaren,  tii ;  Thompson  vs. 
State,  208, 

4.  The  verdict  is  sustained  by  the  evidence.  Compton  vs.  Temples,  tyi ; 
Dye  vs.  Denham,  224;  Walston  vs.  State,  242;  Neal  vs.  State  281  ; 
McLendon  vs.  At.  6f  W,  P,  R,  R,  Co.,  2gj  ;  Brinkley  vs.  State,  371  ; 
Toole  &*  Price  et  al.,  vs.  First  Nat.   Bank,  ^97  ;  Shipley  vs.  Eiswald. 

$20;  Sumner  vs.  Bryan,  Dillingham^  Co  et  al.,  613;  Moody  vs. 
State,  660  ;  Hathom  et  al.,  vs.  Maynard,  687. 

5.  Judgment  ordering  new  trial  not  interferred  with,  though  placed  on 
wrong  ground,  where  this  court  is  not  satisfied  with  verdict.  Whitaker 
et  al.,  admWs,  vs.  Groover,  Stubbs  ^  Co.,  174. 

6.  Newly  discovered  evidence  to  authorize  new  trial  should  appear  to  be 
definite  and  certain.     Davis,  adm'r,  vs  Harper  et  al.,  180. 

7.  Evidence  conflicting,  new  trial  refused.  Hcuidcck  vs.  Bimngs,  igd ; 
Freeman  et  al.,  admWs,  vs.  Thompson,  Perry  <Sr»  Denton  vs  Walker, 
Williams,  adnCx,  vs.  Loftis,  trust.,  Hines  vs.  State,  Wilcox,  Gibbs  &> 
Co.,  vs.  Jackson  et  al.,  Jackson,  adm^r,  vs.  Johnson  et  al..  King,  ex'r, 
vs.  King  et  al ,  Headrick  vs.  Ward,  Awtry,  e£r,  vs.  Atkinson,  4gj  ; 
Oglethorpe  Man.  Co.  vs.  Van  Winkle,  j6g. 

8.  Newly  discovered  evidence  to  be  ground  of,  diligence  must  be  shown. 
Also  that  result  would  probably  be  changed.  Lamb  vs.  Murray,  218; 
Holmes  vs.  Clark  et  al,,  303;  Long  vs  State, ^64;  Slater  et  al.,  vs. 
Manes,  671. 

9.  Juror  was,  or  was  about  to  become,  applicant  for  office  of  policeman,  no 
ground  of  new  trial  in  suit  to  which  city  was  a  party.  Walton  et  al., 
executors,  vs.  Augusta  Canal  Company,  24J. 

10.  Motion  filed  but  before  testimony  was  agreed  on,  court,  ex  mero  motu,  ^ 
set  aside  verdict,  which  judgment  was  reversed;  on  return  of  remittitur, 
court  should  allow  brief  filed  and  hear  motion.     Peacock,  Chapman  ^ 
Company  vs.  Peacock,  2^^. 

11.  Order  of  court  for  hearing  motion  in  vacation  substantially  complied 
with,  not  dismissed.    Robbe  vs.  Hewitt,  260. 

12.  Judgment  directing  new  trial  not  interfered  with  unless  discretion 
abused.  Ibid;  Macon  and  Western  Railroad  Company  vs.  Knott,  4^4  ; 
Bom,  Jr.,  b*  Company  vs.  Dallas  et  al.,  4qg;  Stwell  vs.  Holland^ 
611 :  Sterling  vs.  Arnold, et  al.,  6go, 

Vol.  uv.  47. 
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13.  Evidence  conflicting,  and  defendant  swore  that  it  had  not  occurred  to 
him  that  a  witness  was  present,  who  resided  in  another  county,  and  by 
whom  he  could  prove  material  facts,  until  mentioned  by  witness  for 
state,  new  trial  ordered.     Widener  vs.  State,  jii, 

14.  Court  confined  to  grounds  alleged  in  motion.    ShipUy  vs.  Eiswald,  ^20. 

15.  Newly  discovered  evidence,  facts  within  knowledge  of  defendant  at 
f                   time  of  trial,  is  not.     Thompson  vs.  State,  syy. 

.'  16.  Newly  discovered  evidence  as  to  alibi;  if  drunkenness  be  the  excuse 

for  the  defendant's  failure  to  know  where  he  was  when  offense  was  com  - 
mitted,  it  should  be  alleged  in  affidavit.     Ibid, 
I  17.  Justice  courts  cannot  grant.  Dalton  City  Co.  vs.  Haddock,  ^84;  Dou^h- 

/  ty,  Pearson  <Sr»  Company  vs.  Walker,  J,  P.,  jgj, 

f  18.  Materialty  of  evidence  not  appear,  exclusion  no  ground  of  new  trial. 

Clark  vs.  Hulsey,  608. 

19.  Witness:  made  palpable  mistake  in  testimony  as  to  matter  capable  of  cer- 
tain ascertainment  by  measurement ;  after  trial,  he  made  measurement 
and  discovered  error.  This  newly  discovered  evidence,  properly  pre- 
sented, demands  new  trial.     Scofield  Rolling  Mill  Co.  vs.  State,  6j^. 

20.  Grounds  once  ruled  insufficient,  that  judgment  will  not  be  reversed  on 
subsequent  writ  of  error  in  same  case,  and  on  same  motion.  Slater  et 
al.  vs.  Manes,  671. 

21.  Grounds  not  verified  by  presiding  judge,  not  considered.  Hatkom  et 
al.  vs.  Maynard,  687. 

22.  Non-resident  client  who  has  nothing  to  do  with  management  of  case, 
need  not  make  affidavit  to  ground  of  motion  based  on  newly  discovered 
evidence  within  the  county.     Sterling  vs,  Arnold  et  al.,  6go. 

OFFICERS.     See  Constitutional  Law,  4, 5. 

ORDINARY.     See  County  Matters,  12,  13;  Jurisdiction,  i,  2. 

OFFICERS.     See  Constitutioual  Law,  4,  j, 

PARENT  AND  CHILD. 

1.  A  dying  mother  requested  a  friend,  the  wife  of  plaintiff,  to  raise  her 
infant.  This  was  acquiesced  in  by  the  father.  After  the  death  of  the 
father,  his  sister's  husband  induced  the  plaintiff  to  allow  the  child  to 
visit  his  family,  in  an  adjoining  county,  agreeing  to  return  it  in  ten  daj-s. 
Upon  failure  to  comply  with  this  promise,  plaintiff  sued  out  the  writ  of 
habeas  corpus.  Held,  that  he  was  entitled  to  the  possession  of  the  child, 
although  it  appeared  from  the  declarations  of  the  father,  made  during 
the  last  year  of  his  life,  that  he  desired  his  sister  to  raise  the  infant. 
Janes  vs,  Cleghom,  g. 

2.  The  release  of  parental  authority  to  another  is  not  revocable,  without 
sufficient  legal  reason.     Ibid, 

3.  Homicide  of  infant  son  incapable  of  rendering  service,  parent  cannot 
maintain  action  for.     Allen  vs,  Atlanta  Street  Railroad  Company,  joj. 

PARTITION. 

1.  Return  set  aside,  second  return  may  also  be  excepted  to.  Lancaster 
vs.  Morgan,  administrator,  et  al.,  yd, 

2.  The  applicant  had  no  such  title  to,  or  interest  in,  the  property  as  to  au- 
thorize a  partition.     Baggs  vs.  Baggs,  gj. 
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PARTNERSHIP. 

1.  Money  to  purchase  land,  half  the  hands,  half  the  stock  and  half 
supplies,  furnished  by  one;  the  other  to  pay  rent  for  half  the  land 
superintend  cultivation,  and  to  furnish  the  other  half  of  each  of 
items  specified ;  profits  to  be  divided,  constitutes  partnership.     Urqu- 
kart  vs,  Powell,  2g, 

2.  Firm  not  liable  to  laborers  furnished  by  each  partner.     Ibid. 

3.  Although  defendant  denies  partnership,  he  may  nevertheless  plead  set- 
ofif  if  partnership  did  exist.     Ibid, 

4.  Bill  by  one  partner  against  others  for  account  may  be  filed  in  county  of 
residence  of  partner  against  whom  no  substantial  relief  may  be  prayed. 
Sloan  vs.  Cooper,  486, 

PAYMENTS. 

1 .  Agent  not  in  possession  of  written  security,  payment  to,  not  discharge. 
Hoivard  ^  Soule  vs.  Rice,  J2. 

2.  Debtor  may  direct  appropriation  of  payment.  In  absence  of  direction, 
creditor  may  elect.  Whitaker  et  al.,  administrators,  vs.  Groover,  Stubbs 
(Sr»  Company,  174. 

.  3.  Presumption  of  payment  from  lapse  of  time ;  there  is  none  imtil  statu- 
tory bar  attaches.     Thomas,  for  use,  vs.  Hunnicutt  et  al.,  jj^. 

PLEADINGS. 

1.  Although  one  sued  as  a  surviving  partner,  denies  the  partnership,  he 
may  plead  that  if  such  partnership  did  exist,  plaintiff  was  indebted  to  the 
firm,  etc.     Urquhart  vs.  For'ill,  2g. 

2.  Equitable  plea  must  cont/^  /ich  allegations  as  would  entitle  defendant 
to  relief  in  equity.     Lackey  vs.  Bostwick,  4J. 

3.  Non  est  factum  may  be  filed  after  first  term.  Akin  vs.  Bartow  Coun- 
ty ^39- 

4.  Draft  paid  by  acceptors  may  be  set  out  as  inducement  in  suit  against 
makers.     Griffin  vs.  Lawton  &*  Willingkam,  J04. 

5.  Recoupment  can  only  be  pleaded  for  failure  to  comply  with  cYOSS-obli- 
gations  arising  under  same  contract.     Ibid. 

6.  General  issue,  plea  of,  to  note  embracing  counsel  fees  for  collection,  not 
demurrable.     Dickson  et  al.  vs.  Saloshin,  iiy. 

7.  Defense  that  plaintiff  was  carrying  on  business  of  druggist  in  which 
contract  was  made  without  license,  in  violation  of  law ;  plea  setting  up 
must  show  to  which  school  of  medicine  plaintiff  belonged,  and  failure  to 
obtain  license  from  that  school.     Taliaferro  vs.  Moffett,  1^0, 

8.  Trespass  for  appropriation  of  land  and  action  for  use  and  occupation 
cannot  be  joined.  McLendon  vs.  Atlanta  and  IVest  Point  Railroad 
Company,  ag^. 

9.  Declaration  in  short  form  against  administrator  of  A,  alleging  that  he 
is  indebted  on  note,  a  copy  of  which  is  attached,  the  copy  being  a  joint 
note  signed  "A  &  B,"  is  a  suit  against  defendant  in  representative 
character.     Jennings,  admW,  vs.  Wright  (Sr»  Co.,  jjy. 

10.  Non-joinder  of  B  should  be  pleaded  in  abatement.  After  judgment  it 
will  be  presumed  that  he  is  dead.     Ibid, 

POSSESSION.     See  Ejectment,  8-1  J. 

POSSESSORY  WARRANT. 

I .  Purchaser  at  judicial  sale,  not  lie  against  on  ground  that  trespass  was 
committed  by  levying  officer.    Finney  vs.  Fechtner,  ^01. 
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^WERS.    See  Mortgage,  2, 3, 


/PRACTICE  IN  THE  SUPERIOR  COURT. 

I  Though  defendant  be  entitled  to  non-suit  at  conclusion  of  plaintiff's 
evidence,  yet  if  necessary  testimony  be  subsequently  introduced,  verdict 
not  set  aside.      Werner  vs.  Footman  j  adni'r,  128, 

2.  Non-suit  awarded  before  plaintiff  has  closed  his  evidence,  error.    Walk- 
I                   er  vs.  Supple^  178. 

3.  Request  to  reduce  charge  to  writing  should  be  made  before  commence- 
*"                        ment  of  argument.     Gray  vs.  Obear,  2ji. 

4.  Supreme  court,  case  returned  from  in  order  for  trial  at  term  when  re- 
mititur  is  received.  Thomason  vs,  Fannin,  adnCr ;  Thomason  vs. 
Ponlaine,  ejc'r,  361, 

5.  Several  claim  cases  pending  in  behalf  of  same  claimant ;  one  was  tried 
and  property  found  subject.  It  was  agreed  that  this  case  should  be  car- 
ried up  to  the  supreme  court  and  that  &e  others  abide  its  decision.  Upon 
the  remittitur  being  returned  affirming  the  judgment,  claimant  with- 
drew the  other  claims.  When  the  land  was  sold  and  the  fund  brought 
into  court,  claimant  demanded  the  money :  Heldy  that  he  was  barred  by 
his  agreement.     Bradshaw  et  al. ,  vs.  Gormerly  et  al.  557. 

6.  Agreement  of  counsel,  though  not  in  writing,  executed  on  one  side, 
binding.     Ibid, 

7.  Sheriff's  deed  not  set  aside  on  motion  because  of  collusion  between'^that 
officer  and  purchaser.  Proceeding  must  be  by  regular  suit.  Harrelt  et 
al. ,  vs.  Word  et  al.  64g. 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Injunction  granted  after  hearing;  order  refusing  subsequent  motion  to 
dissolve  not  reviewed  by  this  court  prior  to  final  hearing.  Cook  vs. 
Board  of  Comm^rs,  etc.,  idj 

2.  Objection  to  testimony  in  court  below  shown  neither  in  bill  of  excep- 
tions nor  record,  not  considered.     Thompson  vs.  State,  208, 

>  3.  Mandamus  not  issue  to  cause  judge  to  do  that  which  when  performed 

would  give  case  no  standing  in  court.     Platen  vs  yohnson.  Judge,  4JS* 

4.  Though  record  shows  that  due-bill  sued  by  person  other  than  payee  was 
not  negotiable,  yet  if  no  objection  was  made  in  the  court  below  and 
there  be  no  assignment  of  error  thereon,  this  court  will  not  interfere. 
Bennett  vs.  Williams  et  al. ,  ex'rs,  J2J, 

5.  Writ  of  error  dismissed  where  evidence  is  not  set  forth,  imless  some  rul- 
ing is  complained  of  not  dependent  upon  evidence  for  elucidation.  How- 
ell et  al.,  vs.  Pope  etal.,^6/, 

6.  If  dismissal  be  at  first  refused  through  misapprehension  by  court,  and 
upon  argument  of  merits  it  appears  that  case  cannot  be  reviewed  with- 
out missing  evidence,  motion  will  then  be  snstained.     Ibid, 

7.  Attachment,  judgment  dismissing  is  final,  and  subject  to  separate  writ  of 
error.     Bruce  vs.  Conyers,  6y8. 

S.  Demurrer  to  whole  bill  overruled,  or  plea  stricken ;  defendant  may  have 
exceptions  certified  and  recorded  to  await  final  termination  of  case, 
Bradley  et  al.,  vs.  Saddler  et  al.,  681. 

9.  Grounds  not  verified  by  presiding  judge,  not  considered.  HcUhom  et 
al„  vs.  Maynard.  687. 
JO.  Judge  certifies  that  bill  contains  all  that  is  necessarry  for  a  full  under- 
standing of  errors  complained  of,  and  the  clerk  is  ordered  to  cause  a 
complete  exemplification  of  record  to  be  forwarded,  etc.,  writ  of  error 
dismissed.     Hammond,  atfy  gen.,  ex  rel.,  vs.  Brookins,  ord^  6$y. 
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n.  Bill  not  filed  in  clerk's  office  until  sixteen  days  after  certificate  of  judgje, 
writ  of  error  dismissed.     Smithy  governor^  vs.  Walker  et  al. ,  6g^, 

12.  Paper  purporting  to  be  bill  of  exceptions  served  before  certified,  writ  of 
error  dismissed.     Nichols^  administrator,  vs.  Fraser  et  al,,  6g6, 

13.  Injunction  case;  bill  of  exceptions  withdrawn  on  account  of  absence  of 
service,  served  in  time,  refiled  in  the  clerk's  office  of  this  court,  and  case 
reset.  Motion  to  dismiss  made  because  there  was  no  record  certified 
under  bill  of  exceptions  then  before  the  court,  sustained.     Ibid, 

14.  Where  clerk  of  superior  court  fails  to  forward  bill  after  expiration  of 
ten  days  allowed,  until  too  late  for  proper  term,  and  case  is  docketed  for 
second  term,  writ  of  error  dismissed.  Philo  vs.  State,  6gy ;  Roebuck 
vs.  State,  6gg, 

15.  Service  of  bill  upon  solicitor  pro  tern,,  after  adjournment  of  court,  in- 
sufficient.    Moughon  vs.  State,  6g8, 

PRESCRIPTION.     See  Evidence,  26;  Mortgage,  6. 

PRESENTMENT.     See  Criminal  Law,  26— 2g, 

PRESUMPTIONS. 

1.  Charge  not  set  forth,  presumed  correct.     Lackey  vs,  Bostwick,  ^j*. 

2.  Charge  that  if  executrix  (party  to  suit^  by  testifying,  could  clear  up 
doubts  in  the  case,  and  she  failed  to  testify,  jury  might  infer  against  her, 
error.     Emory,  exeattrix,  vs.  Smith,  for  use,  27^^ 

3.  Payment,  no  presumption  of,  from  lapse  of  time  prior  to  statutory  bar, 
Thomas,  for  use,  vs.  HunniaUt  et  al.,  jjy, 

4.  Execution  delivered  to  sheriff  presumed  to  have  remained  in  his  hands 
during  official  term.     Anderson  vs.  Blythe,  ^07. 

5.  Slight  presumption,  if  any,  that  forms,  etc.,  prescribed  by  ancient  statutes 
and  not  embraced  in  Code,  are  still  built  upon  by  the  legislature.    Ibid, 

6.  Dower  or  child's  part,  widow  entitled  to ;  having  remained  in  posses- 
sion until  right  to  dower  was  barred,  presumed  to  have  elected  to  take 
child's  part,  especially  where  such  course  was  most  to  her  interest, 
Sewell  vs.  Smith  et  al.,  $67, 

PRINCIPAL  AND  AGENT. 

1.  Payment  to  agent  of  amount  due  on  written  security,  but  who  is  not  in 
possession  thereof,  not  discharge.     Howard  &*  Soule  vs  Rice,  ^2, 

2.  Husband  may  be  made  agent  by  wife  who  has  a  separate  estate.  Wells 
vs.  Smith  <Sr»  Co.,  262. 

3.  Declarations  of  agent  inadmissible  against  principal,  it  not  appearing 
when  they  were  made.     Adams  <5r»  Brother  vs.  Humphreys,  4g6. 

4.  Where  A  orders  goods  for  B,  and  bill  is  sent  to  A  made  out  against  B, 
A  hs&  prima  faci£  right  to  collect  as  agent  of  vendor.     Ibid. 

5.  Declarations  of  agent  as  to  property  inadmissible  without  proof  that 
agency  extended  to  such  property.  Toole  6*  Price  et  al.  vs.  First  Na- 
tional Bank,  4gy. 

6.  Trover  by  principal  against  purchaser  of  notes  from  agent ;  if  principal 
settled  with  agent  taking  his  note,  it  is  ratification  of  sale.  Turner  vs. 
Wilcox,  GMs  <&»  Co,,  jg^. 

7.  Corporation  is  bound  by  fraudulent  conduct  of  agent.  Scofield  Rolling 
Mill  Co.  et  al.  vs.  State,  63s* 

8.  Collusion  between  agents  within  scope  of  authority,  to  defraud  principal 
of  one  of  them,  latter  cannot  recover  from  other  principaL     Ibid. 
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^9.  The  ftate  acts  through  agents  so  far  as  her  interest  in  the  Western  aod 
Atlantic  Railroad  is  concerned.    IHd, 

PRINaPAL  AND  SECURITY. 

I.  Holder,  believing  note  paid,  so  informed  security,  who  knew  nothing  ta 
the  contrary  for  five  years,  when  suit  was  brought,  latter  discharged. 
Wkitmker  vs.  JCirby^  277. 

PROHIBITION. 

1.  Justice  of  peace  restrained  from  setting  aside  judgment  by.     Doughty^ 

Pearson  6f*  Co.  vs.  Walker ,  %  P. ,  S95* 
a.  Application  sanctioned  in  vacation,  but  return  must  be  in  term.     Ibid. 

PROMISSORY  NOTES.     See  NegoHaUe  Instruments,  2,3, 

RAILROADS.     ^^  Corporations,  3^4, 

1.  If  slave  killed  was  on  train  as  passenger,  defendant  is  liable ;  If  as  ser- 
vant of  member  of  military  organization  for  which  transportation  was 
obtained,  not  liable.     Muscogee  Railroad  Company  vs.  Redd^  es^r,  33, 

2.  Appropriation  of  land  by  railroad  gives  right  of  action  to  owner.  But 
purchaser  from  owner  cannot  sue  for  value  or  for  use  and  occupation  as 
on  implied  promise*  McLendan  vs.  Atlanta  and  West  Point  Railroad 
Company,  2g3, 

3.  Depot,  goods  destroyed  by  fire  in,  action  brought  in  county  where  de- 
stroyed.    Central  Railroad  and  Banking  Company  vs,  StnitA,  4gg, 

4.  Employee,  liable  for  injuries  to  whether  resulting  from  running  of  trains 
or  not.     Thompson  vs.  Central  Railroad  and  Banking  Co. ,  S09» 

5.  Employee,  to  recover,  must  be  wholly  blameless,  but  this  need  not  be 
shown  as  condition  precedent.     IHd. 

6.  Ejijoin,  use  of  right  of  way  where  land-owner  has  recovered  judgment 
for  damages  on  ground  that  other  company  has  claimed  property,  equity 
will  not.     Remshart  vs,  Sav,  <5r»  C  R.  R.  Co.,  et  aL^j^g, 

REBELLION.     See  County  Matters,  4,  j. 

RECOUPMENT. 

1.  Only  pleadable  for  failnre  to  comply  with  cross- obligations  under  same 
contract     Griffin  vs,  Lawton  &*  Willinghamf  104. 

REGISTRY.    See  Husband  and  Wife,  14-16, 

RELIEF  ACT  OF  i868. 

1.  Creditor  promised  in  1863  to  accept  in  payment  Georgia  and  Confed- 
erate bonds.  Debtor  sold  property,  purchased  bonds  and  tendered  them 
to  former,  who  refused  to  accept,  whereby  bonds  were  lost  to  latter. 
Such  defense  should  have  been  set  up  to  action  at  law^  and  judgment 
having  been  rendered,  a  motion  to  open  the  same  under  relief  act  of 
j86&  was  properly  dismissed  on  demurrer.  Tkomason  vs,  Fttnmn^ 
adn^r ;  Tkomason  vs.  Poulaine,  exW,36i, 

2.  Judgment  reduced  under  act  of  1868,  execution  issued^,  property  was  sold 
uiereunder,  and  plaintiff  participated  in  proceeds.  Plaintiff  cannot,  af- 
ter lapse  of  three  years,  move  to  vacate  order  reducing,  on  ground  that 
pleadmgs  showed  no  legal  cause  for  reducing.  Fannin  vs,  I>urdim 
eial„4i6^ 
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ROADS  AND  BRIDGES.     See  County  Makers,  /,  7,  10, 11.  \ 

SCALING  ORDINANCE.  *  v 

I.  Note  dated  October  17th,  1861;  no  proof  that  it  was  intent  of  parti^ 
that  it  should  be  payable  in  Confederate  money,  not  comi>etent  for  jury 
to  scale.     Rawson  vs.  Cherry^  276, 

SERVICE. 

1.  County  commissioners,  suit  may  be  brought  against  and  service  perfected 
on  majority.     Collins  vs,  Hudson  et  al.,  comers,  2J, 

2.  Solicitor  pro  tem.^  service  upon  after  adjournment  of  court,  insufficient. 
Moughon  vs.  State.  6g8, 

SETTLEMENT.    See  Compromise  and  Settlement, 

SHERIFF.     See  Levy  and  Sale,  /,  j,  8,  9. 

SLANDER. 

I.  Words  imputing  to  A  a  felony  by  night,  with  addition  that  "when  I 
drove  him  off,  I  saw  B  standing  at  the  road  holding  a  torch  for  him," 
actionable  per  se  at  suit  of  B.     Hooper  vs.  Martin,  648, 

SPECIFIC  PERFORMANCE.    St^  Equity,  30-34. 

STOCKHOLDERS.     See  Corporations,  i,  7. 

STOPPAGE  IN  TRANSITU.    See  Vendor  and  Purchaser,  3. 

SUBROGATION.     %^  Equity,  16. 

TAX. 

1.  Default  of  tax  collector  occurring  in  1867,  homestead  liable  therefor. 
Brooks  vs.  State,  36. 

2.  Possession  of  homestead  by  family  for  four  years,  not  discharge  it  from 
lien  created  by  execution  of  bond.     /did. 

3.  Notice  of  closing  of  books  to  be  given  by  thirty  days'  notice  in  newspa- 
paper  or  other  legal  notice.  Thirty  days  before  closing,  one  advertise- 
ment was  inserted  in  paper,  but  was  posted  at  city  hall  for  full  term : 
Held,  sufficient.  Mayor  and  Council  of  Brunswick  et  al.  vs.  Finney 
etal.,317. 

4.  Statute  requiring  taxes  to  be  laid  specifically  for  each  special  purpose, 
not  illegal  to  assess  certain  per  cent,  in  gross,  and  then  define  in  detail 
purposes.     Ibid. 

5.  Taxes,  by  charter,  made  payable  in  quarterly  installments,  corporation 
may  postpone  collection  of  any  installment.     Ibid, 

6.  Exempted  from  taxation ;  certain  species  of  property  may  be,  provided 
tax  be  ad  valorem  and  uniform  upon  property  taxed.  Mayor,  etc.,  of 
Athens  vs.  Long  et  al.,  330. 

7.  Railroads,  and  property  thereof,  except  where  otherwise  provided  in 
charter  antedating  the  Code,  taxed  as  property  of  natural  persons,  Cen- 
tral Railroad  ana  Banking  Company  et  al.,  vs.  State,  401 ;  State  vs. 
Georgia  Railroad  and  Banking  Company,  42^. 

8.  Competent  for  legislature  to  grant  to  corporation  exemption  from  tax- 
ation. If  such  grant  antedated  the  Code,  it  cannot  be  withdrawn,  aliter 
if  dated  subsequent  thereto.     Ibid. 
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^  /Western  and  Atlantic  Railroad  'Company  not  liable  to  greater  tax  than 
'* '  one-half  of  one  per  cent,  on  net  income.     IVestem  and  AtlaHtic  RaU- 

rotut  Company  vs.  State,  428. 
Jo,  Municipal  corporation  may  tax  businesses  of  those  who  have  already 
^      obtained  licenses  from  state ;  but  it  cannot  require  that  they  take  other 
Hcenses  from  it  as  condition  precedent  to  doing*  business.     Wright  &* 
NUl  et  al.  vs.  Mayor,  etc.,  of  Atlanta,  64s * 

TENDER, 

1.  Equitable  plea  filed  to  ejectment  alleging  that  deed  under  which  plain- 
tiff claims  was  mortgage,  must  tender  amount  due.  Lackey  vs.  Bost- 
wick,  4S. 

2.  Time  when  made,  and  averment  of  continued  readiness  to  pay,  essential 
elements  in  plea  of  tender.     Cothrans  b*  Elliott  vs.  Mitchell,  4^8. 

TRESPASS. 

I.  Malicious  suit,  trespass  for;  where  there  was  some  evidence  of  malice, 
error  to  charge  that  vindictive  damages  could  not  be  found.  Dye  vs, 
Denham,  224. 

a.  Damages  peculiarly  for  the  jury.     Ibid. 

3.  Railroad  company,  trespass  against  for  occupying  land,  properly  brought, 
under  act  of  1869,  in  county  where  committed.  Central  Railroad  and 
Banking  Company  vs.  Carswell,  trustee,  2^1. 

4.  Appropriation  of  land  by  railroad  company  gives  right  of  action  to 
owner.     McLendon  vs.  Atlanta  and  fVest  Point  Railroad  Co.,  2gj. 

5.  Subsequent  purchaser  from  owner  cannot  maintain  action  for  value,  or 
for  use  and  occupation,  as  on  implied  promise.     Ibid. 

6.  Trespass  for  appropriation  of  land  and  action  for  use  and  occupation 
cannot  be  joined,     /did. 

7.  Homicide  of  infant  son  incapable  of  rendering  service,  father  cannot  re- 
cover for.    Allen  vs.  Atlanta  Street  Railroad  Company,  50J. 

8.  Felony,  where  tort  complained  of,  prima  facie,  amounts  to,  prosecution 
of  agent  of  company  or  excuse  for  failure  to  prosecute,  must  be  alleged. 
Ibid. 

TROVER. 

1.  Conversion  alleged  on  day  subsequent  to  suit;  may  be  amended  by  sub- 
stituting day  pnor  thereto.  Toole  6*  Price  et  al.  vs.  First  National 
Bank,  4gy. 

2.  Defense  not  valid  as  set-off,  good  in  mitigation  of  damages.  Turner  vs. 
Wilcox,  Cibbs  6*  Company,  ^gj. 

TRUSTS. 

1.  Holder  of  bond  for  titles  makes  arrangement  by  parol  with  B.,  that  lat- 
ter should  pay  balance  of  purchase  money,  take  title  in. his  own  name, 
exchange  for  city  lot,  sell  lot  and  after  paying  himself  amount  advanced 
and  a  debt  due  him,  turn-  over  balance  to  former.  This  created  a 
trust,  and  in  suit  for  profits,  not  error  to  charge  that  the  parol  proof  should 
be  clear  and  satisfactory.     Morrison  vs.  Ball,  212. 

2.  Male  sui  juris,  trust  cannot  be  created  for  benefit  of.     Gray  vs.  Obear, 

3.  Executed,  trust  is  where  there  is  nothing  for  trustee  to  do  beyond  that 
which  is  contrary  to  law.     Ibid, 

4.  Paper  purporting  to  be  return  to  ordinary,  but  which  does  not  appear  to 
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have  been  examined,  etc.,  not  evidence  for  trustee.  Saxon  et  al.,  acMrSy  \ 

V5,  Sheppardf  286,  \  ^ 

5.  Declarations  of  trustee  inadmissible  in  his  favor  oc  for  his  administrator. 
Ibid, 

6.  Discharged  by  proof  that  funds  were  bona  fide  invested  in  Confederaitv 

•     securities  even  though  no  affidavit  under  act  of  1866  be  filed.     Idid,,\ 
Nelms  et  al.  vs.  Summers^  orcTyyfor  use^  60S'  \ 

7.  Confederate  money,  though  received  by  guardian  in  good  faith,  yet,  un-       \ 
less  kept  separate  from  his  own  funds,   liable  to  ward.     Mc  Whorter  vs.        \ 

Tarpley  et  al.y  2gi, 

8.  Deed  with  warranty  signed  by  trustee  not  bind  him  individually  unless 
such  intent  appear.     ShackUtt  vs.  Bansom,  J50. 

9.  Application  for  leave  to  sell  stating  that  trustee  had  been  offered  $7,000 
for  property  by  A,  which  was  sanctioned.  Private  sale  to  A  for  $7,000 
valid.     Ibid. 

10.  Estopped  from  claiming  property  as  his  own,  trustee  accepting  with  full 
knowledge  is.     Allen  vs.  Solomon  et  al.,  48J, 

11.  Guardian  purchases  with  funds  of  ward  but  takes  title  to  himself,  he 
holds  in  trust.     Sterling  vs.  Arnold  et  al.^  6go. 

1 2.  Where  such  property  is  levied  on  under ^.  fa.  vs.  guardian  and  is  claimed 
by  ward  under  conveyance  made  by  guardian  subsequent  to  judgment, 
date  of  such  deed  will  relate  back  to  purchase.     Ibid. 

13.  If  money  of  ward  paid  in  part  for  property,  it  \%  pro  tanto  protected. 
Same  rule  as  to  improvements  placed  thereon.     Ibid, 

USURY. 

1 .  Accord  and  satisfaction  of,  there  may  be.     Rogers  vs.  Ball,  /j. 

2.  Deduction  at  time  of  settlement  of  debt  not  amount  to,  though  so  agreed 
by  the  parties.     Ibid, 

3.  If  pa3rment  be  in  property  at  value  greater  than  debt,  with  further  addi- 
tion to  price  on  agreement  that  advance  is  in  satisfaction  of  usury,  and 
creditor  gives  note  for  excess  over  debt,  and  pays  it,  such  action  consti- 
tutes accord  and  satisfaction.     Ibid, 

4.  Dollar  Savings  Bank  had  no  authority,  under  charter,  to  charge  usury. 
'    Candler  et  al.,  trustees,  vs.  Corra,  igo, 

5.  Pajrments  of  usury  made  in  course  of  mutual  dealings  between  parties, 
but  no  final  settlement  had,  statute  of  limitations  not  run  from  dates  of 
payments.     Ibid. 

6.  Loan  and  Building  Association,  contract  of  member  for  advance  under 
charter,  not  usurious  on  face.  Redwine  vs.  Gate  City  L.  and  B.  A.  474. 

7.  Plea  to  ejectment  which  attacks  conveyance  from  defendant  to  plaintiff 
on  ground  of  usury,  is  legal  defense  and  need  not  tender  money  borrowed. 
Sugart  vs.  Mays,sS4' 

8.  Deed  made  as  part  of  usurious  contract,  void  as  title.     Ibid. 

9.  Where  issue  was  whether  transaction  was  loan  with  absolute  deed  as 
security,  not  competent  to  prove  lender's  custom  to  lend  on  such  security. 
IbU. 

VENDOR  AND  PURCHASER. 

1.  Purchaser  in  good  faith,  in  ignorance  of  rights  of  owner,  from  one  who 
has  no  title  obtains  none.     Compton  vs.  Cassada,  74, 

2.  Vendor  cannot  remain  in  possession  and  enforce  claim  for  purchase 
money.     Odellvs.  Reed,  142, 

3.  Stoppage  in  transitu,  right  of,  superior  to  attachment  levied  before  goods 
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reached  destination.    Landauer  &*  Bro,  vs,  Covhran,  Mclean  &*  Co., 
433' 
^1^  Title  does  not  pass  where  goods  were  obtained  by  fraud,  and  vendor  may 
claim.     Ibid, 

5.  Compensation  for  damages  from  using  railroad,  afterwards  assessed, 
pasted  to  purchaser  of  land.     Wilkinson  &*  Wilson  vs.  Chew^  602, 


^      VENUE. 


/  I.  Land  in  two  counties;  suit  in  one  before  adoption  of  constitution  of 

1868,  but  trial  after;  recovery  had  for  entire  tract.     Barnes  et  al.^  vs. 
Undtrwoodf  administrator y  8y. 

2.  Affidavit  to  foreclose  chattel  mortgage  must  allege  that  defendant  re- 
sides in  the  county.     Callaway  vs.  Wells  et  al.,  167. 

3.  Trespass  against  railroad  company  for  occupjnng  land  with  road-bed, 
properly  brought,  under  act  of  1869,  in  county  where  committed.  Cen- 
tral Railroad  and  Banking  Company  vs.  Carswell,  trustee,  2^1. 

4.  Criminal  case,  to  change  venue  in ;  whether  jury  can  be  obtained  must 
be  ascertained  as  prescribed  in  Code,  section  4682.  Brinkley  vs.  State^ 
37'- 

5.  Insurance  company  must  be  sued  in  county  where  principal  office  is  lo- 
cated, or  where  it  has  agency,  or  place  of  doing  business.  Empire  State 
Insurance  Company  et  al.,  vs.  Collins,  jy6. 

6.  Georgia  Home  Insurance  Company,  of  Muscogee,  purchased  business 
of  Empire  State  Insurance  Company,  of  Bibb,  and  assumed  its  liabili- 
ties. Suit  was  brought  by  holder  of  policy  of  latter  company  against 
both  companies  in  Bu)b.  The  agent  of  the  Georgia  Home  was  served, 
and  a  copy  was  left  at  place  where  Empire  Insurance  Company  had 
agency  at  time  of  issuing  policy :  ffeldy  that  such  action  could  not  be 
maintained  against  Empire  Insurance  Company,  because  it  had  no 
agency  in  Bibb  at  time  of  suit ;  nor  against  Georgia  Home,  for  want  of 
privity.     Empire  State  Insurance  Company  vs.  Collins,  J76. 

7.  Bill  by  one  partner  against  others  for  account  may  be  filed  in  county  of 
residence  of  partner  against  whom  no  substantial  relief  is  prayed.  Sloan 
vs.  Cooper,  486, 

8.  Railroad,  goods  destroyed  by  fire  in  depot,  action  may  be  brought  in 
county  where  destroyed.  Central  Railroad  and  Banking  Company  vs. 
Smith,  4gg, 

VERDICT.     See  Criminal  Law,  17,  18. 
WAREHOUSEMEN.     Se^  Factors  and  Warehousemen, 

WARRANTY. 

1.  Action  for  breach  of;  onus  cast  on  defendant  by  proof  of  sale  by  sheriff 
under  fi.  fa,  against  third  person  and  possession  by  defendant  in  fi-fa. 
after  rendition  of  judgment,  and  surrender  of  possession  by  plaintin  to 
purchaser.     Taylor  vs,  Stewart,  81, 

2.  A  gives  B  bond  to  make  title  when  purchase  money  is  paid.  B  sells  to^ 
C,  but  by  consent  the  bond  i^  canceled  and  A  makes  deed  to  C.  On 
action  by  A  against  B,  for  purchase  money,  latter  cannot  set  up  failure 
of  title,     Gordon  et  al, ,  vs.  Phillips,  340. 

3.  Deed  containing  warranty  signed  by  trustee,  not  bind  him  individually 
unless  intent  appear,     Shacklett  vs.  Ransom,  ^^o. 
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4.  Plea  to  action  for  price  of  guano  should  state  that  article  was  n^t  rea- 
sonably suited  for  a  manure,  or  was  worthless ;  or  to  the  stateraen  t  that 
it  was  properly  used,  it  should  add  that  the  seasons  were  propiti .  -.. 
Wilcox,  Gibbs  6*  Cowpany  vs»  Cunningham,  4go,  J* 

5.  Land  sold  as  so  many  acres  "  more  or  less,"  both  parties  having  equT , 
opportunity  to  judge,  recovery  not  had  for  deficiency.  Stephens  vs 
Hudson,  Jij. 

WESTERN  AND  ATLANTIC  RAILROAD.      See    Tax,  g ;  Principal 
and  Agent,  g, 

WILLS. 

1.  Devise  to  wife  during  natural  life  for  sole  benefit  of  her  and  three  chil- 
dren, with  provision  that  life  interest  should  not  be  transferable ;  that 
place  should  not  be  cultivated  by  any  person's  hands  except  wife's  and 
children's,  and  that  at  her  death  it  should  be  sold  and  equally  divided 
between  the  children.  Widow,  who  was  also  executrix,  had  no  authority 
to  lease  plantation  for  twenty  years*  Trammell  et  al,  vs.  Johnston  et  al, 
340^ 

2.  Etevise  of  life  interest  did  not  make  subsequent  provi^on  against  trans- 
fer void.     Ibid, 

3.  If  scheme  of  testator  could  not  be  carried  out,  chancellor  should  ha\'e 
been  applied  to  for  direction.     Ibid, 

WITNESS. 

1.  Doubtful  whether  5th  section  of  relief  act  of  1868,  making  both  parties 
competent,  was  intended  to  repeal  act  of  1866  making  exception  where 
one  IS  dead,     Hollis  et  aL,  exWs,  vs,  Calhoun,  iij. 

2.  ■  One  party  being  dead,  other  incompetent,  even  though  depositions  of 
deceased  be  in  court.    Aliter,  if  read.     Ibid, 

3.  Plaintiff  incompetent,  other  party  being  dead,  where  no  benefit  is  claimed 
under  ordinance  of  1865.     Tippen  vs.  Byrd,  admW,  iig. 

4.  Party  incompetent  where  opponent  is  dead  though  he  negotiated,  during 
life  of  deceased,  with  administrator,  then  acting  as  his  agent.  Whita- 
ker  et  al,,  adm^rs,  vs.  Groover,  Stubbs  &*  Co.,  1^4, 

5.  Executor  competent  to  show  how  note  made  by  him,  and  which  he 
claimed  to  represent  advancement,  was  included  in  inventory.  Incom- 
petent as  to  matters  which  passed  between  him  and  testator.  Williams 
vs,  McDowell  et  al.,  222, 

6.  Entry  by  survivor  on  obligation  to  deceased,  inadmissible.  Gray  vs, 
Obear,  2ji, 

7.  Charge  that  failure  of  executrix  (party  to  suit)  to  testify  was  ground  for 
jury  to  infer  against  her,  if  by  her  evidence  she  could  clear  doubts,  error. 
Emory,  ex*x,  vs.  Smith,  for  use,  lyj, 

8.  Issue  between  children  of  A  and  executor  of  B,  A.  is  incompetent  as 
to  what  passed  between  him  and  B,  since  deceased,  at  sale  of  trust  prop- 
erty, to  show  notice  of  trust.      Virgin  et  al,  vs.  Wingfield,  admW,  4^1, 

9.  Vendee  sells  to  C  without  having  paid  purchase  money.  On  bill  against 
administrator  of  C  to  enforce  lien,  vendor  is  incompetent,  Steele  vs.  Brown 
et  aL,  4g8, 

lo.  Donee  seeking  to  have  specific  performance  of  gift  from  administrator 
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Q  f  ^onor,  competent  to  contradict  testimony  a*  to  conversations  had 
with  her  since  donor's  death*  Porter  vs.  AUen,  adm*%  djj. 
!ompetent  witness  for  wife  in  civil  suits.  Ihid, 
oQgh  one  of  plaintiff's  in  Ji.  fa.,  who  are  assignees  ot  judjr. 
ead  and  administrator  be  made  party,  claimant  is  coid|^em 
disconnected  with  deceased  and  transpiring  since  his  death. 
.  Arnold  etal,f6go. 


*ORT.     See  Administrators  and  Executors,  i. 


1 1 


h, 


■30 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


oogle 


Digitized  by  VjOOQIC 


